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EASTERN   DIVISION. 


KNOXVILLE,  SEPTEMBER  TERM,  1894. 


Kelley   Brothers  v.    Fletcher. 
{KnoxviUe.      October    17,    1894.) 

1.  Supreme  Court.    Bill  of  exceptions  essential,  when. 

Unless  made  part  of  record  by  bill  of  exceptions,  evidence  ex- 
cluded by  the  Chancellor  on  the  hearing  cannot  be  looked  to 
by  this  Court.     (Po«t,  p.  5.) 

Cases  cited  and  approved:  Pferry  v.  Pearson,  1  Hum.,  431;  Spur- 
lock  V.  Fulks.  1  Swan,  291;  Aymetti?.  Butler,  8  Lea.  453;  Steele 
V.  Frierson,  85  Tenn.,  438;   Anderson  v.  Railroad,  91  Tenn.,  54. 

2.  Corporations.     Stockholders^  lialrllUy  for  8ul)scrlpti(/tis. 

Where  a  corporation,  pursuant  to  legal  authority,  issues  paid-up 
non-assessable  shares  in  payment  for  property  or  services,  it  is 
presumed  that  the  transaction  was  made  in  good  faith,  and  the 
property  or  services  placed  at  a  fair  valuation;  and  creditors 
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of  the  corporation  seeking,  after  its  insolvency,  to  compel  the 
holders  of  such  shares  to  contribute  to  payment  of  debts  of  the 
corporation  must  aver  and  prove  that  the  transaction  was 
fraudulent,  and  should  not  therefore  operate  as  payment  in 
full  for  such  shares.     {PosU  pp-  7-16.) 

Cases  cited:  Merriman  v.  Lacefield,  4  Heis.,  217;  Austin  v.  Ram- 
sey, 3  Tenn.  Ch.,  121;  5  Dillon,  50;  119  U.  S.,  345;  110  Ind.,  417; 
31  N.  E.  Rep.,  362;  59  Md.,  1;  78  Wis.,  427  (S.  C,  23  Am.  St. 
R.,  419,  421);  92  Ala.,  407  (S.  C,  25  Am.  St.  R.,  82,  83);  146  U.  S., 
642, 

4.  Same.    Paymetit  of  stock  sultsoriptioini  in  property. 

Doctrine  reaffirmed  that  stock  subscriptions  may  be  paid  in  such 
property  as  the  corpoi*ation  may  be  authorized  to  buy  or  use, 
and  that  such  payment,  made  in  good  faith  and  at  a  fair  valu- 
ation, is  as  valid  and  effectual  as  if  made  in  cash.  (PohU  PP' 
6",  7.) 

Cases  cited:  Searight  v,  Payne,  6  Lea,  284;  Albitztigui  v.  Guada- 
lupe, etc.,  Mining  Co.,  92  Tenn.,  605;  119  U.  S.,  343;  110  Ind., 
417;  35  N.  J.  Eq.,  501. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
Henry   R.    Gibson,    Ch. 

Taylor   &   Pepper   for  Complainants. 

J.  W.  Caldwell,  Green  &  Shields,  Luckey  & 
Sanford,  Templeton  &  Cates,  Welcker  &  Gaut, 
and   A.    G.    Howe   for   Defendants. 

Caldwell,  J.  The  Hercules  Marble  Company 
was  chartered   under   the   laws   of   West  Virginia,   and 
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had  its  principal  business  office  at  Knoxville,  Ten- 
nessee. In  February,  1891,  T.  W.  Keller  and 
others,  creditors  and  shareholders,  filed  their  bill 
against  said  corporation  and  others,  alleging  its  in- 
solvency, and  seeking  to  have  its  affairs  settled  and 
wound  up  under  the  decrees  of  the  Chancery  Court 
at  Knoxville.  In  due  time  a  receiver  was  appointed 
and  placed  in  possession  of  the  assets  of  the  company. 

Thereafter,  on  August  8,  1891,  J.  J.  and  J.  M. 
Kelley,  composing  the  firm  of  Kelly  Brothers,  by 
permission  expressly  granted  in  that  cause,  filed  the 
prectent  bill,  in  behalf*  of  themselves  and  other  cred- 
itors,  against  numerous  holders  of  stock  of  said 
company.  This  bill  was  filed  in  aid  of  that  one, 
and  its  purpose  was  to  compel  the  present  stock- 
holders to  contribute  pro  rata  an  aggregate  sum 
sufficient  in  amount  to  satisfy  such  balance  of  the 
liabilities  of  the  corporation  as  might  remain  unpaid 
after  the  exhaustion  of  the  assets  in  the  hands  of 
the  receiver. 

The  material  substance  of  the  particular  allegations 
upon  which  this  relief  was  sought,  briefly  stated,  is: 
That  not  more  than  ten  per  cent,  of  the  stock  sub- 
scription of  the  Hercules  Marble  Company  was  ever 
in  fact  paid,  though  the  certificates  of  stock  appear, 
upon  their  faces,  to  be  fully  paid  up  and  non- 
assessable; and  that  the  present  holders  knew,  or 
should  have  known,  that  they  were  not  fully  paid 
up,  from  the  fact  that  they  respectively  acquired 
their   stock   at   merely   nominal   prices. 
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Two  of  the  defendflDls  almost  conc-ecled  the  ri^ht 
of  the  coin|fIainaDt*«  to  the  relief  sou:rht,  while  the 
others  I  who  are  numerous  •  vi<ro^ou^lv  resL-ted  the 
hill.  Sjiiie  of  tho^e  resistinor  averre<l  that  the  suh- 
Mrri|>ticin  to  stock  was  in  fact  i>aid  in  full,  as  in- 
dicate^l  on  the  face  of  the  certificates:  and  these 
joined  others  in  further  averring  that  they  purchased 
their  res[iective  certificates  ui)on  the  o|)en  market,  at 
the  market  price,  and  in  the  full  lielief  that  they 
were   in   fact   what   they   puqwrted   to   Ije. 

It  was  develojKxI  in  the  proof,  that  the  Hercules 
Marlile  Company  was  chartered  on  April  13,  18^S, 
with  a  Kuh8cri})ed  capital  stock  of  1^50,000  only;  but 
with  the  express  privilege  of  increasing  the  same  to 
$1(K),00();  that,  in  pursuance  of  that  privilege,  on 
May  22,  IWH,  the  capital  stock  was  fixed  at  ^100,- 
000,  the  num1)er  of  shares  being  10,000,  at  the  par 
value   of-  §10.00   each. 

It  was  further  developed,  that  9,950  of  said  shares, 
of  the  par  value  of  §99,950,  were,  by  direction  of 
the  l)oard  of  directors,  reorularlv  issued  to  T.  L. 
Lambie,  in  consideration  of  his  assignment  to  the  cor- 
poration of  certain  leases  of  stone  and  marble  lands; 
and  that  certificates  for  the  whole  §100,000  of  stock 
were,  by  direction,  issued,  with  the  recitation  upon 
their  faces  that  they  were  full-paid  and  non-as- 
sessable. 

It  apj:)eared  also  in  the  proof,  that,  after  the  issu- 
ance of  the  stock,  Lambie  transferred  to  tlie  com- 
pany  different   blocks   of   his   stock,  amounting,  in  the 
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aggregate,  to  about  $55,000,  and  that,  thereafter,  the 
corporation  sold  the  same  for  its  own  benefit,  part 
at  the  rate  of  twelve  and  one  half  cents  and  part  at 
the  rate  of  twenty -five  cents  on  the  dollar;  and  that 
much  of  the  stock  retained  by  Lambie,  and  much  of 
that  transferred  by  him  to  the  corporation,  and  by 
it   sold,   is    now  owned   by  the   defendants  in  this  case. 

Proof  was  also  introduced  tending  to  show  that 
the  leases  assigned  by  Lambie  to  the  corporation,  in 
payment  of  his  subscription  to  stock,  were  in  fact 
of  but  little  value.  On  motion  of  the  defendants, 
all  the  latter  proof  was  rejected,  because  not  re- 
sponsive  to   any   issue   presented   in   the   pleadings. 

The  case  was  then  heard  upon  the  pleadings  and 
the  remaining  proof,  and  the  Chancellor,  being  of 
opinion  that  complainants  were  entitled  to  no  relief, 
dismissed  their  bill.  From  that  decree  they  have 
appealed   to   this   Court,    and   assigned  -errors. 

No  exception  was  taken  in  the  Court  below  to 
the  action  of  the  Court  with  respect  to  the  rejected 
evidence,  as  must  have  been  done  to  make  such  evi- 
dence a  part  of  the  record  in  this  Court  (1  Hum., 
431;  1  Swan.,  291;  8  Lea,  453;  85  Tenn.,  438;  91 
Tenn.,  54),  and  no  objection  is  here  made  to  that 
action. 

It  is  well  settled  that  the  capital  stock  of  a  cor- 
poration is  a  trust  fund  for  the  payment  of  corporate 
debts;  and  that  stock  subscribers  are  liable  to  cred- 
itors of  the  company  for  unpaid  subscriptions  so  far 
as    the    same    may   be    necessary   for   the   payment   of 
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<xjrporate  debts.  This  is  lielieved  to  be  the  universal 
rule  in  America,  though  not  so  in  England.  Cook 
on  Stocks  and  Stockholders,  Sec.  109;  W(f/«^/^ee  v. 
Bal'er^  35  N.  J.  Eq.,  501;  Sairy^r  v.  Ifoag^  17 
Wal.,  611;  2  Morawetz  on  Private  Corporations,  Sec. 
7S0;  1  Beach  on  Private  Corporations,  Sec.  113-116; 
Thompson's  Liability  of  Stockholders,  Sec.  10;  Ohio 
Lift  Ins.  Co,  V.  Jftrchants'  In^.  Co.^  11  Hum.,  31; 
Saiuj*:r  v.  Vpton^  91  U.  S.,  60;  Taylor  on  Private 
Corporations,  Sees.  701  and  704;  2  Spelling  on  Pri- 
vate  Corporations,    Sec.    78-1:. 

It  is  quite  as  well  settled  that  the  subscriber  may 
pay  and  satisfy  his  stock  subscription  either  in  money 
or  in  such  property  as  the  corporation  may  need, 
and  agree  to  take,  in  good  faith  and  at  a  fair  val- 
uation; and,  if  the  property  is  taken  at  a  fair  val- 
uation and  in  good  faith,  the  payment  is  as  effectual 
and  as  valid  as  thouj^h  made  in  cash  to  the  same 
amount.  Cook  on  S.  &  S.,  Sees.  18-20,  423;  1 
Morawetz,  425;  Searighl  v.  Payiie^  6  Lea,  284,  285; 
Alhtiztigul  v.  GuaduJnpe^  etc.^  Mining  Co,^  8  Pick., 
605;  Coit  V.  Gold  Amalgamating  Co.^  119  U.  S., 
343;  Coffin  v.  Raiwdill,  110  Ind.,  417  (S.  C,  16 
Am.  &  Eng.  Corp.  Cases,  432);  Thompson  on  Lia- 
bility of  Shareholders,  Sec.  134;  Taylor  on  Private 
Corporations,  Sec.  545;  2  Spelling  on  Private  Cor- 
porations, Sec.    292;    35    N.    J.    Eq.,    501. 

In   the   case   before  us  it   is  amply  shown  that  the 

« 

property  assigned  by  Lambie  and  received  by  the 
Hercules   Marble   Company,    in    payment   of    his   stock 
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subscription,  was  such  as  the  corporation  needed  in 
the  operation  of  its  business,  and,  consequently,  such 
as  it  had  the  legal  right  to  purchase.  About  this 
there  can  be  no  dispute,  upon  this  record,  and  be- 
yond, this  there  is  no  proof  before  this  Court  with 
respect  to  the  value  of  that  property. 
.  The  controlling  question  raised  by  the  assignments 
of  errors,  and  reply  thereto,  is  one  of  pleading  and 
practice.  For  complainants,  it  is  contended  that  the 
burden  was  upon  the  defendants  to  show,  by  proof, 
independent  of  the  fact  of  assignment  by  Lambie 
and  acceptance  by  the  corporation,  that  the  property 
assigned  by  him  to  the  corporation  wasxeasonably 
worth  the  par  value  of  bis  -stoekT^while,  on  the 
other  hand,  the  contention  for  the  defendants  is  that 
it  was  incumbent  upon  the  complainants  first  to  al- 
lege, and  then  to  prove,  that  the  property  so  as- 
signed  was   not   reasonably   worth   so   much. 

The  contention  of  the  defendants,  both  as  to  the 
matter  of  pleading  and  as  to  the  burden  of  proof, 
is  well  sustained  upon  principle  and  upon  authority. 
It  is  a  fundamental  maxim  in  chancery  pleading 
and  practice,  that  the  complainant  must  give  the 
defendant  notice  of  the  case  to  be  made  against 
him,  by  alleging  in  the  bill  the  facts  intended  to 
be  proved,  and  that  proof  of  facts  not  so  alleged, 
will  be   rejected    because   not   responsive   to   the   issue. 

I  Story    on    Equity    Pleading,     Sees.     27,     28,     257;     1 

Daniell's   Chancery   Pleading   and    Practice,    327,  .852; 

f  Beach    on    Modern    Eq.     Prac,     Sees.     89,     95,     99; 
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J/'"'       -     T.     Z.- -•"''•',     -I     H-.>--     ±17:     .I-'-.-'.*    T. 

f'.r  t:>r  cr^TjOrat!^^  to  **»:v  --:..-h  pr»  zerty  a>  he  as- 
•'^>-!  ;r.  p^yn.eLt  of  b>  <i»-k.  an-i  thtrv  having 
frX'.L-ir.r^i  ct*  for  the  o:L^r.  we  ein  fee  do  st)o<l 
r*:a.-^^n  ^hv  th^ir  cf>ctrsit.-t  in  tLal  ^n-h^If  >b»»»ild  iKit 
^le  Mr.-rrij-  '^r-t^n  all  fiart:€>  ci.»c«.enKrl  or  a^ectcd 
tf>=rre'»y.  •/*  lon^r  a>  it  reniain-^  ncimpeacbe'L  Ncih- 
ifj^r  ai'i^iarlnz  to  the  contrary,  the  bw  pre-unies  the 
f:or*lract  to  Lave  >>een  made  in  ir*»i'*J  fiith.  and  the 
prof)erty  of  Lam^iie  to  have  tieen  sold  ainl  Ijought 
at  a  fair  valuation :  and  when  the  defemiants  estah- 
Ii.*h*:d  trie  fact  of  the  contract  and  its  terms,  with- 
out more,  thev  thereNv  m*ide  a  /vvi,.  i  r'fr'"  ca:se  of 
valid    ta\'ment    !»v    Lamhie. 

The  parties  having  ^leen  com|ietent,  under  the  law, 
to  contract  with  each  other  with  respect  to  the 
matter  before  them,  they  are  presumed  to  have  done 
what  thev  had  a  le<ral  ricrht  to  do,  rather  than  what 
thev   had    no   leopil   riirht   to   do. 

Aft  to  the  burden  of  proof,  Mr.  Daniell  says: 
**In  general,  it  may  be  taken  for  granted  that 
wherever  a  jfrhna  far!*^  right  is  proved,  or  admitted 
by  the  pleadings,  the  />//>/x  prohimd!  is  always  upon 
the  person  calling  such  right  in  question.  *  *  * 
Indeed,  in  all  cases  where  the  presumption  of  law 
is  in  favor  of  a  party,  it  will  be  incumlwnt  on  the 
other    party   to    disprove    it,    though    in    so   doing   he 
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may  have  to  prove  a  negative."  Daniel!' s  Chancery 
Pleading   and   Practice,    pp.    850,    851. 

Judge  Dillon,  in  a  case  like  this  one,  says:  ''The 
plaintiff — a  single  creditor — does  not,  for  himself  and 
other  creditors,  file  a  bill  to  impeach  as  fraudulent 
this  transaction  between  the  corporation  and  the 
original  stockholders;  but  he  simply  states  that  the 
shares  of  stock  issued  to  Hazard  have  not  been  paid 
for,  either  by  him  or  the  defendant,  the  transferee 
and  present  holder  of  the  stock.  Issue  was  taken 
on  this  averment,  and  the  proof  showed  that  the 
shares  in  question  had  been  paid  for  precisely  as 
they  were  originally  agreed  to  be  paid  for,  viz.: 
By  a  conveyance  of  the  mining  property  to  the 
corporation.  Unless  this  agreement  is  rescinded  or 
set  aside  for  fraud,  how  can  it  be  •said  that  the 
stock  has  not  been  paid  for?  The  parties  have 
agreed'  that  it  has  been  paid  for,  and  that  agree- 
ment is  conclusive,  unless  it  is  rescinded  or  im- 
peached for  fraud,  and  this  cannot  be  done  unless 
the  attack  is  directly  made."  Phelan  v.  Hazard^ 
5   Dillon,    50. 

In  the  case  of  Colt  v.  Gold  Amalgarnatiiig  Co,^ 
119  U.  S.,  345,  Mr.  Justice  Miller  said:  ''If  it 
were  proved  that  actual  fraud  was  committed  in  the 
payment  of  the  stock,  and  that  the  complainant  had 
given  credit  to  the  company  from  a  belief  that  its 
stock  was  fully  paid,  there  would  undoubtedly  be 
substantial  ground  for  the  relief  asked.  But  where 
the   charter    authorizes    capital    stock    to    be    paid    in 
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property,  and  the  shareholders  honestly,  and  in  good 
faith,  put  in  property  instead  of  money,  in  pay- 
ment of  their  subscriptions,  third  parties  have  no 
ground  of  complaint.  The  case  is  very  different 
from  that  in  which  subscriptions  to  stock  are  paya- 
ble in  cash,  and  where  only  a  part  of  the  install- 
ments has  been  paid.  In  that  case,  there  is  still  a 
debt  due  to  the  corporation,  which,  if  it  become  in- 
solvent, may  be  sequestered  in  equity  by  the  cred- 
itors, as  a  trust  fund,  liable  to  the  payment  of  their 
debts.  But  where  full-paid  stock  is  issued  for  prop- 
erty received,  there  must  te  actual  fraud  in  the 
transaction,  to  enable  creditors  of  the  corporation  to 
call  stockholders  to  account.  A  gross  and  obvious 
overvaluation  of  property  would  be  strong  evidence 
of    fraud." 

The  Supreme  Court  of  Indiana  has  said:  **The 
principles  deducible  from  the  authorities  already  cited 
is  that,  even  in  case  of  an  overvaluation  of  prop- 
erty transferred  to  the  corporation  in  payment  of 
shares,  the  transaction,  unless  void  for  some  reason, 
is  binding  so  long  as  it  is  not  impeached  by  the 
corporation  or  its  assignee;  and  it  can  be  impeached 
only  for  fraud  upon  the  corporation."  CoJ^n  v. 
Hamdell,    110    Ind.,    417. 

In  each  of  the  two  cases  last  referred  to,  there 
was  a  charge  that  the  property  received  by  the  cor- 
poration, in  payment  of  stock,  was  taken  at  an 
overvaluation.  In  a  later  case,  decided  by  the  Su- 
preme  Court   of    Indiana,    the  opinion  '  is  concluded  in 
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these  words:  '*In  disposing  of  this  case,  we  think 
it  proper  to  say  that  it  is  apparent,  that  the  issues 
were  not  broad  enough  to  permit  the  introduction  of 
the  evidence  by  which  the  appellants  sought  to  estab- 
lish their  case.  The  case  made  in  the  pleadings  de- 
pended entirely  upon  the  allegations  of  non-collection 
of  the  capital  stock  of  the  company.  The  order  made 
by  the  board  of  directors,  introduced  by  the  plaint- 
iffs, and  the  contract  between  the  water  company  and 
Comegys  &  Lewis,  given  in  evidence  by  defendants, 
show  that  the  full  amount  of  the  capital  stock  had 
been  paid,  to  the  satisfaction  of  the  contracting  par- 
ties. In  the  well  considered  case  of  Cojin  v.  Rmis- 
dell^  110  Ind.,  417,  it  was  held  by  this  Court  that 
such  payment  could  only  be  impeached  for  fraud.  No 
suggestion  of  fraud  is  made  in  the  pleadings,  and, 
without  making  charge  of  fraud  in  the  complaint, 
tiie  plaintiffs  could  introduce  no  evidence  to  show,  or 
tending  to  show,  fraud  as  a  basis  of  recovery."  Clow 
V.   Brmon^    31   N.    E.    Reporter,    362. 

In  a  case  somewhat  like  the  one  before  us,  the 
Supreme  Court  of  Maryland  has  said:  '*So  long  as 
the  transaction  stands  unimpeached  for  fraud,  Courts 
will  treat  as  a  payment  that  which  the  parties 
themselves  have  agreed  shall  be  a  payment;  and  this, 
too,  in  cases  where  the  rights  of  creditors  are  in- 
volved."    Bi^ant   V.    Ehlen^    59    Md.,    p.    1. 

Mr.  Cook  says:  *'It  is  now  well  settled  that,  in 
order  to  invalidate  an  issue  of  stock,  which  is  issued 
for   property   taken   at    an    overvaluation,    it    must   be 
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diowD,  not  only  that  there  was  an  overvaluation, 
but  also  that  such  overvaluation  was  intentional,  and, 
con^jequently,  fraudulent."  Cook  on  S.  &  S.,  Sees. 
35   and   47. 

Mr.  Thonn)son,  after  considering  the  question  of 
|«yin£:  for  shares  in  property,  through  several  sec- 
tions of  his  work  on  Liability  of  Stockholders,  con- 
cludes as  follows:  '*The  whole  discussion  resolves  itself 
into  the  following  'conclusions:  A  corporation  may 
take,  in  payment  of  its  shares,  any  projierty  which 
it  may  lawfully  purchase.  Such  a  transaction  is  not 
*//fr//  rJrea  or  void,  but  is  valid  and  binding  upon 
the  original  share  takers  and  upon  the  corporation, 
unless  it  is  rescindedj  or  set  aside  for  fraud.  AVhile 
such  a  contract  stands  unimpeached,  the  Courts,  even 
where  the  rights  of  creditors  are  involved,  will  treat 
that  as  payment  which  the  parties  have  agreed  shall 
Vie  payment."  Thompson's  Liability  of  Stockholders, 
Sec.    134. 

Mr.  Taylor,  after  announcing  as  well  recognized 
the  rule  that  property  may  be  taken  in  payment  for 
stock,  continues:  **Such  transactions  may  be  oj^ened 
to  show  fraud,  and,  if  the  property  received  is 
grossly  unequal  in  value  to  the  par  value  of  the 
shares,  the  shareholder  who  received  the  shares  orig- 
inally, or  his  subsequent  transferee  with  notice  of 
the  circumstances,  may  be  compelled  to  make  up  the 
difference  in  value,  in  a  suit  brought  by  or  on  be- 
half of  persons  injured  thereby."  Taylor  on  Private 
Corp.,    Sec.    545. 
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Mr.  Spelling  says  that  such  transactions  *'have 
been  upheld  against  creditors  only  where  the  con- 
tract for  the  rendition  of  services  or  the  purchase 
of  property,  payable  in  stock,  has  been  made  in 
good  faith,  and  the  property  taken  in  payment  has 
Ijeen  put  in  at  a  fair,  h&?ia  fide  valuation.  Such  pay- 
ment discharges  a  party  from  his  liability  to  cred- 
itors  upon  his  subscription,  though  it  be  excessive, 
provided  that,  in  fixing  and  accepting  it,  the  agents 
of  the  company  have  acted  in  good  faith."  2  Spell- 
ing  on   Private   Corp.,    Sec.    792. 

Gogebec  InveMment  Co.  v.  Iron  Chief  Mining  Co. 
is  a  case  in  which  a  creditor  of  an  insolvent  cor- 
poration sued  certain  of  its  stockholders  to  recover 
unpaid  stock,  upon  the  allegation*  that  they  had 
transferred  to  the  corporation  certain  mining  prop- 
erty at  ten  times  its  real  value,  and  obtained  there- 
for full-paid  stock.  Hearing  the  case  on  demurrer, 
the  Court  said:  *'In  an  action  against  the  stockholders 
of  a  corporation,  to  compel  them  to  contribute  to  the 
payment  of  the  debts  of  the  insolvent  corporation,  it 
is  only  necessary,  in  order  to  make  out  a  prima  facie 
case,  to  establish  the  fact  that  the  stockholder  has  not, 
in  good  faith,  paid  the  par  value  of  his  stock  to 
the  corporation." 

In   the   same  case   it   is   said:     **The  allegations  of 

the    complaint,    which    are    admitted    to    be    true    by 

the  demurrer,    show   conclusively  that   the   stockholder 

defendants   have   not,    as    between    themselves   and   the 

creditors,  paid  in  full  for  their  stock,  and  are,  there- 
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fore,  liable  to « make  further  pajTiient,  for  the  bene- 
fit of  the  plaintiff,  as  a  creditor  of  the  corporation. 
This  is  all  that  is  necessary,  under  our  statute  or 
at  common  law,  to  make  a  case  against  the  stock- 
holder, of  unpaid  stock,  in  favor  of  a  creditor  of 
the  insolvent  corporation."  23  American  State  Re- 
ports,   pp.    419-21    (S.    C,    78    Wis.,    427). 

Similar  relief  was  sought  in  the  case  of  Elijtmi 
Land  Co,  v.  Binning  ham  Way^ehouse  and  Ehvator 
Co.\  wherein  the  Court  concluded  an  exhaustive  opin- 
ion in  the  following  words:  **The  statements  of  fact 
in  the  bill  support  the  conclusion  therein  averred, 
that  the  transaction  by  which  payment  for  the  stock 
was  attempted  to  be  made,  was  merely  colorable ; 
in  other  words,  that  it  was  not  really  a  payment, 
but  had  only  the  outward  appearance,  without  the 
substance,  of  a  payment.  Such  being  the  case,  the 
individual  defendants  are  still  liable  on  their  stock 
subscriptions,  to  the  extent  that  the  attempted  pay- 
ment falls  short  of.  a  bona  fide  compliance  with  the 
terms  of  the  contract.  And  the  allegations  as  to 
excessive  overvaluation  of  property  in  question,  were 
sufficient,  under  the  rules  above  stated."  25  Am. 
State  Beports,    pp.    82-3    (S.    C,    92   Ala.,    407). 

The  late  case  of  Lloyd  v.  Preston^  is  one  in  which 
creditors  of  an  insolvent  corporation  sought  to  com- 
pel a  stockholder  to  pay  his  subscription.  In  the 
original  bill,  complainants  alleged  that  no  part  of  the 
stock  subscriptions  had  Ijeen  paid.  Defense  was  made 
on    the    ground,    as   claimed   in   the    answer,    that  full 
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pajonent  had  been  made  by  the  transfer  of  property. 
Thereupon,'  an  amended  bill  was  filed,  alleging  col- 
lusion between  the  directors  of  the  corporation  and 
defendant,  Harper;  ^ind  that  the  *' property  transferred 
by  Harper  to  the  company  was  not  worth  one  fiftieth 
part"  of  the  sum  at  which  he  sold  it;  and  that  he 
knew  that  fact  at  the  time.  The  hurtful  part  of 
the  amended   bill   was   denied   by   Harper. 

The  Circuit  Court,  hearing  the  case  upon  these 
pleadings  and  proof,  found  *'that  the  entire  organi- 
zation was  grossly  fraudulent  from  first  to  last,  with- 
out a   single   honest    incident    or    redeeming   feature." 

Mr.  Justice  Shiras,  speaking  for  the  Supreme 
Court,  on  appeal,  said:  *'It  having  been  found,  on 
convincing  evidence,  that  the  overvaluation  of  the 
property  transferred  to  the  railway  company  by  Har- 
per, in  pretended  payment  of  the  subscriptions  to 
capital  stock,  was  so  gross  and  obvious,  as,  in  con- 
nection with  the  other  facts  in  the  case,  to  clearly 
establish  a  case  of  fraud,  and  to  entitle  bona  fide 
creditors  to  enforce  actual  payment  by  the  subscribers, 
it  only  remains  to  consider  the  effect  of  the  defenses 
set  up."     146    U.    S.,    p.    642. 

The  foregoing  quotations  from  text  writers  ^nd 
adjudicated  cases,  abundantly  sustain  the  proposition 
that  the  transaction  whereby  Lambie  obtained  full 
paid  stock  as  the  price  of  property  conveyed,  must 
stand  until  impeached  by  appropriate  allegation  and 
proof;  and  that,  until  that  is  done,  no  liability  can 
l)e  fixed   upon    any    holder   of   that    stock   for   further 
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payment.  No  such  lia})ility  can  arise  l)y  presump- 
tion from  the  mere  fact  that  property  *  instead  of 
money   was   used   in   paying   for   the   stock. 

This  is  conclusive  of  the  whole  case,  for  all  of 
the  defendants  are  holders  of  parts  of  the  Lambie 
stock,  all  of  which,  upon  this  record,  must  be  treated 
as  full  paid  and  non-assessable;  whether  purchased 
by  the  present  holders  from  the  corporation,  one  of 
his  transferees,  or  from  other  transferees,  or  from 
him  directly.  In  the  hands  of  Lambie  it  would  be 
so  regarded.  In  the  hands  of  others  after  him, 
whether  donee  or  purchaser,  it  is  at  least  upon  as 
high   a   plane. 

Let   the    decree   be   affirmed. 


Judge   Wilkes   dissents. 
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Bank  v.    Mann. 

{Knoxville.      October   30,    1894.) 

1.  Indorsement  of  Usurious  Note.    Its  effect. 

The  indorsement  of  a  n4gotiable  note,  void  upon  its  face  for  us- 
ury, does  not,  without  more,  pass  to  the  indorsee  any  right  to 
recover  of  the  maker  upon  the  original  consideration  for  which 
the  note  %vas  given.     {Post^  pp.  2U  22,) 

Case  cited  and  approved:  Ottenheimer  v.  Cook,  10  Heis.,  309. 

2.  Usury.    D^ense  of  available  wUhout  pleading,  when, 

■If  usury  appears  upon  the  face  of  the  note  sued  on,  it  is  not  es- 
sential that  the  defense  shall  be  made  by  plea.     (Post,  p.  22.) 

Cases  cited;  Isler  v,  Brunson,  6  Hum.,  277;  Hutchins  v.  Turner, 
8  Hum.,  417;  Causey. u.  Yeates,  8  Hum.,  608;  Thompsons.  Col- 
lins, 2  Head,  444;  Caruthers  v.  Andrews,  2  Cold.,  385;  Gill  v. 
Creed,  3  Cold.,  298;  Thomburg  v.  Harris,  3  Cold.,  172;  Cate  v. 
Blair,  6  Cold.,  640;  Richardson  v.  Brown,  1  Leg.  R.,  352. 

3.  Sams.     Does  not  exist,  when, 

A  note  bearing  eight  per  cent,  interest,  and  inadvertently  dated 
and  made  payable  in  this  State,  can  be  collected  in  our  Courts 
upon  averment  and  proof  that  it  was  actually  made  in  another 
State  where  that  rate  of  interest  was  lawful,  and  that  it  was 
intended  to  operate  under  the  laws  of  that  State.  (Post,  pp. 
22^5.) 

4.  Same.     Same, 

A  note  bearing  eight  per  cent,  interest  is  not  usurious,  and  may 
be  collected,  upon  proper  averment  and  proof  of  the  facts,  ^ 
where  it  was  given  for  the  price  of  goods  purchased  on  a  credit, 
and  this  rate  of  interest  was  adopted  solely  as  a  method  of  ex- 
pressing the  difference  between  the  cfush  and  credit  price  of 
the  goods.     (Post,  pp.  23,  24,) 

Cases  cited  and  approved:  Garrity  v,  Cripp,  4  Bax.,  86;  Brown  v, 
Gardner,  4  Lea,  157;  72  U.  S.,  509;  6  L.  R.  A.,  427;  1  Metcalf, 
663;  22  N.  Y.,  427. 

2— lOp 
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5.  Coll  A  TEH  A  L  Secubity.     Suit  by  holder  iwt  abated  by  payment  of 
prlncljxU  debt. 

The  holder  of  a  note  as  collateral  security  may  prosecute  his  suit 
thereon  to  judg-ment,  notwithstanding*  the  payment  pending 
his  suit  of  the  principal  debt,  but  his  recovery  will  inure  to 
the  benefit  of  his  debtor,  and  be  subject  to  all  equities  existing* 
between  the  latter  and  the  maker  of  the  note.     (Ptwrt,  pp.  24,  25.) 

Cases  cited  and  approved:  32  Am.  Rep.,  453:  34  Am.  Dec.,  523. 


FROM    KNOX. 


Appeal    from    Chancery    Court    of    Knox    County. 
Henry   R.    Gibson,    Ch. 

James   W.    Crumley   and    Kirkpatrigk,    Williams 
&   Bowman    for   Bank. 

Williams,    Henderson   &  Davis  for   Mann. 

Wilkes,    J.      This    is   an    action    upon   a   note    in 
the   following   words: 

*S$2,668.         Knoxville,   Tenn.,   May  11,   1891. 
**  Eighteen   months  after   date   I   promise  to  pay  to 
the   order   of    R.    G.    Johnson    $2,668.00,    at    Holston 
Banking   and   Trust   Company.       Value    received,    with 
interest   at   eight   per   cent,    per   annum. 

*^E.    B.    Mann." 
«* Indorsed:    W.    W.    Avery, 
'^R.    G.    Johnson." 
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The  note  was  not  paid  at  maturity,  and  was  duly 
protested  and  notice  given,  and  the  bill  is  filed 
against  the  maker  and  indoreers  by  the  First 
National   Bank   of   Johnson   City   and   E.    S.   Wolfe. 

The  bill  alleges  that  the  note  was  executed  as 
part  of  the  consideration  for  a  stock  of  furniture  in 
Asheville,  North  Carolina,  and  was  indorsed  to  com- 
plainant in  due  course  of  trade,  for  value,  and  before 
maturity;  that  while  the  note  on  its  face  purports 
to  be  executed  at  Knoxville,  Tenn.,  it  was  in  fact 
executed  with  reference  to  the  laws  of  Noi^th  Caro- 
lina, which  permit  the  charge  and  collection  of  eight 
per  cent,  per  annum  as  interest,  and  said  note  was 
intended  to  be,  and  was  in  fact,  a  North  Carolina 
contract;  that  the  stock  of  furniture  was  sold  on 
terms  of  part  cash  and  the  balance  on  a  credit,  and 
the  rate  of  interest  provided  for  in  said  note  was 
but  a  means  of  compensating  for  the  time  granted 
for  the  imyment  of  the  balance  of  the  purchase 
price,  and  was  in  no  sense  meant  to  be  a  charge 
for  the  use  of  money,  and  is  not  in  either  aspect 
usui'ious,    but   is   a   property   contract. 

The  bill  further  alleges  that,  in  addition  to  the 
transfer  of  the  note,  the  claim  of  Johnson  againsf 
Mann,  based  on  the  original  consideration,  has  been 
transferred  to  complainants,  and  they  have  been  re- 
quested  to   bring   the   suit   by   said   Johnson. 

The  prayer  is  for  judgment  on  the  note  and  eight 
per  cent,  interest  and  protest  fees,  or,  in  the  alterna- 
tive,   for    the    amount    of    the    original    consideration; 
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the  recovery  to  go  into  the  hands  of  the  bank,  to 
l>e   disbursed   according   to   the   rights   of  the   parties. 

The  parties  were  served  except  Avery,  who  ap- 
pears not  to  have  been  found,  and  no  further  action 
appears   to   have   been   taken   as   to   him. 

Johnson  answered  admitting  the  execution  of  the 
note  and  the  consideration,  and  that  it  was  a  North 
Carolina  contract,  and  that  under  the  laws  of  that 
State  eight  per  cent,  was  legal  interest;  that  the 
note  was  transferred  as  collateral  to  Wolfe  before 
maturity, '  and  that  the  bank  had  no  interest  in  the 
note  except  a  right  to  use  its  proceeds  during  cer- 
tain litigation  between  Wolfe  and  Johnson;  denies 
that  any  claim  against  Mann  on  the  original  con- 
sideration had  ever  been  assigned  to  Wolfe  or  the 
bank,  and  denies  that  the  suit  was  at  his  request, 
and   denies   all    liability. 

Mann  also  answered,  and  with  his  answer  filed 
demurrer,  assigning  as  grounds:  (1)  That  the  note 
sued  on  was  usurious  and  illegal  on  its  face,  and 
could  not  be  enforced;  (2)  that  the  note  extinguished 
all  prior  claims;  (3)  that  the  suit  was  multifarious 
in  seeking  to  enforce  the  note,  and,  at  the  same 
time,  to  set  same  aside  and  recover  pn  the  original 
consideration.       The   demurrer   was   overruled. 

The  answer  set  up,  that  there  had  been  fraudu- 
lent misrepresentations  in  the  original  sale  as  to  the 
stock  of  merchandise  -sold;  that  the  trade  was  actu- 
ally made  in  Tennessee,  and  the  notes  accidentally 
executed  in  North  Carolina,   but  dated  and  made  pay- 
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able  in  Tennessee,  and  for  property  located  in  both 
States;  denies  that  the  contract  was  a  North  Car- 
olina contract,  or  intended  to  be  controlled  by  the 
interest  laws  of  tKat  State;  that  the  note  is  illegal 
because  it  provides  for  a  usurious  rate  of  interest 
on  its  face,  and  its  terms  cannot  be  changed  by 
parol;  that  the  bank  held  the  note  as  collateral,  and 
subject   to   all   equities   between   the   original   parties. 

The  case  proceeded  to  proof  and  hearing,  when 
the  Chancellor  held  that  complainants,  because  of  in- 
sufficiency of  interest  or  title  in  the  note  sued  on, 
were  not  entitled  to  recover,  and  dismissed  the  bill. 
From  this  decree  complainants  appealed,  and  defend- 
ant, Mann,  also  api^ealed  from  the  decree  of  the 
Chancellor  overruling  the  demurrer,  and  each  appel- 
lant has   assigned   errors. 

It  further  appears  in  the  proof  that  the  com- 
plainants, bank  and  Wolfe,  each  held  this  note  simply 
as  collateral,  and  that  the  debts  for  which  it  was 
held   have   been   wholly   paid  pending   this   litigation. 

It  is  evident  the  complainants  must  recover  upon 
the  note  sued  on  in  this  case,  if  they  recover  at 
all,  as  the  proof  shows  conclusively  that  no  assign- 
ment of  any  claim  growing  out  of  the  original  con- 
sideration was  ever  transferred  to  them;  the  only 
transfer  made  to  them  or  held  bv  them  beino;  the 
note  and  its  indorsements,  and  there  was  never  any 
promise  to  them  except  as  shown  by  the  note.  It 
has  been  repeatedly  held  that  when  a  contract  is 
usurious  on   its   face,   the  payee  may  sue  on   the  orig- 
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inal  consideration,  but  an  assignee  or  indorsee  can- 
not recover  without  an  express  promise  to  him. 
Ottenheniur   v.     Cook\    10    Heis.,    309. 

No  recovery  can,  therefore,  be  had  in  this  suit 
against  the  defendants,  unless  it  can  be  maintained 
upon   the   note   and   its   indorsements. 

It  is  next  insisted  the  note  is  usurious  on  its 
face.  If  so,  there  can  be  no  recovery  upon  it,  as 
the  Court  will  not  enforce  an  illegal  contract.  Mer 
V.  Brunson^  6  Hum.,  277;  Jfutchhhs  v.  Tuimei^  8 
Hum.,  417;  CauJ^ey  v.  Yeaten^  8  Hum.,  608;  Tlu/mp- 
H071  V.  Collins^  2  Head,  444;  Caruther%  v.  Aiidreios^ 
2  Cold.,  385;  Gill  v.  Creed,  3  Cold.,  298;  Thorn- 
hnrg  v.  IIarri4i,  3  Cold.,  172;  Cede  v.  Blair,  6 
Cold.,  640;  Richardmn  v.  Bi^mon,  1  Leg.  Rep.,  352. 
And  this  would  be  so  without  any  plea  of  usurj^ 
sworn  to,  as  the  defense  rests  upon  the  illegality 
appearing  on   the  face  of    the   instrument,   and   not  as 

« 

set  up  by  the  pleadings  or  as  developed  by  the 
proof. 

It  is  insisted,  however,  in  argument  that  the  note 
is  not  usurious,  because  it  was  executed  in  North 
Carolina,  where  eight  per  cent,  is  legal  interest.  The 
note  appears  on  its  face  to  be  executed  at  Knox- 
ville,  and  is  shown  by  the  pVoof  and  the  face  of 
the  note,  to  be  payable  at  Knoxville.  It  appears 
that  the  proposition  of  sale  was  submitted  to  defend- 
ant, Mann,  in  Knoxville,  and  accepted  by  him  there, 
and  that  fact  was  wired  to  Johnson,  at  Asheville. 
After   the    invoice    was    taken    at   Asheville,    the    note 
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-was  executed  at  that  place,  and  delivered  at  that 
place,  upon  a  blank  used  in  the  Knoxville  business, 
the  parties  having  been  interested  in  a  business  con- 
ducted  both   at   Knoxville   and   at   Asheville. 

^  It  is  also  contended  that  the  coutract  is  a  prop- 
erty contract,  and  the  rate  of  interest  was  part  of 
the  purchase  consideration  given  for  the  property, 
and  was  not  for  a  loan  of  money  or  forbearance  of 
a   debt,    which   constitutes   usury   under   our   law. 

The    argument   is   that    the   eight   per   cent,    agreed 
to    be    given    is    a    part    of    the    consideration    to   be 
given,    and   is   but   a   mode   of    expressing    the    differ- 
ence between   the   cash   and   credit   price  of   the  goods 
sold;    and   that    it    is    not    usurious    to    charge    more 
than    legal    interest    when     credit    is    given,    and    this 
difference    in    credit    and    cash   price   may   as   well    be 
put  in   the   shape   of   a   per   cent,   for  the  time   credit 
is   extended    as    in    the    shape    of    a    round    sum   for 
such   time   or   credit.       In   other   words,    a   party  may 
be  willing    to    take   for   a   horse   one   hundred    dollars 
in    cash,    but  would   not   be   willing    to   sell   the   same 
horse,    on    twelve    months    credit,    for    less    than   one 
hundred    and    twenty    dollars,    and    such    sale    at    one 
hundred    and   twenty   dollars   would   be   legal,   and   not 
in    any   respect    usurious,    and    it    is    now    insisted    it 
cannot     matter     whether     the     additional     amount     of 
twenty  dollars   charged   for   this   credit   is   stated   as   a 
round   sum   or   as   a   per   cent,    upon  the  one  hundred 
dollars  for   the   twelve   months   credit   granted. 

This   contention  is  well  supported  by  authorities  in 
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our  own  State  and  elsewhere.  Garrity  v.  Crqyp^  4 
Bax.,  "^^^  Brown  v.  Gardner^  4  Lea,  157;  R(Xfers 
V.  (T Neal^  6  L.  R.  A.,  427;  Toxisey  v.  Rohlnmn^ 
1  Metcalf,  663;  Gvanne  v.  Adam^,  14  Am.  Rep., 
130;  rW/6'r  V.  Wright,  22  N.  Y.,  427;  Ilambrmcgk 
V.    i'<?(?^,    72    U.    S.,    509. 

We  think  the  allegations  of  the  bill,  as  well  as 
the  proof,  bring  this  contract  within  this  rule,  even 
if  it  should  be  considered  a  Tennessee  contract. 
There  is  in  it  neither  the  loan  of  money  nor  the 
forbearance  of  a  debt,  and  the  per  cent,  agreed  to 
be  given  for  the  credit  was  a  part  of  the  original 
consideration  for  the  trade,  and  we  are  unable  to 
see  in  it  any  device  or  attempt  to  evade  the  usury 
laws. 

There  is  another  feature  in  the  case  that  is  ma- 
terial to  mention.  It  appears  from  the  proof  that, 
pending  this  litigation,  the  debts  due  the  bank  and 
Wolfe  have  been  paid,  for  which  this  note  was 
pledged  as  collateral,  and  neither  the  bank  or  Wolfe 
have  now  any  interest  in  the  recovery.  Still,  under 
the  law,  notwithstanding  the  principal  debt  has  been 
paid  pending  suit  on  the  collateral,  such  suit  may 
properly  continue  to  judgment,  and,  if  the  holder 
collect  the.  same,  he  will  hold  it  as  trustee  for  the 
benefit  of  the  debtor — that  is,  the  owner  of  the 
collateral.  Jones  on  Pledges,  Sec.  664;  Ij)gan  v. 
Cmi^ell,  32  Am.  R«p.,  453.  But  this  is  only  when 
the  maker  w-ill  not  be  thereby  deprived  of  some 
equitable   defense    he    might    have    against    the   payee; 


SEPTEMBER  TERM,   1894.  25 

Bank  v.  Mann. 

or,  in  other  words,  the  holder  can  only  recover 
subject  to  the  equities  of  the  maker  against  the 
payee.  Logan  v.  Cassell^  32  Am.  Rep.,  453;  2 
Parsons  on  Notes  and  Bills,  437;  Pearce  v.  Aiintln^ 
34   Am.    Dec,    523. 

In  this  case  it  is  alleged  that  there  are  equities 
as  between  Mann,  the  maker,  and  Johnson,  the 
payee  of  the  notes,  and  some*  proof  is  taken  on  that 
point,  but  it  is  not  sufficient  to  determine  the  rights 
of  these  parties  as  between  themselves,  nor  has  the 
case  been  passed  upon  in  the  Court  below  with  a 
view  to  an  adjudication  and  determination  of  these 
equities. 

We  are  of  opinion,  from  the  record,  that  the 
contract  is  a  North  Carolina  contract,  and  so  in- 
tended, and  the  fact  that  the  note  is  dated  Knox- 
ville,  and  payable  in  Knoxville,  arises  simply  from 
an  accidental  use  of  a  blank  note  with  these  words 
in  it,  and  not  from  a  design  to  make  it  a  Tennes- 
see contract,  or  that  it  should  be  governed  by  Ten- 
nessee  law. 

This  lieing  so,  complainants  have  the  right  to 
collect  the  note  from  Mann,  and  hold  the  proceeds 
as  trustee  for  Johnson,  but  subject  to  all  equities 
existinor  between  Mann  and  Johnson  arising  out  of 
the  trade   between   them. 

The  decree  of  the  Chancellor  is  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may 
be  necessary   to   fix   the   rights    and    equities    between 
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Mann,    the   maker,    and   Johnson,    the   payee,    growing 
out   of   their   contract   of   sale   and   purchase. 

The  costs  of  the  appeal  will  be  paid  equally  by 
Mann  and  Johnson,  and  the  costs  of  the  Court 
below   will    be   adjudged   on    final   hearing. 
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Bradley  v.    Carnes.     . 
{KnoxvilU.       October    30,    1894.) 

Will.     UnliTnUed  power  of  disposition  given  flrnt  taker. 

The  first  taker  acquires  an  unlimited  power  of  disposition,  and 
consequently  the  absolute  estate,  cutting-  off  remaindermen, 
under  a  husband's  will  bequeathing*  all  his  property  to  his 
widow  '*lor  her  special  comfort,  benefit,  and  support, "  author- 
izing her  to  sell  and  convey  the  landis^  **if  she  thinks  it  advis- 
able," and  making  provision  for  remaindermen  only  in  the 
event  **  anything*  remains  at  her  death." 

Cases  cited  and  approved:  Smith  v.  Bell,  M.  &  Y.,  302;  David  v. 
Bridgeman,  3  Yer.,  557;  Davis  v.  Richardson,  10  Yer.,  290;  I^ean 
V.  Meyers,  1  Cold.,  227;  Davis  u  Williams,  85  Tenn.,  651;  Troup 
u  Hart,  7  Bax.,  188;  Turner  v,  Durham,  12  Lea,  316;  Booker  r. 
Booker,  5  Hum.,  507;  Brown  v.  Hunt,  12  Heis.,  409;  Read  v. 
Watkins,  11  Lea,  161;  Sevier  u.  Brown,  2  Swan,  112;  Ballentine 
V.  Spear,  2  Bax.,  273;  109  U.  S.,  725;  23  Am.  Rep.,  1. 

Cited  and  distinguished:  Deaderick  v.  Armour,  10  Hum.,  588; 
Pillow  T.  Rye,  1  Swan,  185;  Dow^ning  v.  Johnson,  5  Cold.,  229; 
McGavock  v.  Pugsley,  12  Heis.,  689;  Pool  v.  Pool,  10  Lea,  486; 
Jourolmon  v.  Masseiigale,  86  Tenn.,  81. 
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Green  &  Shields,  Walter  M.  Cocke,  and  W. 
L.    Ledgerwood   for   Defendants. 

Wilkes,  J.  The  question  before  the  Court  in 
this  case  is  the  proper  construction  of  the  will  of 
G.  W.  Cames,  especially  the  third  clause  of  the 
same.       This   item   is   as   follows: 

^'I  give  and  bequeath  to  my  wife,  Sarah  J. 
Carnes,  all  the  remaining  property,  both  personal 
and  real,  for  her  special  comfort,  benefit,  and  sup- 
port. If  she  thinks  it  advisable,  she  may  sell  and 
convey  the  right  of  the  land.  If  anything  remains 
at  her  death,  it  shall  go  into  the  hands  of  my  ex- 
ecutor, and  shall  and  divide  equally  in  half  of  the 
proceeds  between  my  wife's,  Sarah  J.  Carnes,  broth- 
ers and  sisters,  and  the  other  half  shall  be  divided 
equally  between  my  own,  G.  W.  Carnes,  brothers 
and  sisters,  with  the  exception  of  the  heirs  of 
Martha  B.  Hill,  and  I  will  them  one  dollar,  and 
no   more. 

As  thus  copied  into  the  transcript,  the  language 
of  the  third  clause  is  quite  obscure,  but  counsel  have 
treated   the   clause   as   though   it   read   as   follows: 

'*If  anything  remains  at  her  death,  it  shall  go 
into  the  hands  of  my  executor  (who  shall  sell  the 
same),  and  shall  divide  equally  (one)  half  of  the 
proceeds  l)etween  my  wife's,  Sarah  J.  Carnes,  broth- 
ers and  sisters,  and  the  other  half  shall  be  divided 
equally  between  my  own,  G.  W.  Carnes,  brothers 
and    sisters,     with    the     exception     of     the     heirs     of 
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Martha  .  B.  Hill,  and  I  will  them  one  dollar,  and 
no   more." 

The  obscurity  in  the  clause,  as  copied  into  the 
transcript,  doubtless  arises  from  some  clerical  error 
in  copjnng,  and  the  clause  will  therefore  be  considered 
as  counsel  have  treated  it,  which  is  doubtless  the 
true  copy  of  the  clause,  as  is  shown  in  the  final 
decree  construing  the  clause  in  the  Couxt  below. 
The  other  parts  of  the  will  are  not  material  in  this 
investigation. 

The  Chancellor  held  that  Sarah  J.  Carnes,  the 
wife,  took  an  absolute  estate  in  all  the  property, 
both  real  and  personal,  devised  in  the  clause  of  the 
will  to  her,  and  that  the  devise  over  was  void  and 
of  no  effect,  and  that  the  proj^rty,  upon  the  death 
of  said  Sarah  J.,  descended  to  her  heirs,  to  the  ex- 
clusion  of   the   heirs   of   the   husband,   G.    W.   Carnes. 

A.  C.  Carnes,  one  of  the  defendants,  and  a 
brother  of  the  testator,  G.  W.  Carnes,  api^ealed, 
and  it  is  now^  insisted  that  the  Chancellor  erred  in 
construing   the   clause   as   he   did. 

G.  W.  Carnes,  the  testator,  died  in  1874,  leaving 
his  widow,  Sarah  J.,  but  no  children.  Immediately 
upon  his  death,  Sarah  J.  went  into  possession  of  the 
land  and  personal  property  given  to  her  by  the 
will,  used  it  as  her  own,  conveyed  a  part  of  the 
real  estate  devised,  purchased  other  lands,  and  died 
intestate   in   March,    1892,    leaving   no   children. 

Complainants  are  the  brothers  and  sisters  of  Sarah 
J.  Carnes  and  their  descendants,   while  defendants  are 
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the  brothers  and  sisters  of  Geo.  W.  Carnes  and 
their   descendants. 

There  is  no  difference  between  counsel  as  to  the 
general  principles  of  the  law  applying  to  this  clause 
in  the  will,  but,  like  the  cases  in  which  the  class 
doctrine  is  involved,  the  diflBculty  is  in  deciding 
whether  this  case  falls  within  the  rule  which  gives 
the  first  taker  an  absolute  estate  and  renders  the 
remainder   inoperative   and   void. 

The  general  principle  is  tersely  stated  as  follows: 
If  the  first  taker  is  given  an  estate  in  fee  or 
for  life,  coupled  with  an  unlimited  power  of  disfx)- 
sition,  the  fee  or  absolute  estate  vests  in  the  first 
taker,  and  the  limitation  over  is  void.  If  the  power 
is  dependent  upon  a  contingency,  or  if  the  power  be 
definitely  qualified,  the  estate  of  the  first  taker  is 
limited   to   life,    and   the    remainder   over   takes  effect. 

Under  the  first  head  may  be  found  a  large  nuni- 
ber  of  cases,  of  which  some  are:  Smith  v.  Bellj 
M.  &  Y.,  302;  David  v.  Brid<jeman,  2  Yer.,  557; 
Davis  V.  Richardmn^  10  Yer.,  290;  Bean  v.  Mey- 
m,  1  Cold.,  227;  Davi^  v.  ^^Uiams,  1  Pick.,  651; 
Trovp  V.  Hart^  7  Bax.,  188;  Turner  v.  Durham^ 
12    Lea,    316. 

The  principle  underlying  these  cases  is  that,  in 
order  to  constitute  a  valid  remainder  or  executory 
devise,  the  first  taker  nmst  not  be  given  power  to 
defeat  and  extinguish  it  by  sale  or  otherwise  at  his 
will  and  pleasure.  It  is  held  that  this  unlimited 
power  of    disposition  must  be   given   by  the  will,   and 
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cannot  arise  as  a  mere  incident  to  the  estiite  granted. 
Booker  V.  BookeVy  5  Hum.,  507;  Brown  v.  Ilant^ 
12    Ileis.,    409;    Rend   v.     Wntl'lm^    11"   Lea,    161. 

Still,  the  jx)wer  of  disposition  may  be  given  not 
only  in  express  words,  but  also  by  words  necessarily 
implying  such  power.  Serier  v.  Brown  ^  2  Swan, 
112,  116;  Howard  v.  CaiiiHl^  109  U.  S.,  725;  Jone^ 
V.  Bacon^  23  Am.  Rep.,  1;  BaUentlne  v.  Spear^ 
2   Bax.,    273. 

The  other  class  of  cases  is  illustrated  in  Deaderick 
V.  Armour^  10  Hum.,  588;  PHlmo  v.  Rye^  1  Swan, 
185;  Downing  v.  Johnnon^  5  Cold.,  229;  McGavock 
V.  Pugi<hy,  1  Tenn.  Ch.,  410  (12  Heis.,  689);  Pool 
V.  Pool^  10  Lea,  486;  Jourolmon  v.  Maanengid^^  2 
Pickle,    81. 

In  all  the  cases,  whether  the  will  expressly  gives 
a  life  estate  or  simply  uses  words  implying  such 
limited  estate,  the  controlling  question  is.  Does  the 
will  give  an  unlimited  or  only  a  contingent  and 
modified   power  of   disposition   to   the   first  taker? 

In  the  case  of  Deadi^ick  v.  Armour^  10  Hum., 
588-594,  the  conveyance  was  to  a  trustee  for  a 
married  woman,  and  the  power  was  to  sell,  use, 
and  dispose  of  it  as  she  may  think  fit,  but  by  and 
with   the   consent   of   the   trustee. 

In  Pillow  V.  Rye^  1  Swan,  185,  the  gift  was  of 
the  use  of  the  property — that  is,  its  rents  and 
profits,  but  if  for  any  cause  it  became  necessary 
for  her  ease  and  comfort  to  use  any  portion  of  the 
principal,    then   it   should   be   done.       The   Court    held 
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that  the  power  in  this  case  was  contingent  upon  its 
becoming   necessary   for   her   ease   and   comfort. 

In  D(ncnlng'\,  Johnson,  5  Cold.,  229,  it  was  held 
that  the  life  tenant  had  the  right  to  consume  the 
corpus  of  the  estate,  except  the  land,  if  her  support 
and  maintenance,  in  her  discretion,  require  it,  and  yet 
the  devise  over  of  the  *' balance"  of  property  on  hand 
at   her   death   was   good. 

In  McGavock  v.  PugHley,  1  Tenn.  Ch.,  411  (12 
Heis.,  689),  the  authority  to  sell  was  for  the  con- 
venience and  support  of  the  life  tenant  *'and  our  two 
daughters,"  and  the  Chancellor  held  that  the  power  of 
disposition  was  limited,  and  hence  the  limitation  over 
was    good. 

With  these  illustrations  of  the  rule  before 
us,  it  only  remains  to  determine  whether  the 
power  of  disposition  in  Mrs.  Carnes  was  unlimited. 
The  property  was  willed  to  her  for  her  special  cqm- 
fort,  benefit,  and  support,  ^'and,  if  she  think  it  ad- 
visable, she  may  sell  and  convey  the  right  of  the 
land."  This  is  equivalent  to  saying  she  may  sell  and 
convey  if  she  wishes  or  wills  to  do  so.  If  she  had 
disposed  of  the  land  in  her  lifetime  can  it  be 
doubted  that  the  purchaser  would  have  taken  a  good 
title?  The  language  of  the  devise  over  is:  ''If  any- 
thing remains  at  her  death,  it  shall  go,"  etc.  This 
must  necessarily  mean  that  during  her  life  she  could 
have   consumed  and   disposed   of  it  all. 

In  this  case,  the  gift  is  of  a  fee,  and  the  words 
**for  her  special  comfort,  benefit,  and  support,"  cannot 
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l>e  held  to  curtail  or  limit  such  estate.  It  is  not  a 
case  of  a  life  estate  with  power  of  disposition,  in  which, 
it  may  be,  the  rule  will  be  more  strictly  applied, 
as  is  said  in  David  v.  Bridgeinan^  2  Yer.,  576^, 
note.  Her  power  of  disposition  does  not  depend  on 
the  concurrence  of  '  a  trustee,  as  in  DeadericJc  v.  Ai*- 
monvy  10  Hum.,  588.  Nor  is  thie  power  contingent 
upon  its  becoming  necessary  for  her  ease  and  com* 
fort,  as  in  Pillow  v.  Bye^  1  Swan,  185.  Nor  upon 
its  being  required  for  her  support  and  maintenance,, 
as  ii^i  Df/uming  v.  Johnmn^  5  Cold.,  229.  Nor  upon 
the  convenience  and  support  of  the  life  tenant  and 
her  daughters,  as  in  McGavock  v.  Pugsley^  1  Tenn. 
Ch.,  411.  But  the  power  is  unlimited,  and  to  be 
exercised   whenever   she   deems   it  advisable. 

We  are  of  opinion  the  power  of  disposition  was 
unlimited  in  the  first  taker,  and,  this  being  so,  the 
remainder  over  was  inconsistent  with  it,  and  void, 
and  the  estate  of  Mrs.  Carnes  was  absolute,  and  de- 
scended on  her  death  to  her  heirs,  and  the  decree 
of  the   Chancellor   is   affirmed   with   costs. 

3—10  p 
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Klein    r,    Kern. 
[Kfioxviff(\       November    1,    1894.) 

1.  CiUARAXTV.     Matur&i,  when. 

A  guaranty  by  a  third  person  that  a  mortgageor  will,  in  consider- 
ation of  a  Bt  pulated  indulgence  upon  the  mortgage,  pay  to 
the  mortgagee,  upon  the  debt  secured,  a  stated  sum.  ''together 
with  the  interest  due  on  the  whole  indebtedness,  as  well  as  all 
expenses  incurred  on  or  before  November  1,  1892,"  matures  and 
becomes  payable  on  November  1,  1892,  in  the  absence  of  other 
controlling  provision  on  that  subject.     (P(tHt,  pp.  35,  :)6.) 

2.  Same.     Ahtfolute,  wh^n. 

And  such  guaranty  is  absolute.  Suit  lies  thereon  without  previ- 
ous demand  of  the  mortgage  debt,  or  notice  of  default,  or  ex- 
haustion of  the  mortgageor's  property.  It  is  immaterial 
whether  the  mortgagee  is  solvent  or  insolvent.     (Post,  p.  37.) 

Cases  cited:  Hunter  v.  Dickinson,  10  Hum.,  36;  Taylor  v.  Ross.  3 
Yer.,  330;  Irvine  r>.  Urasfield,  10  Ileis.,  428;  Yancey  v.  Brown, 
3  Sneed,  89. 

3.  Same.     Parol  evliJefwe  not  a(1mi>isU)le  to  change. 

A  written  guaranty,  whose  language  is  plain  and  unambiguous, 
cannot  be  changed  by  parol  evidence.     {Poxt^  p.  37.) 
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Templeton   &   Gates   for   Klein. 
YoE   &   CoRNiCK   for   Kern. 

Wilkes,  J.  This  is  a  bill  to  hold  defendant 
liable  as   guarantor  upon  the  following  paper  writing: 

''In  consideration  of  V.  Klein  withdrawing  his 
advertisement  in  the  WeeMt/  Sentinel^  and  not  sell- 
ing the  property  therein  advertised  to  be  sold  at 
public  auction  on  Saturday,  November  12,  1892, 
under  the  deed  in  trust  or  mortgage  executed  by  J. 
F.  Haupt  to  said  Klein  (to  all  of  which  reference 
is  hereby  made),  I  guarantee  that  J.  F.  Haupt,  will 
pay  to  V.  Klein,  on  account  of  the  debt  due  him 
from  Haupt,  the  sum  of  $1,000,  together  with  the 
interest  due  on  the  whole  indebtedness,  as  well  as 
all  expenses  incurred  on  or   before  November  1,  1892. 

(Signed)  ''Peter  Kern." 

• 

Defendant  demurred  to  the  bill,  and  assigned  as 
grounds:  (1)  That  no  demand  for  payment  had  been 
made  of  Haupt  and  complainant  had  not  exhausted 
his  remedy  against  him  on  the  mortgage  or  deed  in 
trust  held  by  complainant;  that  no  action  has  been 
taken  on  the  same,  and  defendant's  undertaking  was 
not  to  pay  any  sum  himself,  but  that  Haupt,  the 
debtor,  would  pay.  (2)  Because  the  guaranty  is  void 
for   uncertainty   in   its   terms   and   provisions. 

The  Chancellor  overruled  the  demurrer,  and  de- 
fendant answered,  and  the  cause  proceeded  to  hear- 
ing  on   the   proof,   when   the  Chancellor  held  that  the 
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defendant  was  liable  upon  the  pajxjr  as  an  absolute 
guaranty  for  $1,000,  and  the  interest  upon  the  en- 
tire debt  secured  by  the  mortgage,  and  all  expense 
incurred  to  Noveml:)er  21,  1892,  and  that  the  instru- 
ment fixed  the  date  of  pajnnent,  as  well  as  the  date 
when  interest  and  cost  should  cease,  at  November 
!21,  1892,  and  referred  the  cause  to  the  Master  to 
repoii;  the  amount  due  under  the  guaranty  as  thus 
construed.  Rej)ort  was  made  and  excepted  to,  and, 
uix)n  exception  being  sustained,  was  referred,  and 
decree  rendered  for  $1,226.50,  from  which  defendant 
prayed  an  api)eal,  and  has  assigned  as  error  the 
action  of  the  Chancellor,  first,  in  overruling  the  de- 
murrer, and,  second,  in  giving  decree  for  the  amount 
of    §1,226.50. 

The  real  points  in  controversy  are  that  the  guar- 
antee fixes  no  date  by  which  payment  was  to  ])e 
made,  the  date  fixed,  Novemter  21,  1892,  being 
merely  intended  as  the  date  at  which  interest  and  ex- 
penses  were  to  cease,  and  not  as  a  limit  for  payment. 

We  think  the  Chancellor's  construction  was  correct, 
and  the  date  fixed  was  the  time  at  which  payment 
w^as  to  be  made,  as  well  as  the  date  up  to  which 
interest  and  exi)enses  were  to  be  computed,  and  the 
guaranty   matured    at    the   date,    November    21,    1892. 

It  is  next  said  that  no  suit  should  have  been 
brought  until  payment  had  been  demanded  of  Haupt, 
and  the  trust  deed  given  by  Haupt  to  complainant 
enforced  and  the  property  exhausted,  and  then  only 
for   a   deficit   not   to   exceed   the   guaranty. 


SEPTEMBER  TERM,  1894.  37 

Klein  i'.  Kern. 

We  think  the  guaranty  was  absolute  for  the 
amount  specified,  and  was  by  the  parties  intended 
to  secure  that  amount  independent  of  the  trust  deed, 
and  as  additional  security  to  complainant,  who  was 
insisting,  as  defendant  in  his  answer  states,  that  the 
property  would  not  sell  for  enough  to  pay  his  debt, 
and  it  does  not  provide  for  a  deficit,  but  an  amount 
independent  of   the   mortgage. 

It  is  well  settled  in  Tennessee  that  when  the 
guaranty  is  absolute  no  demand  or  exhaustion  of 
the  maker  is  required,  nor  is  any  notice  required 
of   the   acceptance   or   default. 

It  does  not  matter  whether  the  guaranty  stipu- 
lates that  the  maker  will  pay,  or  that  the  guarantor 
will  pay,  nor  whether  the  maker  is  solvent  or  not. 
In  either  event  the  undertaking  is  absolute,  and  the 
guarantor  must  pay  the  amount  or  see  that  it  is 
paid.  It  is  not  the  case  of  a  guaranty  of  solvency 
or  coUectibilitj^  which  requires  previous  demand  and 
suit.  Hunter  v.  DicVermn^  10  Hum.,  36;  Taylor 
V.  RoHH^  3  Yer.,  330;  Irvirw  v.  Brmfield^  10  Heis., 
428;  Ymicy  v.  Bi^own  cfe  Appleton,^  3  Sneed,.  89; 
Randolph  on  Commercial  Paper,  Sec.  880;  Brandt 
on  Suretyship  and  Guaranty,  Sec  165;  Daniel  on 
Negotiable   Instruments,    Sec.    1786. 

The  terms  of  the  guaranty  cannot  be  changed  by 
parol  proof  of  what  the  parties  intended,  as  we 
think   its   language   plain   and   unambiguous. 

The  decree  of  the  Chancellor  is   affirmed  with  cost?. 
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Bank  v.    O'Brien. 
[KnoxviUe.       November    1,    1894.) 

Deed.     Wife  not  competent  subscrUHng  mUneJfs  to  husband' h  deed. 

The  wife  is  not  a  competent  subscribing  witness  to  her  husband's 
deed.  ^ 

Code  construed:  J?  2038,  2858,  3813e,  3813/  (T.  &  S.);  U  2850,  2873, 
4563  (M.  &  v.). 

Acts  construed:  Acts  1869-70,  Ch.  19;  Acts  1879,  Ch.  200. 

Case  cited  and  approved:  Beadles  i\  Alexander,  9  Bax.,  607. 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.    M.    McCoNNELL,    Ch. 

White,    Martin   &   Bogle   for   Bank. 

Wheeler   &   McDermott   for   O'Brien. 

Caldwell,  J.  M.  J.  O'Brien  owned  certain  real 
estate  in  the  city  of  Chattanooga,  which  he  and  his 
wife,  Mrs.  Natalie  O'Brien,  jointly  conveyed  in  trust 
for  the  benefit  of  certain  of  his  creditors  named  in 
the  trust  deed.  As  to  M.  J.  O'Brien,  the  convey- 
ance was  attested  by  his  wife  and  their  daughter, 
Miss    Julia     O'Brien,     as     subscribing    witnesses.       In 


SEPTEMBER  TERM,   1894.  39 

Bank  v.  O'Brien. 

due  time,  Mrs.  O'Brien  appeared  before  the  Clerk 
of  the  County  Court,  acknowledged  the  execution  of 
the  instrument  by  herself,  and  was  privily  examined, 
as  required  by  law,  and  she  and  the  daughter  ap- 
peared before  the  same  official,  as  subscribing  wit- 
nesses,  and  proved  the  execution  by  the  husband 
and  father.  Thus  proved  and  certified,  the  convey- 
ance  was   filed   and   registered. 

Thereafter,  the  complainant  in  this  cause,  another 
creditor  of  M.  J,  O'Brien,  filed  this,  bill,  impeach- 
ing the  said  conveyance,  for  the  alleged  reason  that 
Mrs.  O'Brien  was  not  a  competent  subscribing  wit- 
ness, and  seeking  to  subject  the  property  therein  de- 
scribed  to   the   satisfaction   of   complainant's   debt. 

The  Chancellor  granted  the  relief  sought,  and  the 
defendants   appealed   from    his   decree. 

Was  Mrs.  O'Brien  a  competent  witness  to  attest 
the   execution   of    the   deed   by   her   husband? 

The  provision  of  law  to  be  considered  is  in  these 
words:  '*To  authenticate  an  instrument  for  registra- 
tion, its  execution  shall  be  acknowledged  by  the 
maker  or  proved  by  two  subscribing  witnesses  at 
least."'     Code    (1858),    §2038;    (M.    &   V.),    §2850. 

Clearly,  the  persons  contemplated  as  subscribing 
witnesses  are  only  those  who  would  be  competent  to 
testifv  in  a  Court  of  Justice  about  the  matter  in- 
volved. 

Originally  the  statute  required  that,  in  case  of 
probate,  the  subscribing  witnesses  should  be  sworn 
and    examined    in    open   Court,    by    the    Chief   Justice 
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or  presiding  Judge,  touching  the  execution  and 
acknowledgment  of  the  deed.  Acts  of  1715,  Ch. 
38,  Sec.  5  (Scott's  Laws  of  Tennessee,  Vol.  I.,  p. 
26),  and  Acts  of  1807,  Ch.   85,  Sec.   3  (/J.,  p.   1068). 

Later  statutes  authorized  Clerks  of  the  County 
Court,  or  their  duly  appointed  deputies,  to  swear  and 
examine  the  witnesses.  Acts  of  1831,  Ch.  90,  Sees. 
1  and  2;  Acts  of  1835,  Ch.  53,  Sees.  5  and  6 
(Statutes  of  Tennessee,  by  Car.  &  Nich.,  pp.  591-8), 
and  Acts  of  .1838,  Ch.  150,  Sec.  1  (Nicholson's 
Supplement,  236).  Such  is  now  the  law.  Code, 
§2839;  (M.  &  V.),  §2851,  and  subscribing  witnesses 
must  still  be  sworn  and  examined  as  if  in  open  Court. 
Code,    §  2058;    (M.    &   V.),    g  2873. 

At  the  time  of  the  adoption  of  the  Code,  in 
1858,  a  married  woman,  by  reason  of  coverture, 
was  confessedly  incomijetent  to  testify  in  a  Court  of 
Justice,  with  respect  to  any  deed  or  conveyance  made 
by  or  to  her  husband,  and,  as  a  consequence,  she 
was  not  competent  as  a  subscribing  witness  to  such 
instrument   made   by   or   to   him. 

A  standard  author  says:  ''The  object  of  requii'ing 
subscribing  witnesses  is  to  enable  the  other  party  to 
inquire  into  the  circumstances  attending  the  sealing 
and  delivery.  For  this  reason,  they  should  be  per- 
sons competent  to  testify  to  the  facts  in  an  action 
between  the  parties,  or  to  testify  generally.  Hence, 
a  wife,  whether  of  grantor  or  grantee,  is  incom 
petent.''     1    Devlin    on   Deeds,    Sec."  259. 

It  is  contended  for  defendants  that  legislation  since 
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the  Code  of  1858  has  changed  the  rule  then  existing 
as   to  the  competency   of  subscribing  witnesses. 

By  the  Acts  of  1869-70,  Ch.  19,  Sec.  2,  and 
Ch.  78,  Sec.  1  (Code,  T.  &  S.,  §§3813^  and 
3813/*),  the  rule  as  to  the  incompetency  of  witnesses 
by  reason  of  interest  and  coverture,  was  modified; 
and  by  Chapter  200,  of  the  Acts  of  1879,  it  was 
still  further  changed.  The  rule  established  by  the 
latter  statute  is  now  in  force,  and  the  first  section 
thereof,  as  compiled  by  Messrs.  Milliken  &  Vertrees, 
is  as  follows:  *'In  all  civil  actions  in  the  Courts  of 
this  State,  no  person  shall  be  incomj^etent  to  testify 
because  he  or  she  is  a  party  to  or  interested  in 
the  issue  tried,  or  because  of  the  disabilities  of 
coverture;  but  neither  husband  nor  wife  shall  testify 
as  to  any  matter  that  occurred  between  them  by 
virtue  of  or  in  consequence  of  the  marital  relation." 
Code   (M.    &   v.),    §4563. 

This  statute  is  self-limiting  upon  its  face.  By 
its  own  terms,  as  well  as  by  the  titles  of  the 
original  Acts,  it  relates  alone  to  evidence  in  '*  civil 
actions  in  the  Courts,"  and  has  no  reference  to 
subscribing  witnesses  to  either  deeds  or  wills.  The 
probate  of  deeds  or  wills  is  not  in  the  purview  of 
the  law;  it  was  clearly  not  in  the  legislative  mind. 
That  it  does  not  embrace  subscribin":  witnesses  to 
wills,  this  Court  assumed  as  not  debatable,  or  im- 
pliedly held  in  the  case  of  Beadlea  v.  Alex(uuUi\  9 
Bax.,    607. 

In  his  recent  and  excellent  treatise,  Mr.  Pritchard, 
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referriog  to  the  said  Act  of  1879,  makes  the  follow- 
ing statement:  "The  recent  legislation  making  parties 
to  suits  and  persons  interested  in  the  issue  tried 
com}:)etent  witnesses,  does  not  make  legatees  and  other 
persons  who  were  incompetent  before,  competent  as 
subscribing  witnesses;  but  it  does  make  them  com- 
petent to  be  examined  as  other  witnesses,  on  an  issue 
deiriHartt  i^el  non^  to  prove  extrinsic  facts  and  acts 
and  declarations  of  the  deceased;  the  fact  of  their 
being  interested  going  to  their  credit,  and  not  to 
their  comj^tency."  Pritehard  on  Wills  and  Admin- 
istration,   Sec.    210,    p.    236. 

Manifestly,  subscribing  witnesses,  as  such,  whether 
to  wills  or  deeds,  were  not  contemplated  in  that 
Act;  and  the  law,  as  theretofore  existing  with  respect 
to   them,    remains   unchanged. 

Affirm   the   decree. 
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CoLBURN  V,  Railroad. 


{Knodr^iUe,       November    8,    1894.) 


1.  County  Coukt.    Jurisdiction  over  puhlic  bridges. 

County  Court  has  exclusive  and  final  jurisdiction  to  determine 
the  necessity,  utility,  and  propriety  of  building-  a  public  bridg-e, 
and  to  fix  time  and  place  of  its  erection.  The  action  of  the 
County  Court,  in  this  regard,  cannot  be  revised  or  enjoined  by 
the  Chancery  Court.     (Post,  p.  48.) 


2.  Same.     AuthcrUy  to  issue  negotiable  bonds. 

County  Court  has  not  authority;  in  the  absence  of  statute  ex- 
pressly conferring  it,  to  issue  negotiable  bonds  of  the  county 
for  any  purpose  whatever.     [Post,  pp.* 49-53.) 

Cases  cited  and  approved:  111  U.  S.,  400;  15  Wall.,  566. 

Cited  and  disapproved:  State  v.  Anderson  County,  8  Bax.,  249. 

3.  Same.     Contract  for  public  bridge  u7ia\ithorizcd,  when. 

A  contract  between  a  county  and  a  railroad  company,  entered 
into  without  the  assent  required  by  the  Constitution  of  a  three 
fourths  majority  of  the  people  expressed  at  an  election  held, 
pursuant  to  law,  for  ^^hat  purpose,  is  unauthorized  and  void, 
which  provides  that,  in  consideration  of  a  stipulated  sum  to  be 
paid  by  the  county,  the  railroad  company  shall  build  a  com- 
bined railway,  wagon,  and  foot  bridge  over  a  stream  for  its 
OAvn  and  the  public  use,  and  that  the  railroad  company  shall 
forever  keep  the  bridge  in  repair,  and  shall  construct  certain 
lines  of  railway,  and  shall  concede  to  the  county  the  fee  in  cer- 
tain portions  of  the  right  of  way.  and  also  for  the  public  benefit, 
the  use  of  its  track  by  other  companies,  and  special  freight 
rates  for  particular  products.  By  such  a  contract,  the  county 
becomes,  in  violation  of  the  Constitution,  a  stockholder  with 
the  railroad  company,  and  loans  its  credit  to  the  railroad  enter- 
prise.    {Post,  pp.  52^56.) 
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Constitution  construed:  Art.  II..  §  29. 
Act  construed:  Acts  ISS.'j,  Ch.  149. 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
W.    L.    Eakin,    Sp.    J. 

Shepherd   &   Frierson    for   Collnirn. 

T.  D.  Young,  Wm.  H.  DeWitt,  Thomas  & 
Elder   for   Railroad. 

Wilkes,  J.  This  is  an  injunction  bill,  brougrht 
by  two  taxpayers  of  Hamilton  County,  to  enjoin 
the  delivery  to  the  railroad  company  of  certain 
bonds  of  the  county  issued  to  secure  the  building 
of  a  free  wagon  and  foot  bridge  across  the  Ten- 
nessee River  at  Chattanooga,  and  to  have  the  bonds 
declared   void   and   canceled. 

The  defendants,  county  of  Hamilton  and  Chatta- 
nooga Western  Railroad  Company,  demurred  to  the 
bill,  and,  on  hearing.  Special  Chancellor  W.  L. 
Eakin  overruled  the  demurrer,  and  made  the  in- 
junction  perpetual;  but  in  the  exercise  of  his  dis- 
cretion under  the  statute,  granted  an  appeal,  which 
was  taken,  and  the  county  and  railroad,  company 
have   assigned   errors. 
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The   facts,    so   far    as    necessary   to   be    stated,    are 

that,     at    the    July    term,     1893,     of     the    Quarterly 

Court    of     Hamilton    County,    the   defendant    railroad 

company    made   a    proposition    to    the   Court,    looking 

to   joint   action    and    co-operation    in    building   a   com- 

})ined    railway,     wagon,     and    foot    bridge    across    the 

* 
Tennessee   River,    from   Chattanooga  to  the  west   bank 

of    the   river,    at   what   is   known   as   Moccasin   Bend. 

This    proposition    the    Court    rejected,     but,     in    lieu, 

took   action    as   follows: 

The  Court,  by  resolution,  determined  and  re- 
solved (reciting  that  it  was  a  county  purpose,  and 
in  the  discretion,  judgment,  and  opinion  of  the 
Court,  to  the  best  interests  of  the  county  and  the 
public  welfare)  that  it,  for  county  purposes,  would 
build  a  wagon  and  foot  bridge  between  the  points 
mentioned. 

The  resolution  further  recited  that  the  cost  of 
the  bridge  would  exceed  the  amount  which  could  be 
realized  from  special  taxation  during  the  period  cov- 
ered by  its  erection,  and  that,  in  order  to  build 
and  pay  for  the  same,  it  would  be  necessary  for 
the  county  to  issue  $150,000  of  its  bonds,  bearing 
five  (5)  per  cent,  interest,  and  running  twenty  years 
to  maturity,  of  the  denomination  of  $1,000  each, 
and  to   be   sold   at   not   less   than   par. 

The  Court  thereupon  resolved,  in  substance,  that 
if  the  defendant  railroad  company  would,  (1)  in  con- 
nection with  its  road  and  branches,  construct  a  rail- 
road bridge   between   the   termini   mentioned;  (2)  as  a 
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part  of  said  railroad  bridge,  and  above  the  same, 
construct  for  the  county,  and  for  county  purposes,  a 
free  wagon  and  foot  bridge;  ^^3;  make  the  bridge 
abutments  and  approaches  of  size  and  strength,  and 
according  to  plans  approved  by  the  county;  (4)  vest 
in  the  county  the  fee  simple,  unincumbered  title  to 
the  railroad  right  of  way,  one  hundred  feet  in  width, 
for  the  distance  of  one  mile  from  the  north  end  of 
the  bridge;  (5j  begin  the  work  within  six  months, 
and  finish  it  within  three  years,  including  a  main 
line  from  Chattanooga  to  Middle  Creek,  and  a  branch 
from  Middle  Creek  to  the  crest  of  Walden's  Ridge, 
twenty-five  miles  distant  from  Chattanooga;  and  a 
branch  from  the  end  of  the  bridge,  along  the  north 
side  of  the  river,  to  a  connection  with  the  Cincin- 
nati Southern  Railroad;  (6)  guarantee  to  continually 
maintain  the  foundation,  piers,  and  other  substruc- 
tures  of  the  bridge,  so  as  to  keep  the  county's 
wagon  and  footway  thereon  safe,  secure,  and  unim- 
paired; (7)  allow  any  other  railway  to  use  the  bridge 
and  five  miles  of  the  defendant's  railroad  track,  of 
main  line,  and  (8)  would  carry,  and  require  all  other 
roads  using  the  bridge  to  carry,  all  coal  and  coke, 
from  any  point  on  the  line,  within  twenty-five 
miles  of  Chattanooga,  to  any  point  in  the  city,  or 
suburbs,  at  a  freight  rate  of  not  more  than  twenty- 
five  cents  per  ton;  then,  when  all  these  conditions 
shall  be  agreed  to  by  the  railroad  company,  the 
county  would  issue  $150,000  of  its  bonds,  and  place 
the    same    in    the    First    National    Bank    of    the    city 
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within  ninety  days  after  the  proposition  of  the  county 
was  accepted,  to  be  delivered  to  the  railroad  company 
only  when  the  bridge  and  lines  of  railway  are  fully 
completed,  and  the  conditions  of  the  contract  met, 
and  the  bridge  paid  for  by  the  railroad  company, 
and  properly  tested,  and,  when  so  delivered,  to  be 
in  full  payment  and  satisfaction  for  the  construction 
of  the  said  free  wagon  and  foot  bridge  built  for  the 
county,  the  railroad  company  to  have  an  easement 
over  the  strips  of  land,  vested  under  the  agreement 
in  the  county,  so  .long  as  the  contract  provisions 
were  complied  with  by  the  railroad  company,  but  not 
longer. 

It  was  further  resolved,  that  the  contract  instrument 
should  be  registered,  and  its  conditions  and  provisions 
run  with  the  road  and  bridge  and  right  of  way  into 
whatever   hands   they   might   thereafter   pass. 

On  the  same  day  that  this  resolution  was  passed, 
the  railroad  company,  in  open  Court,  accepted  its 
provisions  in  writing,  and  the  Court  thereupon  passed 
a  resolution  authorizing  the  issuance  of  the  bonds, 
and  their  delivery  to  the  bank,  and  the  County 
Judge  and  bridge  committee  were  authorized  and 
directed  to  see  to  the  erection,  on  the  top  of  the 
railroad  bridge,  of  the  wagon  and  foot  bridge  pro- 
vided  for   in   the   resolutions   and   a<n'eement. 

The  demurrer  to  the  bill  proceeds  upon  the  idea, 
among  others  of  less  importance,  first,  that  the  con- 
tract thus  entered  into  constituted  a  giving  or  loan- 
ing of  the  credit  of   the  county  to  the   railroad   with- 
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out  submitting  the  same  to  *  a  vote  of  the  people  of 
the  county,  contrary  to  the  spirit  and  letter  of  the 
Constitution;  second,  that  it  was  an  effort  on  the  part 
of  the  county,  without  such  election  being  held,  to 
become  a  stockholder  with  the  railroad  company'  in 
the  bridge  and  right  of  way;  third,  that  there  was 
no  public  necessity  for  the  bridge;  fourth,  that  there 
was  no  public  road  to  the  bridge,  on  either  side  of 
the  river;  fifth,  that  it  was  beyond  the  power  of 
the  county  to  be  the  joint  owner  in  such  manner 
of   the   bridge. 

For  defendants  it  is  argued  that  such  contract  is 
authorized  by  and  in  conformity  with  the  Constitu- 
tion and  general  laws  of  the  land;  that  the  Chai\- 
cery  Court  has  no  jurisdiction  to  inquire  into  the 
necessity,  utility,  or  propriety  of  building  a  bridge, 
or  its  location,  or  time  of  erection,  or  as  to  the 
levy  of  taxes  to  pay  for  the  same,  because  all  these 
matters  are  exclusively  in  the  discretion  of  the 
County  Court;  that  the  contract  is  not  prohibited  by 
any  statute,  or  the  Constitution,  and  the  acts  relied 
on  to  sustain  the  contract  are  constitutional,  and  the 
contract  is  not  one  giving  or  loaning  the  credit  of  the 
county  to  a  railway,  or  becoming  a  stockholder  therein. 

Whether  the  arrangement  proposed  to  be  entered 
into  by  the  county  is  a  judicious  one,  and  for  the 
best  interest  of  the  county,  is  not  for  this  Court  to 
inquire,  but  the  question  with  us  is  simply  one  of 
authority  to  do  w^hat  the  county  proposes  to  do,  in 
the   way   it   is   attempting   to   do    it. 
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We  think  we  need  not  consider  many  of  the 
{x>ints  raised  and  so  ably  argued  by  opposing  coun- 
sel. We  have  been  greatly  aided  by  the  very  lu- 
cid, able,  and  exhaustive  arguments  made  upon  the 
points  of  law  involved  in  the  cause.  The  Constitu- 
tion of  1870,  as  well  as  that  of  1834,  provides 
that  the  General  Assembly  should  encourage  a  well- 
regulated  system  of  internal  improvements,  in  order 
to  develop  the  resources  of  the  State  and  promote 
the   happiness   and   prosperity   of    its   citizens. 

That  the  Legislature  has  authorized  the  several 
County  Courts  to  build  jails,  courthouses,  and  bridges 
in  certain  events,  and  raise  money  to  pay  for  the 
same,  will  not  he  questioned.  This  necessarily  pre- 
supposes the  power  to  contract  a  debt  for  such  pur- 
ix)ses;  and  it  is  insisted  that  the  right  to  create  a 
debt  carries  with  it,  by  necessary  implication,  the 
right  to  issue  an  evidence  of  that  debt.  This  is, 
to  a  certain  extent,  conceded,  for  the  county  niay, 
without  doubt,  issue  its  warrant  on  the  County  Trus- 
tee to  meet  the  debts  and  demands  against  its 
treasury.  But  it  is  denied  that  this  right  extends 
to  the  issuance  of  bonds  or  commercial  evidences  of 
debt. 

The  case  of  State  v.  Atidersmi  County^  8  Bax., 
249,  is  referred  to  as  holding  ^^that  a  county,  like 
any  other  corporation  having  a  right  to  create  a 
debt,  has  also  the  incidental  right  to  issue  the  com- 
mercial evidence  of  it,  in  such  form  as  may  be 
satisfactory    to    the    parties."      It    is    true    this    lan- 
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guage  is  used  in  the  opinion  in  that  case,  but  as 
a  general  statement  not  really  involved  in  the  decis- 
ion  of    the   (|uestion    Ixjfore   the   Court. 

In  that  case,  the  question  of  the  subscription 
upon  which  the  bonds  issued  had  been  submitted  to 
a  vote  of  the  people,  and  the  real  question  at  is- 
sue was,  whether  the  submission  was  according  to 
the  statutes,  and  the  controversv  was  between  the 
county  and  an  innocent  holder  of  the  bonds  after 
an  acquiescence  of  sixteen  years  in  their  validity  by 
the  county,  and  the  payment  of  interest  upon  them. 
The  effect  of  ratification  by  the  county,  and  an  es- 
topjxjl  against  it,  '  were  the  controlling  features  of 
that   case. 

The  mode  of  payment  for  bridges  is  expressly 
fixed  by  sUitute  (M.  &  V.  Code  1453),  such  pay- 
ment to  be  made  out  of  taxes  annually  assessed  and 
collected  by  the  County  Trustee,  and  kept  separate 
and  subject  to  and  paid  out  on  the  order  of  the 
Court,  and  'the  amount  of  such  tiix  is  limited  by 
§  1452  to  the  same  amount  in  any  year  as  the  State 
tax  for  that  year.  Special  Acts  have  been  and  may 
l)e  passed,  authorizing  counties  to  issue  bonds  to  pay 
for  bridges,  courthouses,  jails,  etc.,  when  these  are 
the  only  objects  to  which  the  bonds  are  to  bo  devoted. 
The  exact  question  of  authority  in  the  county  to 
issue  bonds,  in  the  absence  of  such  a  special  statute, 
came  before  the  Supreme  Court  of  the  United  States 
in  the  case  of  Chuhorne  (vnuty  v.  Brook^  111  U. 
S.     Rep.,     400,     a    case    arising    under     the     general 
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statutes  of  our  State,  and  that  Court  held  *^that 
counties  are  for  the  purpose  of  local  police  and  ad- 
ministration, and  that  they  have  no  power  or  author- 
ity to  make  or  utter  commercial  paper  of  any  kind, 
unless  it  is  expressly  conferred  upon  them  by  law, 
or  clearly  implied  from  some  other  power  expressly 
given,  which  cannot  be  fairly  exercised  without  it." 
It  was  further  held  that,  under  the  Code  of  Ten- 
nessee, contracts  may  be  made  by  counties  for  the 
erection  or  repair  of  public  buildings,  and  the  power 
to  issue  vouchers  for  payment  is  necessarily  implied^ 
but  no  power  is  given,  or  can  be  implied,  to  issue 
bonds,  or  other  commercial  paper  having  the  privi- 
leges and  exemptions  accorded  to  that  class  of  com- 
mercial  securities. 

iVnd,  againj  in  the  case  of  Police  Jury  v.  Britten^ 
15  Wall.,  566,  the  same  Court  says:  '*It  is  one 
thing  for  County  Trustees  to  have  the  power  to  in- 
cur obliorations  for  work  actuallv  done  in  behalf  of 
the  county,  and  to  give  proper  vouchers  therefor, 
and  a  totally  diiferent  thing  to  have  the  power  of 
issuing  unimpeachable  paper  obligations,  which  may 
be  multiplied  to  an  indefinite  extent.  If  it  be  con- 
ceded that  counties  have  an  implied  power  to  issue 
coupon  bonds  payable  at  a  future  day,  which  may 
be  valid  and  binding  obligations  in  the  hands  of  in- 
nocent purchasers,  there  will  be  no  end  to  the  frauds 
that   will   be   perpetrated." 

We  are  clearly  of  opinion  that  this  is  sound 
law,    and    that    the    county    of    Hamilton,     under    tlu^^ 
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ffefu*ral  statutes  of  the  State,  had  no  express  or  im- 
plied authority  to  issue  the  bonds  proposed  to  be 
issued    by   them    in   this   instance. 

But  defendants  claim  that  the  county  had  such  right 
under  the  provisions  of  an  Act  of  the  General  As- 
sembly of  1893,  Chapter  116.  This  Act  is  special, 
and  applies  to  Hamilton  County,  and  was  no  doubt 
passed  to  enable  the  county  to  undertake  some  such 
contract   as   is   involved   in   this   case. 

The  Act  provides,  in  substance,  that  the  County 
Court  of  Hamilton  County  may  join,  and  co-operate 
with  any  individual,  firm,  joint  stock  company,  or  cor- 
poration, in  the  construction  of  a  combined  foot, 
wagon,  and  railroad  l)ridge  or  bridges,  across  any 
navigable  stream  within  the  county,  and  may  appro- 
priate and  contribute,  on  such  terms  a'hd  conditions 
as  they  deem  projier,  not  to  exceed  $150,000,  and 
that,  in  order  to  raise  the  amount,  the  County  Court 
might  issue  the  bonds  of  the  county,  and  provide 
for  their  payment,  as  authorized  by  the  Act,  not  to 
exceed  SI 50, 000,  and  not  to  bear  greater  rate  of 
interest  than  five  per  cent.,  or  run  longer  than  fifty 
years  to  maturity.  The  Act  does  not  require  the 
question  to  be  submitted  to  a  vote  of  the  people  of 
the  county.  It  is  said  this  Act  is  unconstitutional, 
because  it  seeks  to  extend  the  credit  of  the  countv 
of  Hamilton  in  aid  of  the  railroad  company,  without 
the  assent  of  the  citizens  of  the  county  by  a  three 
fourths  vote,  and  because  it  seeks  to  make  the  county 
a   stockholder   in    the    bridge   and   right   of   way   with 
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the  railroad  company.  Both  the  third  and  fourth 
sections  of  this  Act  refer  to  the  action  authorized 
by  it  as  ^^ granting  the  aid  of  the  county.''''  This 
aid  must  consist  in  the  bonds  of  the  county,  which 
is  but  another  name  for  the  credit  of  the  countv, 
for   it   has   no   money   in   its   treasury. 

It  -is  possible  that  this  action  might  be  made  con- 
stitutional by  submitting  it  to  a  vote  of  the  people, 
but  this  is  clearly  not  the  intention  of  the  Act,  and 
the  bill  in  this  cause  charges  that  a  motion  to  sub- 
mit the  action  of  the  Court  to  a  vote  was  made  in 
the  County  Court  and  rejected,  and  no  election  has 
ever   been   held. 

The  language  of  the  Constitution  is:  '^The  credit 
of  no  county,  city,  or  town  shall  be  given  or 
loaned  to  or  in  aid  of  any  person,  company,  asso- 
ciation, or  corporation,  except  upon  an  election  to 
be  first  held  by  the  qualified  voters  of  such  county, 
city,  or  town,  and  the  assent  of  three  fourths  of 
the  votes  cast  ^t  such  election;  nor  shall  such  county, 
city,  or  town  become  stockholders  with  others  in  any 
company,  association,  or  corporation,  except  upon  a 
like   election,    and   the    assent    of    a   like   majority." 

It  is  evident  that  the  letter  and  spirit  of  this 
provision  is  that  the  county  shall  not  be  a  stock- 
holder nor  joint  owner  with  any  company,  associa- 
tion, 'or  corporation  in  any  enterprise  or  improve- 
ment, although  it  may  be  one  in  which  the  county 
mav   l)e   otherwise   authorized   to   enter. 

We   think   it   apparent    that,    under    their   contract. 
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the  county  of  Hamilton  does  loan  its  credit  to  the 
railroad  company  to  enable  it  to  build  this  bridge, 
and  that  it  does  become  a  stockholder  or  joint  owner 
with  the  railroad  company  in  the  ownership  of  the 
brido^e   and   ri^jht   of    way. 

There  is  nothing  to  indicate  that  the  $150,000  of 
bonds  is  the  cost  of  the  superstructure  or  wagon 
way,  as  separate  from  the  substructure  or  railway, 
nor  can  the  former  exist  without  the  latter,  and  the 
right  of  the  county  extends  to  the  foundation  and 
substructure,  at  least  to  the  extent  of  an  easement, 
for   support  and   maintenance. 

It  is  not  simply  the  case  of  the  railroad  com- 
pany building  the  Jbridge,  as  the  agent  of  the  county 
and  for  the  county,  to  be  paid  for  by  the  county 
after  it  is  built,  but  they  are  engaged  in  a  joint 
enterprise,  and  the  aid  of  the  county  is  extended 
to  the  railroad,  to  enable  it  to  consummate  the  en- 
terprise, by  issuing  its  bonds  as  a  basis  of  credit 
for  the  enterprise.  Garlaiid  v.  The  Board,  eic.^ 
6    So.    Rep.,  442  (Ala.). 

Not  only  is  this  so,  but  the  county  does  become 
concerned  in  the  matter  far  beyond  its  mere  interest 
in  the  building  of  the  county  bridge.  This  joint 
agreement  contemplates  not  only  the  building  of  the 
bridge  for  both  railroad  and  county  purposes,  but 
the  building:  of  twenty-fiye  to  fifty  miles  of  r'iilroad 
branches,  in  order  to  reach  coal  and  iron  mines, 
stone  quarries,  timber,  and  the  main  line  of  the 
Cincinnati    Southern    Railroad    Company,    and    one    of 
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the  stipulations  is,  that  the  fee  simple  title  to  the 
land  covered  by  the  railroad  company's  right  of  way 
for  one  mile  north  of  the  bridge  (but  not  the  bridge 
itself)  is  to  vest  in  Hamilton  Countv.  There  is  also 
a  stipulation  that  other  railroads  may  use  the  rail- 
road bridge,  and  that  coal  shall  be  brought  into 
Chattanooga  and  its  suburbs  at  a  special  rate.  All 
of  these  matters  form  a  part  of  the  consideration 
for  this  contract,  and  the  county  becomes,  to  a 
greater  or  less  extent,  interested  in  them  all  with 
the  railroad,  and  it  is  probable  that,  but  for  this 
aid  from  the  qounty,  the  additional  roads  and  other 
improvements  would  not  be  undertaken  by  the  de- 
fendant road;  and  it  further  appears,  from  the  bill, 
that  ample  bridge  facilities  already  exist  at  or  near 
this  same  location,  so  that  the  building  of  a  county 
bridge   is    not  the   primary   object   in   view. 

If  we  are  correct  in  our  construction  of  this 
agreement  between  the  county  and  the  railroad,  that 
it  is  not  merely  a  contract  to  build  a  l)ridge  for 
the  county,  to  be  used  for  county  purposes  and 
belong  to  the  countv,  but  that  it  is  a  lendino^  of 
credit  to  the  railroad,  and  becoming  a  stockholder 
and  joint  owner  with  the  railroad  company  in  the 
proposed  improvements,  then  we  need  not  consider 
the  Act  of  1885,  Chapter  149,  to  which  we  have 
been  referred,  at  all,  for  it  relates  exclusively  to 
the  building  of  county  bridges  in  certain  localities, 
not  in  connection  with  any  railroad  enterprise,  and 
under   its    provisions   will    be    found    no    authority   to 
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loan  credit  to  any  company,  association,  or  corpo- 
ration, or  to  become  jointly  interested  with  such 
companies. 

We  need  not,  therefore,  consider  whether  the  latter 
Act  is  constitutional  or  unconstitutional,  as,  under  our 
construction  of  the  contract  in  this  case,  the  con- 
templated issue  of  bonds  would  not  }ye  authorized  by 
that   Act,    whether   it   be   constitutional    or   not. 

We  are  of  opinion,  that  under  a  projier  construc- 
tion of  this  contract,  or  agreement,  Ijetwcen  the 
county  of  Hamilton  and  the  railroad  company,  the 
issuance  and  delivery  of  the  })onds,  ^as  proiK)Bed,  is 
contrary  to  the  Constitution  in  the  absence  of  any 
submission  of  the  proposition  to  the  {people  of  the 
county,  and  the  decree  of  the  Special  Chancellor  sus- 
taining the  demurrer  was  correct,  and  the  same  is 
affirmed. 

The  county  of  Hamilton  and  the  defendant,  First 
National  Bank  of  Chattanooga,  are  perj^etually  enjoined 
from  delivering  said  bonds  to  the  defendant  railroad 
company,  or  otherwise  negotiating  them,  and  the 
bonds  are  canceled,  and  will  bo  delivered  up  for 
destruction. 

The  county  of  Hamilton  and  the  railroad  company 
will  pay  the  costs  of  this  Court  and  the  Court  below, 
ec|ually. 
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RuoHS  V.    Bank. 

{Knoxvllle.       November    8,    1894.) 

1.  Municipal  Bonds.     Guaranty  of  vaUdity  cnid  (folvericy. 

The  seller  of  negotiable  municipal  bonds  does  not.  in  the  absence 
of  express  contract  to  that  effect,  incur  the  liability  of  a  guar- 
antor of  their  validity  and  solvency  to  the  purchaser.  The 
proof  does  not  show  any  express  contract  of  guaranty  in  this 
case.     {Post,  pp.  61-70.) 

Cases  cited  and  approved:  Bank  v.  Oldham.  6  Lea,  718-738;  Gowen 
V.  Shute,  4  Bax.,  57;  Crockett  v.  Alexander,  5  IJeis.,  106;  Cross 
V.  Sells,  1  Heis.,  83;  Mathews  v.  Thompson,  2  iieis.,  588;  Scruggs 
I).  Gass.  8  Yer.,  175;  Ware  v.  Street,  2  Head,  609;  Walker  v. 
C  ark,  2  Leg.  R.,  42;  92  U.  S.,  147;  115  U.  S.,  384;  124  L\  S.,  545. 

2.  Same.     Seller's  lUibilUy  for  mlsrejyresentation. 

The  seller  does  not  incur  liability  to  the  purchaser  for  misrepre- 
sentation in  the  sale  of  negotiable  municipal  bonds,  that  were, 
unknowTi  to  both  parties,  void  for  want  of  corporate  existence 
of  the  municipality  issuing  them,  where  the  seller  expressed 
an  honest,  though  mistaken,  opinion  in  favor  of  their  validity, 
but  falsely  represented  their  desirability  as  an  investment,  and 
the  purchaser  delayed  unduly  to  rescind  the  contract- of  sale 
after  acquiring  notice  of  the  facts  adversely  affecting  the 
validity  and  value  of  the  bonds.     [PosU  PP-  60-114. ) 

Cases  cited  and  approved:  Knuckolls  v.  Lea,  10  Hum.,  577;  93  U. 
S..  55,  631;  46  Fed.  Kepi,  727;  149  Mass.  (S.  C.,  2  L.  R.  A.,  743). 

3.  Same.     Seller  not  UaXAefor  inutual  rnlstukc  as  Ur validity. 

The  seller  incurs  no  liability  to  the  purchaser  of  negotiable  mu- 
nicipal bonds,  w^here  the  bonds,  supposed  by  both  parties  to  be 
valid  at  date  of  sale,  are  declared  void  in  a  subsequent  suit  for 
their  enforcement,  by  reason  of  the  invalidity  of  the  charter 
of  the  municipality.     {Post,  pp.  7^-76'.) 

4.  Baxks  AND  Banking.     Liability  for  fraud  of  officers. 

An  incorporated  bank  is  not  liable  for  fraudulent  acts  of  its  offi- 
cers performed  in  a  transa<;tion  conducted  for  their  private 
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benefit,  althoug-h  they  may  have  illeg^illy  used  the  funds  and 
credit  of  the  bank  in  effecting-  their  purpose.     {Pout,  pp.  71.  72, ) 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.    M.    McCoNNELL,  Ch. 

Wm.  H.  DeWitt  and  Pritcii.\rd  &  Sizer  for 
Ruohs. 

AVhite  &  Martin,  Daniels  &  Garvin,  Clark 
&   Brown   for   Bank. 

Wilkes,  J.  Complainant,  Ruohs,  boujrht  twenty- 
two  bonds,  purporting  to  have  l>een  issued  by  the 
town  of  Athens,  Tenn.,  in  aid  of  the  Nashville  and 
Tellico  Railroad  Company,  each  for  one  thousand  dol- 
lars, and  paid  for  the  same  §19,H00,  or  at  the  rat« 
of  ninety  cents  on  the  dollar.  He  afterward  brought 
suit  against  the  town  of  Athens  to  recover  the 
amount  then  due  him  on  said  bonds,  when  it  was 
held  that  the  charter  of  the  town  of  Athens  was 
void,  and  its  bonds,  as  a  consequence,  were  invalid 
and  void,  even  in  his  hands  as  a  hoym  fide  bolder 
for  value,  and  relief  w^as  denied  him.  See  the  case 
of   Ruoh^   V.    Ai/tem^    7    Pick.,    20. 

The  present  bill  is  filed  to  hold  the  defendants, 
Third    National    Bank    of    Chattanooga,     W.    E.    Bas- 
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kett,  its  cashier;  W.  H.  Hart,  vice  president,  and 
the  representatives  of  Jno.  A.  Hart,  its  president, 
.liable   for   said   bonds. 

The  grounds  upon  which  it  is  sought  to  hold  the 
defendants  liable  are  guaranty,  ^'express  and  im- 
plied," fraudulent  misrepresentations,  and  mutual 
mistake,  in  the  sale  of  the  bonds  £o  Ruohs,  in 
which  it  is  charged  the  bank,  as  a  corporation,  and 
its  officers,    as   individuals,    participated. 

Much  proof  was  taken,  and,  on  the  hearing,  the 
Chancellor  denied  complainant  any  relief,  and  dis- 
missed his  bill,  from  which  he  .appealed,  and  has 
assigned   errors. 

There  is  no  controversy  but  that  complainant  is 
a  hanrf  fde  purchaser  of  the  bonds,  for  full  value, 
and  without  actual  notice  of  their  invaliditv;  that  he 
paid  the  sum  of  ^19,800  for  them,  and  that  there 
is  a  total  failure  of  consideration  in  the  fact  that 
the  bonds   are   invalid   and   void. 

Complainant"  s  view  of  the  case  is,  that  he  was  a 
patron  of  the  defendant  bank,  kept  a  large  amount 
of  money  on  deposit  in  it,  had  the  utmost  confidence 
m  its  officers,  and  trusted  largely  to  their  represen- 
tations and   statements   in   his   business   matters. 

He  was  approached  by  John  A.  Hart,  the  presi- 
dent, with  an  offer  to  sell  him  the  twentv-two  bonds, 
and,  knowing  nothing  of  them,  he  sought  the  advice 
of  Hart,  and  in(|uired  specially  as  to  the  solvency 
and  validity  of  the  bonds,  and  was  assured  by  Hart 
that  they  were   regular   and   valid,  that   the  officers  of 
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the  bank  had  made  an  investigation  at  Athens  and 
found  the  bonds  were  all  right,  and  they  would  prove 
a  good  investment  and  be  worth  a  premium.  Hart 
represented  that  he  would  be  glad  to  buy  them  him- 
self if  complainant  would  lend  him  the  necessary 
money.  He  further  represented,  that  the  bonds  be- 
longed to  a  Louisville  party,  and  the  bank  was  only 
interested  in  selling  them  for  a  commission.  Similar 
inquiries  were  made  of  the  cashier,  Baskett,  and 
vice  president,  W.  H.  Hart,  and  they  also  assured 
complainant  that  the  bonds  were  good.  Complainant, 
relying  upon  these  representations,  made  no  further 
in(|uiries,  except  to  consult  legal  counsel  whether  the 
bonds   were   re2:ular   on   their   face. 

Complainant  charges  that  the  Harts  and  Baskett 
conspired  together  to  mislead  him;  that  they  had 
already  bou«:ht  the  bonds  for  seventv-two  and  one 
half  cents  on  the  dollar,  and  sold  them  to  complainant 
for  ninety  cents,  and  this  was  done  with  the  inten- 
tion, afterwards  consummated,  to  appropriate  and 
divide   the   profits. 

The  bank  filed  a  demurrer,  and  demurrers  were 
also  incorporated  in  the  answers  of  the  officers  as 
individuals.  The  bill  was  amended  so  as  to  charge, 
more  distinctly,  conspiracy  on  the  part  of  the  bank 
and  its  officers  to  defraud  complainant,  and  that  the 
defendants  acted  for  the  bank  as  well  as  for  them- 
selves, and  that  the  spoils  were  divided  between  the 
bank   and   the   officers. 

A    second    demurrer   was    filed    by   the    bank,    set- 
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ting  uj),  among-  other  grounds,  that  the  act,  as 
charged,  was  ultra  vires  so  far  as  the  bank  was 
concerned.  This  demurrer  was  overruled,  w^ith  lib- 
erty   to   rely   on    the   same   in   answer. 

It  is  insisted,  with  great  earnestness  and  zeal, 
that  the  Chancellor  erred  in  refusing  to  grant  the 
relief  asked  against  each  and  all  of  the  defendants. 
The  grounds  on  which  complainant  bases  his  claim 
to  relief    are,    in   substance: 

F'irfit. — ^That  the  officers  and  bank  guaranteed  the 
validity  and  solvency  of  the  bonds  by  express  stip- 
ulation", and  if  this  cannot  be  maintained,  such 
guaranty    will   l)e   implied   from   the   transaction   itself. 

Second, — ^That  the  officers  of  the  bank  made  false 
and  fraudulent  misrepresentations  in  regard  to  the  bonds 
and  their  validity  and .  solvency,  upon  which  com- 
})lainant  relied,  and  for  which  he  is  entitled  to  hold 
both  the  bank  and  the  officers  liable  to  the  extent 
of  the  bonds,  or  at  least  the  amount  paid  for 
them. 

Third, — If  neither  of  these  contentions  can  be 
maintained,  still  complainant  can  hold  both  the  bank 
and  its  officers  for  the  full  amount  paid  for  the 
bonds,  on  the  ground  of  mutual  mistake  of  the 
parties  in  dealing  with  the  bonds,  which  had  no 
legal  existence,   and  which   proved  to   be  utterly  void. 

It  appears  that  when  the  })onds  were  issued  by 
the  town  of  Athens,  they  went  into  the  hands  of 
R.  L.  Bright,  j)resident  of  the  railroad  company,  and 
were    by  him    hypothecated — one   half    with   the   First 
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>»'ational    Rank    of    Athens,    and    the    other    half    with 
the    Bank    of    Favetteville,    Tennesbee. 

About  the  first  of  Noveml)er,  1n.>>,  while  Bright 
was  in  New  York,  he  sold  the  lH)nds  to  a  party 
to  him  then  unknown,  hut  represented  by  Defendant 
Baskett.  lie  had  j)reviously  Ijeen  negotiating  for  a 
sale  of  the  bonds  with  Jno.  A.  Hart  and  Baskett. 
He  states  that  he  did  not  know  the  bank  at  all  in 
the  transaction;  that  the  negotiations  were  made 
with  Jno.  A.  'Hart  and  Baskett,  and,  if  the  bank 
had  anV  connection  with  it,  he  did  not  know  it. 
He  further  states,  however,  that  when  he  returned, 
a  memorandum  was  presented  to  him,  showing  how 
the  proceeds  had  l>een  applied,  and  that  ^354.75  of 
the  proceeds  had  been  applied  as  a  credit  on  a  note 
he  owed  the  bank  individually_,  and  that  this  amount, 
together  with  the  amounts  paid  the  Athens  and  Fay- 
etteville  banks,  and  a  commission  to  Baskett  of 
$159.50  (or  one  per  cent.),  consume<l  the  proceeds 
of    the    sale — $15,950. 

He  cannot  account  for  this  $354.75  transaction, 
except  by  saying  that  Hart  and  Baskett,  having  pos- 
session of  the  money,  and  being  officers  of  the  bank, 
had  it  credited  upon  his  note  to  the  bank,  and  he 
accounted   for   the    same   to    the    railroad    compan3\ 

He  states,  in  a  second  deposition,  that  he  knew 
the  bank  only  as  a  collecting  agent,  and  did  not 
know  it  had  any  interest  in  the  purchase,  but  suj)- 
IK)sed  he  was  selling  to  Baskett  and  Hart,  and  pos- 
sibly  other  parties  than  the   bank,   otherwise  he  would 
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probablj^  not  have  sent  the  bonds  to  the  bank  for 
collection.  Instructions  were  given  to  the  Athens 
bank  to  turn  its  bonds  over  to  Baskett,  and  the 
Fayetteville  bank's  bonds  were  sent  to  the  defendant 
bank  for  collection  from  Baskett  and  associates,  if  any. 

Baskett' s  testimony  is  that  he  bought  the  bonds 
for  Jno-  A.  Hart,  and  the  bank  was  not-  intereste<^l 
in  the  purchase  in  any  way  or  to  any  extent,  and 
had  nothing  to  do  with  the  sale  to  the  complainant, 
and   received   none   of    the   profits   of    the   sale. 

It  appears  that  Fisher,  the  cashier  of  the  Athens 
bank,  on  November  9  went  to  Chattanooga  to  get 
his  money  for  the  bonds  held  by  his  bank  as  col- 
lateral, and  was  told  bv  Baskett  that  the  bonds  had 
been  sold,  but  that  the  party  buying  could  not  com- 
plete his  financial  arrangements  for  a  week;  that  the 
bank  was  then  quite  close,  otherwise  it  would  loan 
the  purchaser  the  money  to  take  up  the  bonds;  and, 
thereupon,  on  Fisher's  suggestion  that  his  bank  did 
not  need  the  money,  but  wanted  to  close  the  trans- 
action, and  would  take  a  six  months'  certificate  of 
deposit,  without  interest,  on  the  Chattanooga  bank 
for  the  amount  due  it,  Baskett  agreed  to  give,  and 
did  deliver  to  Fisher,  the  bank's  certificate  of  de- 
l)osit  for   the   amount   due   him. 

The  bonds,  as  a  matter  of  fact,  were  not  at  that 
date  sold  to  complainant,  and  not  until  November  26. 
In  the  meantime,  on  November  21,  1888,  the  follow- 
ing letter  was  sent  to  complainant  by  John  A.  Hart, 
to- wit: 
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''Chattanooga,  Tenn.,  Nov.  21,  18S8. 
"This  morning  I  received  i)erniission  to  sell  the 
bonds  I  offered  vou  at  ninetv  cents  net.  If  I  had 
the  money,  I  would  prefer  biiving  them  myself.  If 
vou  would  loan  me  the  monev  one  vear,  at  seven 
per  cent.,  and  take  them  as  collateral,  I  would  like 
to  do  so,  but  if  not,  and  you  still  wish  them,  please 
call  at  the  bank  and  I  will  let  you  have  them,  or, 
if  you  prefer,  I  will  bring  them  over  to  your  house. 
I  must  have  a  final  answer  Fridav  mornino:  at  10 
o'clock.       Please   answer. 

''Yours   verv   trulv, 

"John   A.   Hart." 

Complainant  states  that  the  negotiations  were  made 
with  him  for  sale  of  the  }x)nds  mostlv  at  the  Imnk- 
ing  house,  and  were  conducte<l  sometimes  between 
complainant  and  John  A.  Hart,  and  at  other  times 
between  complainant  and  Baskett,  and  again  between 
complainant,  Baskett,  and  John  A.  Hart,  and  once 
or  twice,  pending  the  negotiations,  W.  H.  Hart 
talked  with  complainant  al)Out  the  bonds  and  the 
pending  sale.  The  trade  was  finally  consummated  in 
the   president's   room    in   the   bank. 

It  also  appears  that  W.  H.  Hart,  at  the  instance 
of  John  A.  Hart,  went  to  Athens  to  investigate  the 
bonds,  and  interviewed  Ivins,  the  mayor,  for  in- 
formation. His  version  is,  that  Ivins  told  him  some 
citizens  had  talked  a]>out  enjoining  the  bonds,  but 
that  all  difficulty  had  been  removed,  and  W.  H. 
Hart    reported    this    to    John    A.     Hart   and   Baskett. 


SEPTEMBER  TERM,  1894.  65 

Ruohs  V.  Bank;. 

Ivins  savs  he  stated  to  Hart  that  there  was  much 
feeling  in  the  community  about  the  bonds,  and  much 
talk   of   contesting   their   validity. 

A  few  days  thereafter  John  A.  Hart  wrote  to 
Ivins  in  regard  to  the  bonds,  who,  instead  of  reply- 
ing, wired  John  A.  Hart  that  he  would  come  to 
Chattanooga  and  meet  him  at  the  Read  Hous^. 
They  met,  and  Ivins  says  he  put  John  A.  Hart 
specially  on  his  guard,  that  the  bonds  would  be 
contested,  and  that  he  had  reliable  legal  advice  that 
they  could  be  successfully  resisted,  and  steps  were 
about  to   be   taken   to   that   end. 

Complainant  had  not  bought  the  bonds  at  that 
date,  and  of  this  interview  and  conversation  he  had 
no  information  until  after  this  bill  was  filed.  It 
also  appears  that,  after  the  bonds  had  been  bought 
by  complainant,  John  A.  Hart,  upon  one  occasion, 
in  a  saloon,  over  a  glass  of  beer,  stated  that  he 
would  go  on  record  as  the  only  man  that  had  ever 
beaten  Joe  Ruohs,  but  refused  to  explain  what  he 
referred   to. 

Complainant  states,  generally  and  repeatedly,  that 
John  A.  Hart  and  Baskett  both  represented  to  him 
that  they  had  investigated,  and  the  bonds  were 
valid;  that  Hart  called  at  his  residence,  and  pressed 
him  to  buy;  said  the  bonds  were  worth  par,  rep- 
resented that  he  was  selling  for  a  Louisville  party, 
oraUy  guaranteed  the  validity  and  solvency  of  the 
bonds,  and  withheld  from  him  the  information  he 
had   received  from   Ivins.      He   is  emphatic   that  Hart 
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and  Baskett  purported  to  be  acting  for  the  bank, 
which  was  to  receive  a  small  commission  only  for 
its  services.  Complainant  has  no  other  than  his  own 
testimony  to  sustain  this  insistence  of  an  oral  guar- 
anty, and  we  are  constrained  to  believe,  from  the 
entire  record,  that  this  contention  is  not  maintained, 
even  upon  complainant's  own  theory  and  version  of 
the  transaction.  It  is  not  at  all  probable  that  com- 
plainant, if  he  had  desired  a  guaranty,  would  have 
been  content  with  an  oral  one  in  a  matter  of  this 
magnitude,  and  to  run  for  twenty  years,  but  he 
would  have  demanded  a  written  one.  It  is  not  at 
all  reasonable,  that  if  the  officers  were  negotiating  for 
the  bank,  as  complainant  states,  they  would  have  been 
willing  to  guarantee  the  bonds  individually.  It  is  not 
at  all  reasonable,  if  they  were  professing  to  act  for 
Louisville  parties,  merely  for  a  small  commission, 
that  they  would  have  been  willing  to  give  their 
personal  indorsement  to  effect  the  trade;  and  if  they 
contemplated  perpetrating  a  fraud,  as  complainant 
charges,  they  •  would  not  have  })een  willing  to  make 
a  guaranty  that  they,  in  a  very  short  time,  would 
probably  be  called  on  to  make  good.  This  is  look- 
ing  at   the   matter   from    complainant's   standpoint. 

From  defendant's  point  of  view,  it  appears  that 
John  A.  Hart  is  dead,  and  we  cannot  have  his 
testimony.  W.  H.  Hart,  Baskett,  and  D.  E.  Reese 
all  deny  emphatically  that  such  guaranty  was  made, 
though  complainant  states  that  the  guaranty  was 
made   or   repeated   in   their   presence. 
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If  there  had  been  such  guaranty,  complainant, 
when  the  validity  of  the  bonds  was  first  questioned, 
would,  most  likely,  at  once  haVe  tendered  them  back, 
and  enforced  his  guaranty.  The  result  is,  complain- 
ant must  fail,  both  as  to  the  bank  and  the  indi- 
vidual defendants,  so  far  as  he  relies  upon  an  ex- 
j/ress  guaraidy^  in  the  absence  of  proof  of  such 
eu'prej^   guaranty. 

The  question  next  arises,  what  is  the  liability  of 
the  seller  or  assignor  of  such  bonds,  and  is  there  any 
implied   warranty   or   guaranty? 

The  case  is  very  similar  to  that  of  Otk  v.  Culhym^ 
92  U.  S.,  p.  147.  That  case  was  this:  The  city  of 
Topeka,  Kansas,  under  two  Acts  of  the  Legislature, 
issued  $100,000  of  municipal  bonds.  They  became  the 
property  of  the  First  National  Bank  of  Topeka.  The 
bank  sold  $18,000  of  them  to  the  plaintiff  in  error. 
The  interest  was  defaulted  and  suit  was  brought.  It 
was  held  that  the  bonds  were  void  because  the  Leg- 
islature had  no  power  to  pass  the  enabling  Acts. 
Thereupon  the  vendee  sued  the  receiver  of  the  vendor 
bank  to  recover  the  amount  paid  for  the  void  bonds. 
Held,  that  the  holder  of  the  void  bonds  could  not 
recover.  The  Supreme  Court  says:  ''Such  securities 
throng  the  channels  of  commerce,  w^hich  they  are 
made  to  seek,  and  where  they  find  their  market. 
They  pass  from  hand  to  hand,  like  bank  notes.  The 
seller  is  liable  ex  delicto  for  bad  faith,  and  ex  con- 
tractu  there  is  an  implied  warranty  on  his  part  that 
they   belong   to   him,   and   that   they  are  not  forgeries. 
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W/u*re  there  is  no  express  st'ipalutwn^  there  is  no  lla- 
hility  beyond  this.  If  the  buyer  desires  special  pro- 
tection, he  must  take  a  guaranty.  He  can  dictate 
its  terms,  and  refuse  to  buy  unless  it  be  given.  If 
not  taken,  he  cannot  occupy  the  vantage  ground  upon 
which  it  wQuld  have  placed  him.  It  would  be  un- 
reasonably harsh  to  hold  all  those  through  whose 
hands  such  instruments  may  have  passed  liable  ac- 
cording to  the  principles  which  the  plaintiff  in  error 
insists  shall  be  applied  in  this  case."  See  also 
Bank  V.  Burgen  County^  115  U.  S.,  384;  Etna 
Life  Insurance  Co.  v.  Mlddleport^  124  U.  S.,  545; 
Jones  on  Corporate  Bonds  and    Mortgages,   Sec.    220. 

The  doctrine  of  Otis  v.  Cidlom  is  recognized,  and 
the  case  approved,  in  First  National  Bank  v.  Old- 
ham,    6    Lea,    718-728. 

The  same  doctrine  is  recognized  and  applied  by 
this  Court  where  a  note  was  given  for  worthless 
** Mississippi  cotton  money."  Gowen  v.  Shute,  4 
Bax.,    57. 

And,  again,  contracts  based  upon  illegally  issued 
Bank  of  Tennessee  money  were  upheld  by  this 
Court.       Crockett   v.    Alexander,    5    Ileis.,    106. 

So,  transactions  had  with  Confederate  money,  after 
it  was  worthless,  were  sustained.  Cross  v.  Sells,  1 
Heis.,    83;    MatheiiM   v.    Thompson,    2    Heis.,    588. 

So,  payment  in  worthless  bank  bills  was  held 
binding,  and  operated  as  a  satisfaction  of  the  debt. 
Scruggs  v.  Gam,  8  Yer.,  175.  In  this  case, 
Judge     Catron,     in     delivering     the     opinion     of     the 
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Court,  says:  <*To  adopt  a  different  rule  would 
end  in  much  litigation  and  confusion.  Scruggs 
could  recover  from  Gass;  the  latter,  of  course, 
could  have  his  remedy  against  the  person  from 
whom  he  received  the  paper,  and,  by  this  means, 
it  would  be  traced  back  by  suits  to  the  holder 
at  the  period  when  the  bank  refused  specie  pay- 
ment; *  *  *  a  rule  which,  if  adopted, 
would  threaten  endless  strife  and  litigation."  Thus 
resting  the  case  upon  the  same  reason  given  by  the 
United  States  Supreme  Court  in  Oth^  v.  CuJlom,  in 
92  U.  S.,  hereinbefore  cited.  To  the  same  effect 
is   the   case   of    Ware   v.    Street^    2   Head,    609. 

So,  where  a  party  assigned  a  note  for  land  (void 
on  its  face  for  usurj'^)  without  recourse,  held,  in  the 
absence  of  fraud  and  deceit,  that  there  was  no  im- 
plied warranty  or  right  to  recover  upon  the  orig- 
inal consideration.       Wall'er  v.    ClwTc^   2  Leg.  R.,  42. 

A  different  rule  prevails  in  many  cases,  in  regard 
to  such  securities  as  these,  from  the  rule  governing 
the  transfer  of  private  bills  and  notes,  and  the  dis- 
tinction and  reason  for  it  is  clearly  pointed  out  in 
Tiedeman  on  Commercial  Paper,  Sec.  244,  pages 
404,    405. 

We  are  of  opinion  complainant  cannot  hold  the 
defendants  liable  on  the  idea  of  an  iiapHed  varranty 
or  giMiranty  of  the  validity  or  solvency  of  the  bonds. 

Can  the  defendants  be  held  liable  on  the  grounds 
of  fraudulent  misrepresentations  or  mutual  mistake? 
It   is  proper   to   keep   in   view   in   this    case    that    the 
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cause  of  the  loss  was  the  invalidity  of  the  bonds, 
because  the  town  of  Athens  had  no  corporate  exist- 
ence,   and    hence   no    power   to   issue   the   bonds. 

We  are  thorouffhlv  satisfied  in  this  case  that  mis- 
representations  and  false  statements  were  made  to 
the  complainant  in  the  course  of  these  negotiations 
by  John  A.  Hart;  that  false  impressions  as  to  the 
desirability  of  the  bonds  and  their  value  were  made 
by  said  John  A.  Hart;  and  that  the  conduct  of 
Baskett  and  W.  H.  Hart,  es[)ecially  the  former,  was 
calculated  to,  and  did,  mislead  the  complainant  in 
deciding   upon   the   desirability   of   the   bonds. 

The  complainant  was  induced  to  believe  that  the 
bonds  were  the  property  of  a  party  in  Louisville, 
and  that  Hart  and  Baskett  were  simply  trying  to 
place  them,  and  had  no  interest  in  them  except  a 
siiuill  commission,  when,  at  the  very  •  time,  Hart, 
through  Baskett,  had  already  bargained  for  the  bonds 
at  seventy-two  and  one  half  cents,  and,  without  pay- 
ing for  them  himself,  was  negotiating  to  sell  them 
at  ninety  cents  to  complainant,  with  a  view  of  ap- 
propriating the  profits  to  the  use  of  himself,  Baskett, 
and  W.  H.  Hart,  which  he  afterward  did,  and 
Baskett  and  W.  H.  Hart  connived  at,  and  aided,  so 
far  as  oi)portunity  offered,  in  carrying  this  scheme 
into   effect. 

In  doing  so,  Jno.  A.  Hart,  principally,  and  Bas- 
kett and  W.  H.  Hart,  in  a  subordinate  manner, 
made  representations  as  to  the  desirability  of  the 
])on(ls,    and  their  value,   which  were  not  warranted  by 
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the  facts.  To  some  extent  they  concealed  from 
complainant  certain  facts  concerning  the  status  of  the 
bonds  at  Athens,  and  concealed  from  him  the  fact 
that  there  was  a  considerable  feeling  of  opposition 
to  them,  and  a  disposition  to  contest  and  avoid 
them;  but  we  are  satisfied  the  parties  did  not  know 
the  bonds  were  invalid  for  the  reasons  and  upon 
the  grounds  afterward  held  by  the  Court,  and  did 
not  fraudulently  misrepresent  to  complainant  facts 
connected  with  their  validity  which  were  only  devel- 
oped by  the  subsequent  suit,  and  made  vital  by  the 
determination   of    this   Court. 

There  can  be  no  doubt  but  that  the  two  Harts 
and  Baskett  co-operated  in  the  transactions  which  re- 
sulted in  the  sale  of  the  bonds,  and  were,  to  some 
extent,  if  not  equally,  concerned  in  the  representa- 
tions made.  We  are  satisfied  that  the  bank,  as  a 
bank,  was  not  a  party  to  the  transaction  or  the 
misrepresentations,  but  it  is  apparent  that  the  Harts 
and  Basjkett  were  using  the  credit  and  funds  of  the 
bank,  and  their  connection  with  it,  to  further  their 
individual  scheme  to  effect  the  sale,  and  divide  the 
profits  among  themselves,  which  they  did,  the  bank 
receiving   no   part   of    it,    not   even   the   commissions. 

The  certificate  of  deposit  given  to  Fisher,  the 
cashier  of  the  bank  at  Athens,  was  wholly  unwar- 
ranted, and  did  not  represent  an  actual  deposit  of 
money  in  bank,  and  was  not  a  real  bank  transaction, 
but  a  simulated  one,  in  order  to  obtain  credit,  and 
carry   the   bonds   for   Jno.    A.    Hart   until   the  iudivid- 
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uals  could  unload  them.  The  cashing  of  the  checks 
banded  over  by  complainant  when  he  paid  for  the 
bonds,  was,  in  effect,  the  same  kind  of  a  transac- 
tion, and  all  the  details  are  .  such  as  these  individu- 
als had  the  opportunity  to  execute  by  virtue  of  their 
official  connection  with  the  bank,  and  which  they 
did  all  the  while  for  themselv^es,  and/  not  for  the 
bank.  Complainant  says  he  was  dealing  with  the 
bank,  and  doubtless  he  so  believed;  but  the  facts 
did  not  sustain  this  contention,  and  his  belief  can- 
not  change   the   facts   as   they   exist. 

We  see  no  tenable  ground  on  which  complainant 
can   hold   the   bank   in   any   event   or   f6r   any   reason. 

Very  serious  obstacles  arise  in  the  way  of  com- 
plainant in  holding  the  officers  liable  as  individuals. 
The  fii'st  is  complainant's  persistent  statement  that 
he  dealt  with  the  bank,  and  not  with  the  individ- 
uals, and  that  the  bank  is  liable  to  him  because  the 
individuals  acted  for  the  hank.  Another  is  the  fact 
that,  after  ascertaining  the  trouble  with  th^  bonds, 
he  saw  proper  to  hold  on  to  them  and  attempt  to 
enforce  them  against  the  maker  for  their  full  face 
value,  instead  of  returning  them  to  the  defendants 
and   seeking   to   hold   them    liable   for   the   price  paid. 

Tiedeman,  in  his  work  on  sales,  lays  down  the 
rule  of  law  in  such  cases  as  follows:  ^*It  is  also 
necessary  that  the  defrauded  party  should  do  nothing, 
after  the  discovery  of  the  fraud,  which  would  in  any 
way  admit  the  existence  and  validity  of  the  contract. 
Such    an   admission,    if   clear,    will    operate    as    a    bar 
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to  his  right  of  rescission  for  fraud;  for  example,  it 
would  be  fatal  to  his  right  to  rescind  where  he  has 
mingled  the  property  with  his  own,  or  offered  it 
for  sale,  or  in  any  other  way  exercised  any  rights 
of  ownership  over  the  goods."  Tiedeman  on  Sales, 
Sec.    163. 

Here,  however,  is  a  case  in  eqidty  where  prompt- 
ness and  diligence  are  far  more  essential  and  material. 
Donaldson  v.  Famcell^  93  U.  S.,  631;  Chryiaes  v. 
Sanders^  93  U.  'S.,  55;  Johnston  v.  Sta/t\d<ird  M. 
Co,,  148  U.  S.,  366;  KnuoJcolh  v.  Lea,  10  Hum., 
577. 

Mr.  Pomeroy  states  the  rule  as  follows:  ^^All 
these  considerations  as  to.  the  nature  of  misrepre- 
sentations require  great  punctuality  and  promptness 
of  action  by  the  deceived  party  upon  his  discovery 
of  the  fraud.  The  person  who  has  been  misled  is 
required,  as  soon  as  he  learns  the  truth,  with  all 
reasonable  diligence,  to  disaffirm  the  contract,  or 
abandon  the  transaction,  and  give  the  other  party 
an  opportunity  of  rescinding  it  and  of  restoring 
both  of  them  to  their  original  position.  He  is  not 
allowed  to  go  on  and  derive  all  possible  benefits 
from  the  transaction,  and  then  claim  to  be  relieved 
from  his  own  obligations  by  a  rescission  or  a  refusal 
to  perform  on  his  own  part.  If,  after  discovering 
the  untruth  of  the  representations,  he  conducts  him- 
self, with  reference  to  the  transaction,  as  though  it 
were  still  subsisting  and  binding,  he  thereby  waives 
all    benefit    of,    and    relief     from,    the    misrepresenta- 
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,  tions.""  2  Pomeroy's  Eq.  Jur.,  Sec.  897  (2d  Ed.); 
Dewing  v.  Darling^  149  Mass.  (S.  C,  2  L.  R.  A., 
743);  Cook  on  S.  and  S.,  Sec.  762  and  notes  (3d 
Ed.);    Mt^yer  v.    Rkhanh,    46   Fed.    Rep.,    727. 

Another  difficulty  is  that  the  invalidity  of  the  bonds 
being  the  cause  of  the  loss,  and  that  not  having 
been  ascertained  and  determined  when  the  representa- 
tions were  made,  or  even  at  that  time  susj)ected,  so 
far  as  this  record  discloses,  the  parties  could  not 
have  intended  to  guard  against  and  cover  this  de- 
fect by  their  representations.  At  that  time  it  can- 
not be  held  tliat  the  parties  knew  the  bonds  to  be 
illegal  and  invalid,  and  falsely  represented  to  the  con- 
trary. Nor  can  their  rcjpresentations,  as  made  in 
this  record,  be  held  to  go  to  the  extent  that  the 
bonds  were  valid,  but  only  that,  so  far  as  known 
or  Ijelieved,  they  were  valid  and  authorized.  To 
hold  that  the  parties  meant  that  the  bonds  could 
not  be  invalidated  for  any  reason,  would  be,  in 
effect,  to  hold  them  as  guarantors  of  the  bonds, 
and,  as  before  stated,  we  cannot  so  hold  under  this 
record.  Mere  statements  in  regard  to  the  validity 
of  the  bonds  involved  not  questions  of  fact,  but  of 
legal  opinion,  and  the  statements,  if  made,  cannot 
be  considered  as  anything  more  than  expressions  of 
opinion,  inasmuch  as  the  fact  of  validity  was  not 
then   ascertained   and   determined. 

Much  of  this  reasoning  applies  to  the  contention 
made,  that  the  complainant  is  entitled  to  recover 
because   of    mutual    mistake    between   the   parties.       A 
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mutual  mistake  as  to  an  existing  fact  is  unques- 
tionably ground  for  relief  and  rescission — as,  for  in- 
stance, if  a  horse  should  be  the  subject  matter  of 
sale,  and  should  be  dead  when  the  sale  was  made, 
and  neither  party  knew  of  that  fact.  But  if  we 
are  to  hold  that  there  is  a  mutual  mistake  about 
the  solvency  or  validity  of  securities  such  as  these, 
which  are  daily  sold  in  the  market,  and  pass  from 
hand  tp  hand  by  delivery,  it  would  unsettle  many 
transactions  to  hold  that  relief  could  be  granted,  as 
each  successive  vendee  could  sue  his  vendor  through- 
out the  whole  life  of  the  security,  merely  because 
it  was,  after  a  long  lapse  of  time,  discovered  that 
the  original  issuance  of  the  bonds  was  irregular  or 
unwarranted,  and  the  evils  so  forcibly  portrayed  by 
Judge  Catron  would  result.  Unquestionably,  if  the 
invalidity  of  these  bonds  had  already  been  deter- 
mined when  this  sale  was  made,  and  t-he  fact  had 
been  fixed,  and  the  parties  dealt  in  ignorance  of  that 
fact  OM  an  exiHtirig  condition  of  affairs^  there  would 
be  room  for  the  application  of  this  principle.  Beach's 
Mod.  Equity,  49;  Pomeroy's  Equity,  Sees.  839,  854. 
This  principle  might,  with  the  same  consistency, 
have  been  invoked  in  the  case  of  OtiM  v.  CuUom^ 
or  any  of  the  other  cases  cited,  as  in  this  case, 
and  could  as  well  be  invoked  in  any  case  in  which 
a  bond  has  been  or  may  be  held  void.  After  all, 
the  question  involved  is  not  one  of  fact,  and  any 
mistake  between  these  parties  was  not  a  mistake  of 
fact,    but   of    legal   opinion. 
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If  this  doctrine  could  apply  at  all,  it  would  prob- 
ably only  be  between  the  maker  and  the  first  ven- 
dee of  such  securities,  on  the  ground  that  the  maker 
had  received  pay  for  bonds,  but  had  parted  with 
nothing  in  return,  but  could  not  apply  between  two 
successive  purchasers,  each  of  whom  had  paid  for 
the   bonds,    though,    it   may   be,    in    different   amounts. 

We  think  there  is  no  reversible  error  in  the  rul- 
ings of  the  Chancellor  upon  evidence,  and  do  not 
deem   it   important   to   pass,    in   detail,    upon   them. 

The  conclusion  is,  that  there  is  no  error  in  the 
decree  of  the  Chancellor,  and  it  is  affirmed,  with 
costs. 


PETITION    TO    REHEAR. 

Wilkes,  J.  A  |:)etition  to  rehear  in  this  case 
urges  that  at  least  the  estate  of  John  A.  Hart 
should  be  held  liable,  not  onl^'^  for  the  misrepre- 
sentations made  by  him  to  complainant,  but  also 
because  he  suppremed  the  ccynvermtion  between  him- 
self and  Ivins  in  regard  to  the  bonds  at  the  Head 
House. 

A  practical  difficulty  is  encountered,  at  the  very 
threshold  of  this  contention,  in  the  fact  that  there 
is  no  evidence  that  any  false  representations  were 
made  to  complainant  by  John  A.  Hart,  or  any  facts 
w^ere  withheld  from  him  by  John  A.  Hart.  This 
arises  out  of  the  fact  that  complainant's  testimony 
is   the   only   testimony   on   this    point,    and   it   was   by 
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the  Court  excluded  so  far  as  it  affected  the  estate 
of   John   A.    Hart. 

The  testimony  of  Ivins  as  to  what  occurred  be- 
tween hmiself  and  John  A.  Hart  at  the  Read  House 
is  contradictory  to  other  statements  made  by  him  to 
W.  H.  Hart,  and  indefinite  in  its  character,  and 
somewhat   contradictory   in   itself. 

It  does  not  appear  that  he  told  Hart  the  bonds 
were  invalid  for  any  particular  reason,  certainly  not 
for  the  reason  for  which  they  were  declared  invalid 
afterward,  but  simply  that  they  would  be  contested 
and   probably   successfully   resisted. 

The  real  ground  of  their  invalidity  was  not  then 
divulged,  or  even  known,  so  far  as  this  record 
shows,  and  Ivins'  statement,  at  best,  was  only  an 
opinion  as  to  the  probable  result  of  a  future  contest. 

It  is  by  no  means  clear  when  this  conversation 
took  place.  Presumably,  it  was  before  the  bonds 
were  bought  by  John  A.  Hart,  and  this  view  is 
sustained  by  the  testimony  of  W.  H.  Hart  and  of 
Ivins.  It  is  not  probable  that,  after  that  transaction 
had  been  made,  John  A.  Hart  would  have  interested 
himself  in  any  further  investigations  of  the  bonds.  It 
is  evident  that  the  communications  actually  made  by 
Ivins,  whatever  tliey  were  as  a  matter  of  fact^  did 
not  deter  Hart  from  buying  the  bonds,  and  from 
this  fact,  as  well  as  Ivins'  statement  made  but  a 
few  days  before  to  W.  H.  Hart  that  the  bonds 
were  valid,  we  are  constrained  to  believe  that  Ivins 
did   not   communicate    any   existing    fact    to    John   A. 
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Hart  calculated  to  alarm  him  about  the  validity  of 
the   bonds. 

Both  W.  H.  Hart  and  Baskett  prove  emphatically 
that,  when  John  A.  Hart  bought  the  bonds,  neither 
he  nor  they,  nor  anyone  else,  so  far  as  they  could 
ascertain,  had  any  suspicion  or  question  of  their 
validity. 

The  fact  that  John  A.  Hart  bought  the  bonds 
at  seventy-two  and  one  half  cents,  and  sold  them  to 
complainant  for  ninety  cents,  is  a  fact  developed  in 
the  record,  but  this  is  not  urged  as  a  ground  of 
relief. 

We  see  no  reason  to  modifj"^  the  opinion  hereto- 
fore expressed,   and  the  petition  to  rehear  is  dismissed. 
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*  State   v.    O'Brien. 

[Knoxville.       November  10,  1894.) 

1.  Embezzlement.     Statute  includes  employe  of  pyreigii  corporation. 

The  statute  declaring"  *'any  officer,  agent,  or  clerk  of  any  incor- 
porated company  "  guilty  of  a  felony  *'  who  embezzles  or  fraud- 
ulently converts  to  his  own  use  any  money  or  property ''  of  his 
employer  received  by  virtue  of  his  employment,  embraces  the 
employe  of  a  foreign  corporation.     {Post,  pp.  8I-80,) 

Code  construed :  §  5475  (M.  &  V.);  ?  4708  (T.  &  S.). 

Cases  cited  and  disting-uished  :  22  N.  Y.',  245  ;  55  Ga.,  236. 

2.  Same.     Defetise. 

An  employe  of  a  foreign  corporation  cannot  defend  a  charge  of 
embezzlement  on  the  ground  that  the  corporation  had  not  com- 
plied with  the  conditions  of  the  statutes  so  as  to  have  the  right 
to  acquire,  hold,  collect,  or  pay  out  money  in  the  State.  {Post, 
pp.  8i-85.) 

Act  construed:  Acts  1891,  Ch.  122. 

.    3.  Estoppel.    Applied  in  criminal  cases. 

The  rule  of  estoppel  may  be  applied  in  criminal  as  well  as  in 
civil  cases.     {Post,  pp.  82-85.) 

Case  cited  :  24,  Kan.,  1. 


FROM    HAMILTON. 


Appeal    from    Circuit    Court    of    Hamilton    County. 
John  A.    Moon,    J. 

W.    J..  Clift,  Clift  &   Cantrell,  and  C.  March- 
banks  for   O'Brien. 


•  Reported  in  26  L.  R.  A.,  page  252.— Reporter. 
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Attorney -general   Pickle   for   State. 

W.  D.  Beaed,  J.  The  defendant  was  indicted 
for  embezzlement.  He  was  the  Supreme  Treasurer 
of  the  Supreme  Council  of  the  Catholic  Knights  of 
America,  a  corporation,  organized  under  the  laws  of 
Kentucky,  but  doing  business  in  Tennessee.  It  is 
charged  in  the  indictment,  that,  while  acting  in  this 
official  capacity,  he  collected  in  Hamilton  County,  in 
this  State,  the  sum  of  $75,000  for  his  principal,  and 
that  he  had  *' unlawfully,  fraudulently,  and  feloniously, 
and  with  the  intent  to  defraud  and  deprive  the  true 
owners  thereof,"  appropriated  and  converted  this  sum 
to   his   own   use. 

After  a  number  of  continuances,  the  defendant  pre- 
sented a  plea  to  this  indictment,  which  is  styled  by 
him,  and  has  the  form  of,  a  plea  in  abatement.  In 
this  plea  the  defendant  says  the  indictment  ought  not 
to  be  maintained  because  the  Supreme  Council  of  the 
Catholic  Knights  of  America  was  a  foreign  corpora- 
tion, and  that  it  had  not,  at  any  time,  filed  in  the 
office  of  Secretary  of  the  State  of  Tennessee  a  copy 
of  its  charter,  and  caused  an  abstract  of  the  same 
to  be  recorded  in  the  office  of  the  Register  of  Ham- 
ilton County,  as  required  by  the  Act  of  the  Legis- 
lature passed  March  21,  1891,  and  approved  March 
26,  1891,  and  that,  having  failed  of  compliance 
with  the  requirements  of  that  Act,  it  was  wrong- 
fully carrying  on  business  in  this  State,  and  could 
neither  acquire,  hold,  collect,  nor  pay  out  moneys  in 
this   State,  and,  therefore,  the   defendant   could   not  be 
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liable   for   embezzling    or    appropriating    the    funds   of 
this   corporation. 

The  Attorney -general  moved  the  Court  to  strike 
out  this  plea,  because,  among  other  reasons,  it  pre- 
sented no  meritorious  defense  to  the  indictment.  This 
motion  was  overruled  by  the  trial  Judge,  and,  the 
State  declining  to  take  issue  on  the  plea,  it  was  sus- 
tained,   and   the   defendant   was   discharged. 

From    this    judgment    the   State    has   appealed,    and 
has  assigned   for  error  this  action  of   the  Court  below. 
The    indictment    in    this    case    rests   on    §  5475    of 
the  Code   (M.    &   V.)   of    Tennessee.       It    is    unneces- 
sary for  us  to  analyze  this  section.       It  is  enough  to 
say  that   its   terms   are   broad    enough    to  include   the 
employes   of    a   foreign   corporation,   and   the   facts  al- 
leged  in  the  indictment,    being  proved,    would  warrant 
a  conviction,    unless   it  be  that  this  plea  in  bar  offers 
a    Bufl5cient    defense.      The    question,     then,    presented 
here  is.    Is   it   a   good   plea?      We    have   no   hesitation 
in  saying  it  is  not.       Conceding  that  this  corporation, 
organized,    as    is    averred    in   the    indictment,    for   be- 
nevolent   purposes,    is    within    the    Act   of    1891    (and 
this    we    do    not    now    determine),    yet,    if    it    should 
turn  out    in    proof    that    the   defendant,    while   acting 
as    agent    and    employe    of    it,    received    money    paid 
to  him    for    his    principal    in    the   course   of    his   em- 
ployment,   and    then    feloniously   and    fraudulently   ap- 
propriated  it   to   his   own   use,    when    indicted   for   the 
offense,    he    cannot    be    permitted    to    defend    himself 
from    the    criminal    consequence    of    such    wrongdoing 
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upon  the  ground  that  his  principal  was  carrying  on 
its  business  in  this  State  in  violation  of  the  terms 
of  that  Act.  Upon  the  plainest  principles,  having 
assumed  to  receive  this  money  for  his  non-resident 
principal,  he  is  concluded,  l)oth  civilly  and  criminally, 
by  this  assumption.  Whatever  others  might  say 
about  the  right  of  this  foreign  corporation  to  come 
into  this  State  to  carry  on  its  business  and  acquire 
property  interests  without  having  first  complied  with 
the  requirements  of  the  Act  of  1891,  at  any  rate 
the  defendant's  mouth  is  closed  when,  as  agent,  he 
receives  the  money  of  and  for  this  cor[>oration,  and 
feloniously  appropriates  it  to  his  own  use.  The 
wrongful  act  of  the  principal  cannot  l)e  invoked  as 
a  protection  against  the  still  more  wrongful  act  -of 
the  guilty  agent.  To  him,  under  such  circumstances, 
the  rule  of  estoppel  applies.  On  this  subject,  the  case 
of  State  V.  Spalding^  24:'  Kansas,  1,  is  very  instructive. 
In  that  case  Spalding  was  city  clerk,  and  the 
monev  which  he  was  charti^ed  with  embezzlino:  came 
from  license  fees  collected  by  him.  Under  the  or- 
dinances of  the  city,  the  license  fee  was  payable  to 
the  city  treasurer,  who  issued  a  receipt  therefor, 
upon  the  production  of  which  the  sole  duty  of  the 
city  clerk  was  to  make  out  and  attest  the  license, 
which  was  then  signed  by  the  mayor.  The  duty 
of  this  clerk  was  purely  clerical,  and  he  had  noth- 
ing to  do  with  the  money.  The  fact  was,  however, 
he  collected  from  numerous  licensees  the  money  due 
on    the    delivery    of    their    licenses.       Having   fraudu- 
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lently   appropriated   these   moneys,    and   being    indicted 
for   embezzlement,    he   undertook   to   defend    upon    the 
ground  that,  as   his   receipt   of   these   moneys  was   un- 
authorized   and    outside    the    line    of    his    duty,     they 
were  not  the  moneys  of   the   city,    but   of   the  various 
licensees,    and   that,    therefore,   the   indictment  for  em- 
bezzlement of  the  city's  funds  could  not  be  maintained. 
To     this     contention,     however,     the     State     replied: 
**A   man   may   not   say,    'I   have   the   right  to  receive 
money,'     and    receive    it,     and    then,    when   challenged 
for    its    receipt    or    embezzlement,    avoid    liability    by 
saying,     'I    had    no    right    to    receive    it.'       He    has 
voluntarily   assumed   a   position    the    responsibilities   of 
which   he   cannot   avoid.      The  defendant  may  not  say 
he    holds    this    money    simply    for    the    licensees,     be- 
cause   he    himself    has    issued    the    licenses,    w^hich   he 
might    rightfully    issue    only   w^hen    the    city   had    re- 
ceived  the   money;     that    by   issuing    he    conclusively, 
so  far  as  he  was  concerned,   aflSrmed   that   the   money 
he    had    received    and   was    holding   was*    city   money. 
The    law    of     esteppel    binds    him,     whether    it    binds 
anyone     else     or     not,     and    is    equally    potent    in    a 
criminal    as   well   as   a   civil   action." 

The  Courts  adopted  this  view,  and  said,  through 
Judge  Brewer  delivering  the  opinion:  ''We  hold  that 
when  one  assumes  to  act  as  agent  for  another,  he 
may  not,  when  challenged  for  these  acts,  deny  his 
agency;  that  he  is  estopped,  not  merely  as  against  his 
assumed  principal,  but  also  as  against  the  State;  that 
one  who  is  agent  enough  to  receive  money  is  agent 
enough  to   be*  punished   for   embezzling  it. " 
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Mr.  Wharton,  in  his  work  on  Criminal  Law 
(9th  Ed.),  Vol.  2,  Sec.  1328,  recognizes  this  rule  of 
estoppel  in  its  spirit,  if  not  in  form.  He  says,  upon 
the  authority  of  cited  cases,  ^'it  is  no  defense  that 
the  principals  have  no  right,  as  against  third  parties, 
to  the  money  which  the  servant  em})ezzles,  or  that 
their  title  was  wrongful.  If  he  fraudulently  take  it 
on  their  account,  and  then  embezzle  it,  the  offense 
is  complete.  Nor  is  it  any  defense  that  the  money 
embezzled  was  the  proceeds  of  the  sale  of  liquor 
kept   in   violation   of   law." 

Bishop,  in  his  work  on  Criminal  Law  (3d  Ed.),  Sec. 
367,  distinctly  suggests  the  rule  of  estoppel  as  one 
proper  for  adoption  in  criminal  jurisprudence.  He 
says:  **In  reason,  whenever  a  man  claims  to  be  a 
servant  while  getting  into  his  possession,  by  force 
of  his  claims,  the  property  to  be  embezzled,  he  should 
be  held  to  be  such  on  his  trial  for  the  embezzle- 
ment. Why  should  not  the  rule  of  estoppel,  known 
throughout  th6  entire  civil  department  of  our  juris- 
prudence,   apply   in   the    criminal  ? ' ' 

Without  further  discussion,  we  are  content  to 
adopt  this  rule  of  estoppel,  so  long  recognized  in 
the  civil  courts,  as  a  proper  one  for  enforcement  in 
the  criminal  courts  of  this  State,  believing,  as  we 
do,  that  it  rests  on  sound  reason,  and  is  supported 
by  the  weight  of    authority   of    eminent  respectability. 

It  is  proper  to  add  that  an  examination  of  the 
two  cases  relied  on  by  the  defendant  discloses  noth- 
ing   in    conflict    with    the    conclusion    reached    by   us. 
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Neither  of  them  involves  the  question  of  estoppel. 
In  neither  was  it  raised,  nor  could  it  have  been. 
Both  involve  the  construction  of  local  statutes,  and 
nothing  more.  In  the  first  of  these  cases  (Coates 
V.  J\^oj)l^,  22  N.  Y.,  245)  ,the  Court  simply  held 
that  the  statute  under  which  the  defendant  was  in- 
dieted  was  passed  for  the  prevention  of  the  embez- 
zlement of  the  funds  of  private  persons  and  corpo- 
rations, andy  therefore,  would  not  sustain  an  indict- 
ment for  the  embezzlement,  by  an  employe,  of  the 
funds  of  a  public  corporation.  In  the  other  of 
these  cases  (that  of  Cart/  v.  /State,  55  Ga.,  236) 
the  cashier  of  a  branch  office,  located  at  Atlanta,  of 
a  foreign  corporation  —  the  Freedman's  Saving  and 
Trust  Company — was  indicted  for  embezzling  funds 
of  this  corporation  committed  to  his  charge,  and  the 
Court  held  that  the  indictment  could  not  be  main- 
tained, because  the  statute  on  which  it  rested  was 
framed  for  the  protection  of  banks  chartered  by  the 
State,  and  that  it  did  not  include  a  foreign  corpo- 
ration exercising  the  franchise  of  banking  in  Georgia 
without   the   authority   of    the   laws   of    that   State. 

As  we  have  already  said  that  §  5475  of  the  Code 
is  brojid  enough  in  its  terms  to  include  an  act  of 
embezzlement  by  an  agent  of  a  foreign  corporation, 
it  is  apparent  that  these  cases  do  not  militate 
against  either  the  premise  or  the  conclusion  of  this 
opinion. 

The  case  is  reversed,  and  remanded  for  further 
proceedings. 
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Crane  v.    State. 
{Ivno;cville.      November    12,    1894.) 

1.  SuPKKME  Court.     Oeneral  objection  to  evidence. 

A  g'eneral  objection  to  evidence  will  not  be  noticed  by  the  Su- 
preme Court.     {Posty  pp.  89,  90.) 

I 

Cases  cited  and  approved:  Railroad  d.  Fleming,  14  Lea,  129;  Bax- 
ter v.  State,  15  Lea,  657;  Iron  Co.  v.  Dobson,  15  Lea,  409;  Drug- 
g-ist  Cases,  85  Tenn.,  449;  Powers  v.  McKenzie,  90  Tenn.,  167; 
Railway  Co.  v.  Beeler,  90  Tenn.,  548;  Graham  v.  McReynolds, 
90  Tenn.,  674;  Miller  u  State,  12  Lea,  223. 

2.  Same.     Refusal  of  jvrnt  application  for  continuance. 

It  is  not  reversible  error  for  the  Court  to  refuse  the  defendant  | 

in  a  felony  case  a  continuance  at  the  first  term,  over  his  gen-  • 
eral  affidavit  averring  absence  of  several  witnesses  whose  tes- 
timony he  desired,  when  he  does  not  deny  his  guilt  or  indicate 
any  defense  to  the  charge,  either  in  his  affidavit  or  upon  the 
trial.     (Post,  pp.  90,  91.) 

3.  Bigamy.     Proof  of  first  marriage. 

In  prosecutions  for  bigamy  proof  of  the  fact  of  the  first  marriage 
in  another  State,  and  of  the  validity  and  regularity  of  such, 
marriage  under  the  laws  of  that  State,  is  sufficiently  ma4e,  in 
the  absence  of  explanatory  or  countervailing  evidence  on  the 
part  of  defendant,  by  the  oral  testimony  of  bystanders  prov- 
ing the  performance  of  a  marriage  ceremony  between  defend- 
ant and  the  woman  named  as  his  first  wife,  and  by  proof  of 
subsequent  cohabitation  of  the  parties,  and  of  defendant's 
admission  of  the  fact  of  such  marriage.     (Post,  pp.  ^,  93.) 

Code  cited:  J  5651  (M.  &  V.);  J  4841  (T.  &  S.). 

Case  cited  and  approved:  52  Mo.,  84. 

Cited  and  distinguished:  Bashaw  r.  State,  1  Yer.,  177. 

4.  Same.     Ackium^Udgment  of  marriage. 

Any  admission  by  defendant  of  the  fact  of  marriage,  by  words 
or  conduct,  in  the  presence  of  one  or  more  persons,  is  sufficient. 
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under  that  provision  of  the  statute  making  ^^the  testimony  of 
any  bystander  who  witnessed  the  ceremony  and  the  public  ac- 
knowledgment of  the  party  charged  "  competent  evidence  of 
both  marriages  in  prosecutions  for  bigamy.     (Post,  pp.  93 ,  94.) 

Code  construed:  J  5651  (M.  &  V.);  {  4841  (T.  &  S.). 

Case  cited  and  approved:  Finney  v.  State,  3  Head,  546. 

5.  *8am£.    Defendant's  kiunvledge  that  first  wife  was  alive.    Cluirge. 

It  is  not  error  for  the  Court  to  charge,  in  a  bigamy  case,  that  de- 
fendant is  guilty  if  he  either  knew,  or  had  good  reason  to  be- 
lieve, that  his  first  wife  was  alive  at  the  date  of  his  second 
marriage.     (Post^  pp.  95-97.). 


FROM    KNOX. 


Appeal  from  Criminal  Court  of  Knox  County. 
T.    A.    R.    Nelson,    J. 

J.  H.  Welcker,  H.  H.  Ingersoll,  and  J.  F.  J. 
Lewis  for  Crane. 

Attorney-general   Pickle   for   State. 

Wilkes,  J.  The  defendant,  Crane,  was  indicted 
for  bigamy,  convicted,  and  sentenced  to  three  years 
imprisonment  in  the  State  i:)enitentiary,  and  has 
appealed   to   this   Court. 

Defendant  was  married,  July  3,  1894,  to  an  esti- 
mable lady  in  the  city  of  Knoxville,  Tenn.,  by  a 
regularly  ordained  minister  of  the  gospel,  and  under 
a  legal  license.  This  fact  is  proven  by  the  minister 
who   performed   the  ceremony,  and  by  a  certified  copy 
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of  the  license,  and  the  return  indorsed  upon  it,  and 
is   not   denied   or   questioned   in   any   way. 

The  State's  contention  is,  that  at  the  time  of  this 
marriage  defendant  ah*eady  had  a  wife  living  in  Alex- 
andria, Virginia,  to  whom  he  was  married  about  eight 
years  ago,  and  who  is  still  living.  It  is  contended, 
in  his  defense,  that  there  is  no  sufficient  proof  of 
the   first   marrriage. 

Mrs.  Mary  Crane  testifies  that  she  is  a  sister  of 
James  Peverill,  the  father  of  the  first  wife,  and  also 
connected  by  marriage  with  the  defendant;  that  the 
defendant  came  to  her  home  in  Alexandria,  Virginia, 
about  eight  years  ago  upon  a  visit,  and  remained 
some  six  months  or  more;  that  her  niece,  Addie  C. 
Peverill,  a  girl  sixteen  years  of  age,  was  visiting  at 
her  home  at  the  same  time,  and  the  two  became 
intimate.  Defendant  afterward  came  to  Knoxville. 
A  few  months  thereafter,  the  witness  wrote  to  defend- 
ant to  come  back  to  Alexandria  and  marrv  the  o:irl, 
to  which  he  replied  that  he  did  not  have  the  money. 
Whereupon,  witness  sent  him  the  money,  and  he 
went  back  to  Virginia  and  married  the  young  lady, 
in  the  witness'  house,  and  in  her  presence,  and  lived 
with  her  a  few  days  at  witness'  home  after  they 
were  married,  occupying  the  same  room  as  husband 
and   wife. 

About  five  or  six  days  after  the  marriage  a  child 
was  born  to  the  wife.  Witness  states  negatively 
that  defendant  never  made  any  claim  that  the  child 
was    not    his.       He    left    immediatelv   thereafter,    and 
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came  to  Knoxville,  where  he  has  been  ever  since. 
The  M'itness  further  states  that  the  reason  she  desired 
defendant  to  marry  the  girl  was  that  he  had  seduced 
her  sometime  before  the  marriage  while  at  her  home. 
She  also  testified  that  the  wife,  Addie,  was  alive 
July  3,  1894,  when  witness  left  Alexandria,  and  had, 
ever  since  her  marriage,  lived  with  her  father  in 
Alexandria. 

The  father  of  Addie  testifies  that  he  was  present 
and  Avitnessed  the  marriage  of  defendant  and  his 
daughter  at  his  sister's  house;  that  defendant  lived 
with  her  only  five  or  six  days,  and  that  she  has 
been  since  living  with  him;  that  defendant  left  and 
came  to  Knoxville,  and  that  he  and  his  dauijhter 
were  all  the  time  aware  that  defendant  was  living 
in  Knoxville.  He  also  states  that  defendant  confessed 
to  him  since  he  came  to  Knoxville,  recently,  and 
since  the  second  marriage,  that  he  knew  he  had  a 
living  wife  when  he  married  the  second  time.  He 
also  testified  that  his  daughter  was  alive  when  he 
left  Alexandria  July  3,  1894,  and  had  never  been 
divorced   from   defendant. 

The  testimony  of  both  these  witnesses  was  objected 
to  in  the  Court  below,  but  the  ground  of  objection 
does  not  appear  in  the  record.  It  has  been  re- 
peatedly held  that  in  criminal,  as  well  as  civil,  cases 
a  general  objection  in  the  Court  below,  without  as- 
signing any  reason  therefor,  will  not  be  noticed  in 
this  Court.  Hail-road  v.  FUmxing^  14  Lea,  129; 
BaHei^    V.     The    StaU^     15    Lea,     657;     lv<m     Co,    v. 
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IJobsofi,  15  Lea,  409;  Dmi^gUt  Ccues^  1  Pickle,  449; 
Pmcey'H  v.  McKenzie^  6  Pickle,  167;  Rallvmy  Co,  v. 
Beeler^  6  Pickle,  548;  Graham  v.  McReynoldfi^  6 
Pickle,  674;  Miller  v.  The  State,  12  Lea,  223. 
The  reason  is,  that  the  opposite  party  may  be 
given  the  opportunity  to  act  advisedly,  and  not  be 
entrapped  into  error  after  it  is  too  late  to  remedy 
the  matter  by  introducing  other  evidence,  which  might 
be  done   if    specific   objection   was   made. 

Defendant  was  indicted  October  11,  1894,  and 
gave  lx)nd  for  his  appearance  from  day  to  day,  and, 
on  Octol)er  16,  1894,  made  an  application  for  a 
continuance,  supported  by  affidavit.  The  application 
was  denied,  and  the  defendant  was  put  on  his  trial 
at   once,    and    convicted. 

He  moved  for  a  new  trial,  but  the  grounds  of 
motion  are  not  stated,  and  it  is  not  supported  by  any 
affidavit.      It   was   overruled,    and   defendant   appealed. 

It  is  insisted  that  the  trial  was  unduly  hastened, 
and  that  a  continuance  should  have  been  granted. 
Looking  to  the  defendant's  affidavit  for  a  contin- 
uance, it  appears  that  he  gives  the  names  of  several 
witnesses  w^hose  testimony  he  desires,  and  could  ob- 
tain if  a  continuance  should  be  allowed;  but  he 
gives  no  intimation  of  what  he  expected  to  prove 
by  them,  which,  however,  might  have  been  waived 
on  the  first  application.  But  he  nowhere  states 
that  he  is  innocent  of  the  charge;  does  not  deny 
either  marriage,  or  state  that  he  believed  his  first 
wife   to    be    dead    when    he    entered    into   the   second 
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marriage;  in  short,  no  fact  is  stated  tending  to 
show,  either  directly  or  indirectly,  his  innocence,  or 
'  that  he  had  any  defense  whatever.  It  was  not  error 
in  the  Court  to  refuse  a  continuance  under  these  cir- 
cumstances,    even   on   a   first   application. 

It  is  insisted  that  the  first  marriage  is  not  suflSi- 
ciently  proven.  The  contention  is,  that  marriage,  in 
cases  of  prosecution  for  bigamy,  cannot  be  proven 
by  bystanders  who  witnessed  the  ceremony,  unless 
such  bystanders  also  prove  the  ,  official  charactej'^  of 
the  person  voho  performed  the  ceremony^  and  that  the 
marriage  was  legal  under  the  law  of  the  place  whence 
it  was  celebrated^  and  according  to  the  requirements 
of  that  law,  and  neither  can  it  be  proven  by  any 
private  confession  of  the  defendant,  even  though  proof 
of  cohabitation  should  also  be  made  out,  which  it 
is  insisted  is  not  done  in  this  case.  While  there  is 
a  very  great  conflict  of  authority  in  the  decisions  of 
different  Courts,  as  to  what  evidence  is  competent 
and  sufficient  proof  of  marriage  in  the  absence  of 
statutory  regulation,  yet  all  the  Courts  are  agreed 
upon   certain   facts   as   sufficient. 

Mr.  Bishop  says:  *'The  common  course  of  proof 
is  to  present  the  record  evidence,  and  with  it  evi- 
dence to  identify  the  parties,  and  these  are  pa^ima 
facie  sufficient.  The  testimony  of  persons  present  at 
the  marriage  is  good  evidence  without  the  record, 
though  the  absence  of  the  record  may,  under  some 
circumstances,  create  suspicion."  Bishop  on  Statutory 
Crimes,    Sec.    610. 
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In  the  case  of  2111  e^n  v.  Tht'  United  Staten^  103 
U.  S.,  304  (26  L.  Ed.,  481),  the  Supreme  Court 
of  the  United  States  held,  that  on  an  indictment  for 
bigamy  the  first  marriage  may  be  proven  by  the  ad- 
missions of  the  defendant,  and  it  is  for  the  jury  to 
say  whether  what  he  said  was  an  admission  that  he 
was  actually  and  legally  married,  according  to  the 
laws  of '  the  country  where  the  marriage  was  solem- 
nized. See '3  Rice  on  Evidence,  Sees.  513,  514,  515; 
1    Roscoe   Crim.    E\:.    (8   Am.    Ed.),    454. 

In  Taylor  v.  TJie  State,  52  Mo.,  84,  the  Court 
said:  ''In  some  States  it  has  been  held  when,  in  a 
criminal  case,  it  was  found  necessary  to  prove  a 
marriage  in  order  to  convict  a  defendant  of  crime 
with  which  he  is  charged,  that  all  the  essentials  to 
a  valid  marriage  must  be  strictly  proved,  as  well  as 
the  law  of  the  State  or  countrv  where  the  marriagre 
was  celebrated,  and  also  that  the  admissions  of  the 
defendant's  cohabitation  and  reputation  were  not  suf- 
ficient evidence  of  such  marriage.  But  experience 
has  proven  that  such  a  rule  in  the  United  States 
amounts,  in  a  large  number  of  cases,  to  a  denial  of 
justice.  Our  people  are  migratory  in  their  habits, 
and  very  many  of  our  foreign-born  citizens  were 
married  in  countries  where  they  were  born.  To 
prove  a  marriage  which  was  celebrated  in  Bavaria, 
or  even  Canada,  within  the  rule  adopted  in  some 
cases,  is  oftentimes  an  impossible  task.  Doubtless 
on  account  of  this  diflSculty,  the  rule  has  Ijeen 
modified,    and   the   better   doctrine   now  is   that  cohab- 
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itation,  reputation,  and  admissions  are  suflacient  evi- 
dence of  a  legal  marriage  to  submit  to  a  jury. 
See  the  case  reported  in  2  Hawly's  Am.  Crim.  Rep., 
17."   ^ 

Bishop,  in  his  work  on  ^'Marriage,  Divorce,  and 
Separation,"  Vol.  I.,  Sec.  1119,  says:  *'We  have, 
congregated  in  the  United  States,  immense  masses  of 
refugees  from  poverty  and  oppression  in  the  Old 
World,  not  to  speak  of  our  States  being  foreign  to 
one  another  as  to  this  class  of  law,  and  if,  when- 
ever a  foreign  marriage  is  to  be  proved,  the  for- 
eign law  must  be  shown  as  a  -separate  fact,  there 
can  be  no  end  to  the  useless  trouble  which  Courts 
and  litigants  will  have  in  these  cases,  or  the  fail- 
ures  of    justice   therefrom." 

This  author's  conclusion  is  that,  whenever  two 
apparently   marriageable   persons   enter   into   a  contract 

'  or   go    through    a    form   of    solemnization   which   pur- 

ports to  be  a  marriage,  and  nothing  is  presented  to 
throw  discredit  on  the  proceedings,  the  foreign  law 
will  be  presumed  prima  facie,  to  make  the  marriage 
legal. 

We   have   a   statutory   regulation   of   the   matter. 
The   Code    (M.    &   V.),    §5651,    provides:     *an   all 

\  trials    under    the    preceding   sections,    a   certified   copy 

of  the  marriage  license,  and  return  of  the  person 
authorized  to  solemnize  the  rites  of  matrimony,  shall 
be  suflScient  proof  of  either  the  fii'st  or  second  mar- 
riage, and,  in  the  absence  of  such  certified  copy,  the 
testimony   of  ^any   bystander   who   witnessed    the    mar- 
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riage  cerDmony,  and  the  public  acknowledgment  of 
the  party  charged,  shall  be  comi)etent  evidence  as  to 
both   of   said   marria<res. " 

Criticism  is  directed  to  the  term  ^  *  public .  acknowl- 
edgment of  the  party  charged,"  and  it  is  insisted 
that  this  means  some  acknowledgment  before  a  Court 
or  other  public  tribunal.  We  do  not  so  construe 
the  law,  but  any  acknowledgment  of  the  fact  of 
marriage,  by  confession  or  conduct,  in  the  presence 
of  one  or  more  individuals,  would  answer  the  re- 
quirement of  the  statute.  It  need  not  be  in  the 
shaj^e  of  a  public  avowal,  made  in  the  Courts,  or 
in  the  market  place,  or  from  a  house  top,  but  can 
be  made  as  well  by  acts  and  conduct  recognizing 
the  marriage,  as  by  oral  statements  to  third  persons. 
See   Finney   v.    Tht'    State^    3    Head,    546. 

It  is  said*  the  proof  is  not  sufficient  to  show  that 
defendant  knew  his  first  wife  was  alive  when  he 
married  the  second  time.  It  appears  that  he  left 
his  first  wife  wdthin  five  or  six  davs  after  the  mar- 
riage,  and  came  to  Knoxville,  while  she  remained  in 
Alexandria,  where  he  married  her,  and  at  her  father's 
home.  It  is  not  shown  by  his  affidavit  for  continuance 
that  he  was  ignorant  of  the  fact  that  she  was  still 
alive,  nor  does  such  fact  appear  upon  the  motion 
for  a  new  trial.  The  defendant  introduced  no  proof 
whatever,  but  the  father  of  the  first  wife  states  that 
defendant  told  him  recently,  before  the  trial,  that 
he  knew  his  first  wife  was  alive  when  he  married 
the    second    time,    and    this    is    nowhere    contradicted. 
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It  is  not  necessary  that  direct  proof  of  hunvledge 
should  be  made.  This,  in  many  cases,  would  be  im- 
practicable, but  it  may  be  shown  by  facts  and  cir- 
cumstances, and  certainly  by  the  defendant's  own 
confessions. 

The  CJourt  did  not,  therefore,  err  in  charging 
that  defendant  was  guilty,  if  he  knew  that  his 
former  wife  was  living,  or  had  good  reuHon  to  heli&ve 
she  wa^  alive  when  Jve  iruide  the  second  mwnn<ige. 
See  Code  (M.  &  V.)  §  5660.  There  is  nothing  in 
the  holdings  in  this  case  in  conflict  with  the  case  of 
Bashmo  v.  Tfve  State,  1  Yerg.,  177.  In  that  case 
there  was  a  sharp  contest  over  the  question  whether 
the  first  marriage  was  a  common  lav)  tnannage  or  a 
statutory  marriage,  and  whether  the  former  was  a 
valid  and  legal  marriage  under  the  laws  of  Tennessee. 
It  was  made  to  ap[)ear,  by  proof,  in  that  case,  that 
Benjamin  Bashaw  and  Sally  Cole  apj^eared  in  the 
County  of  Davidson,  before  Isaac  Walton,  a  Justice 
of  the  Peace  of  Sumner  County,  and  mutually  agreed 
to  take,  and  did  take,  each  other  for  husband  and 
wife,  and  Isaac  Walton  pronounced  them  to  be  hus- 
band and  wife.  It  aflSrmatively  appeared  that  Walton 
had  no  license  to  marry  the  parties,  and  that  he  was 
a  Justice  of  the  Peace  of  Sumner  County,  and  not 
of  Davidson  County,  when  he  performed  the  ceremony. 
The  Court  held,  upon  this  proof,  that  the  mar- 
riage was  a  common  law  marriage,  and  was  not  valid, 
and  would  not  support  a  conviction  for  bigamy.  In 
commenting    upon    the    Act    of    1820,    which    is    sub- 
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stantially  the  Bame  as  the  present  statutes  (M.  &  V. 
Code,  §§5650,  5651),  the  Court  said:  'at  is  not 
intended  here  to  convey  the  idea  that  the  bystander 
shall  prove  that  he  saw  the  marriage  license  in  the 
actual  possession  of  the  Justice  of  the  Peace,  or  that 
he  read  it,  and  the  indorsement  ujx)n  it,  with  the  sig- 
nature of  the  Justice  of  the  Peace,  and  that  the  license 
and  certificate  were  genuine  and  authentic  papers, 
but  he  must  give  such  testimony  respecting  these  par- 
ticulars, together  with  the  performance  of  the  cere- 
mony, as  will  enable  the  jury  to  be  satisfied  that  the 
marriage  ceremony  was  actually  performed  under  the 
authority  of  a  regular  and  genuine  license,  by  a 
person   duly   qualified   to   solemnize   it. 

As  applied  to  that  case,  where  all  the  facts  con- 
nected with  the  marriage  were  brought  out  in  the 
proof,  and  a  sharp  contest  and  controversy  was  made, 
both  on  the  facts  and  law,  as  to  whether  that  mar- 
riage was  valid  or  not,  or  whether  the  prerequisites 
to  a  valid  marriage  Were  complied  with,  the  hold- 
ing was  correct.  But  in  this  case  no  contest  is 
made;  no  objection  was  made,  so  far  as  the  record 
shows,  on  account  of  the  failure  to  produce  the 
license  or  to  prove  that  the  party  officiating  was 
not  regularly  authorized  to  perform  the  ceremony. 
jVo  evidence  to  impeach  the  appiuent  regulmnty  of 
tlie  proceeding  is  given^  and  no  explanation  is  offered 
whatever. 

If    defendant   had   a    real    defense    growing   out   of 
any   irregularity    or    invalidity   in    this    proceeding,    it 
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was  within  his  power  to  make  it  known  and  to 
point  out  the  defects;  but  we  have  absolutely  no 
explanation,  and  no  countervailing  proof  in  the  case, 
but  only  the  testimony  as  to  the  ceremony,  the  sub- 
sequent cohabitation,  which,  together  with  the  cere- 
mony, amounts  to  acknowledgment,  and  his  subse- 
quent confessions  and  statements  to  the  girl's  father 
of    the  marriage. 

We  are  of  opinion  that,  from  this  record,  in  the 
abs€?we  of  any  contradictory  evidence,  the  fact  and 
legality  of  the  first  marriage  is  suflSciently  proven, 
as  well  as  the  fact  that  defendant  knew  his  first 
wife  was  alive  when  he  made  the  second  marriage, 
and  that  there  is  no  error  in  the  charge  of  the 
Court.  In  so  holding  we  do  not  intend  to  be  un- 
derstood that  the  failure  of  defendant  to  testify  can 
in  any  way  prejudice  his  case,  nor  that  the  law  will 
presume  the  legality  of  the  first  marriage  to  estab- 
lish a  conviction  for  bigamy,  but  to  hold  that  the 
evidence  adduced  by  the  State,  in  the  absence  of 
specific  objection^  was  competent^  and^  in  the  absence 
of  any  explanation  or  contradiction^  is  sufficient  to 
establish   the  fact   and  validity   of   the  first  niannage. 

It    follows    that    there    is    no   error    in    the    judg- 
ment  of    the   Court  below,    and   it  is  aflSrmed. 

7— lOp 
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Crane   v.   State. 
{Knoxville,       November    12,    1894:.) 

Pardon.     Sv^penslcni  of  8€7itefioe  for  appUcatUyii  for  pardon. 

The  execution  of  a  sentence  of  imprisonment  should  not  be  sus- 
pended to  enable  the  defendant  to  apply  for  pardon  unless  the 
Court  believes  that  the  case  is  a  proper  one  for  executive  clem- 
ency and  is  willing"  to  be  understood  by  the  Executive  as  rec- 
ommending it.  The  Court  is  unable  to  find  anything*  in  the 
facts  of  this  case  which  would,  either  in  law  or  morals,  ji^stify 
any  suspension  of  the  sentence. 

Case  cited  and  disting-uished:  Allen  v.  State,  M.  &  Y.,  295. 


FROM    KNOX. 


Appeal  from  Criminal  Court  of  Knox  County. 
T.    A.    R.    Nelson,    J. 

J.  H.  Welcker,  H.  H.  Ingersoll,  and  J.  F.  J. 
Lewis  for  Crane. 

Attorney-general   Pickle   for   State. 

Wilkes,  J.  At  a  former  day  of  the  present  term 
of  this  Court,  the  appeal  of  the  defendant,  Geo.  S. 
Crane,  was  heard,  and  the  judgment  of  the  Criminal 
Court  of  Knox  County  was  affirmed,  resulting  in  the 
sentence  of    defendant.   Crane,   to  imprisonment  in   the 
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State  penitentiary  for  three  years  for  bigamy.  He 
is  still  in  the  jail  of  Knox  County,  not  having  been 
delivered  to  the  keeper  of  the  penitentiary  to  serve 
his   sentence. 

A  petition  is  now  filed,  asking  that  the  execution 
of  his  sentence  be  suspended  until  he  can  apply  to 
the   Governor   of    the   State  for   a   pardon. 

The  power  of  this  Court  to  grant  such  a  sus- 
pension in  a  proper  case,  is  clearly  given  by  §  6096, 
M.  &  V.  Code,  as  follows:  '*In  case  of  the  con- 
viction and  sentence  of  a  defendant  to  imprisonment, 
the  presiding  Judge  may,  in  all  proper  cases,  post- 
pone the  execution  of  the  sentence  for  such  time  as 
may  be  necessary  to  make  application  to  the  exec- 
utive  for   a   pardon   or   commutation   of    punishment." 

This  power  and  discretion  was  exercised  by  this 
Court  in  the  case  of  Alfe?i  v.  The  State,  Martin  & 
Yerger,  295.  It  is  apparent,  however,  from  a  read- 
ing of  the  statute,  that  such  power  and  discretion 
to  suspend  execution  of  sentence  will  only  be  exer- 
cised in  proper  cases,  and  it  will  not  be  extended 
to  cases  generally;  otherwise,  the  course  of  justice 
would  be  impeded,  and  the  Governor  deluged  with 
applications  in  all  cases  before  the  convicted  person 
could  be  imprisoned.  It  therefore  devolves  upon  us 
to  look  to  the  facts  of  this  case  as  disclosed  by 
the  record  and  the  petition  and  papers  accompanying 
it,    and   determine   whether   this   is   a   proper   case. 

It  is  pertinent  to  say,  that  the  petition  to  suspend 
is    supported    by    the    aflSdavits    and    indorsements    of 
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many  good  people  of  the  city  of  Knoxville,  includ- 
ing the  mayor,  chief  of  police,  prominent  business 
men,  editors,  clergymen,  physicians,  the  clerk  of  this 
Court,  some  attorneys,  and  one  lady,  in  which  they 
substantially  state,  that  during  the  residence  of  the 
defendant  in  Knoxville,  for  about  eight  years,  he  has 
been  a  quiet,  orderly,  respectable  citizen,  and,  being 
somewhat  of  a  mechanical  genius,  has  built  up  a 
business  at  once  profitable  to  himself  and  helpful  to 
the  community,  in  designing  and  manufacturing  sur- 
gical appliances;  that  he  has  all  the  time  been  honest 
in  his  dealings,  and  is  a  valuable  member  of  society. 
Recently,  ]>efore  his  conviction,  he  was  married  to  an 
estimable  lady  in  Knoxville,  she  being  utterly  ignorant 
of  his  former  marriage.  The  witnesses  evince  great 
sympathy  for  this  lady,  placed  in  such  an  unfortunante 
condition,  and  express  an  earnest  desire  that,  so  far 
as   possible,    she    may   be   relieved.       In    all   their   ex- 

• 

pressions  of  sympathy  with  the  lady  thus  deluded, 
the  Court  heartily  joins.  It  is  evident,  however,  that 
the  pardon  of  defendant,  if  it  should  be  granted, 
cannot  ameliorate  the  condition  of  this  good  woman, 
as  a  further  continuance  of  their  former  relations 
would  be  illegal  unless  defendant  should  be  divorced 
from  his  lawful  wife  and  remarried  to  her.  It  is 
intimated  that  this  can  be  procured,  but  on  what 
grounds  is  not  stated,  and  the  Court  is  utterly  un- 
able to  comprehend,  upon  what  grounds  a  divorce  can 
be  procured  by  the  defendant.  The  deserted  wife 
might   apply   for    and    obtain    such    divorce,    but  why 


I 


SEPTEMBER  TERM,   1894.  101 

Crane  v.  State. 

she  should  desire  to  do  so  we  cannot  see,  unless  it 
he  to  furnish  another  instance  of  a  woman  willing 
to  sacrifice  her  own  life  in  order  that  the  man  who 
has  betrayed  her  may  be  shielded  from  harm  and 
freed   from   care. 

The  facts  in  the  case  are  that,  about  eight  years 
ago,  defendant  was  a  guest  of  his  uncle,  in  Alexan- 
di'ia,  Va.,  for  about  six  months.  At  the  same  time, 
Addie  Peverill  was  an  inmate  of  the  same  house, 
being  a  niece  of  the  uncle's  wife.  During  their 
stay  under  the  same  roof,  defendant  seduced  the 
young  girl,  then  about  sixteen  years  of  age. 
Whether  this  was  accomplished  under  promise  of 
marriage,  the  record  does  not  expressly  disclose,  but 
we  can  fairly  infer  that  it  was  so  done,  from  the 
fact  that,  at  the  earnest  request  of  the  girl's  aunt, 
defendant  returned  to  Alexandria  from  Kiioxville, 
where  he  had  gone,  and  married  the  girl,  and  lived 
with  her  for  five  or  six  days,  when  a  child  was 
born,  the  result  of  their  previous  illicit  intercourse. 
Defendant  immediately  thereafter  deserted  the  wife 
and  child,  and  came  to  Knoxville,  where  he  estab- 
lished himself  in  business,  and  .has  ever  since  re- 
mained and  prospered,  and  gained  the  respect  of  his 
business  associates  and  the  public  generally,  and,  as 
the  record  shows,  has  fared  well,  if  not  sumptu- 
ously. In  the  meantime,  the  wife,  covered  with  the 
shame  of  her  seduction  and  degraded  by  her  deser- 
tion, returned  with  her  babe  to  her  father's  house, 
and,    from    that    time    to    the    present,    has    remained 
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there,  living  by  the  fruits  of  her  own  labor  or  as 
a  pensioner  on  her  father's  bounty.  There  is  no 
evidence  that,  during  the  whole  of  this  time,  de- 
fendant has  sent  her  a  dollar  for  herself  or  her 
child,    or   even   a   kindly   word. 

The  petition  says,  with  the  sincerest  feeling,  that 
he  was  doing  no  moral  wrong,  and,  w^ithout  advice 
or  appreciation  of  the  crime  in  law,  defendant  en- 
tered into  the  marital  relation  again.  The  petition 
further  states  that,  after  the  disclosure  of  the  fruit 
of  the  illicit  indulgence  of  petitioner  and  Miss  Pev- 
erill,  he  consented  to  go  through  the  marriage  cer- 
emony with  her  as  a  matter  of  form,  etc.  It  ap- 
pears that,  after  the  second  marriage,  the  father  of 
the  girl,  and  the  aunt  at  whose  home  she  was  be- 
trayed and  deserted,  came  to  Knoxville,  and  inter- 
viewed the  defendant.  What  occurred  between  them 
is  not  fully  disclosed.  One  good  lady  states  that 
the  father  said  his  purpose  in  coming  to  Tennessee 
was  not  to  convict  the  defendant,  and  send  him  to 
the  penitentiary,  but  rather  to  get  money  from  him, 
and  that  he  regretted  the  prosecution  and  conviction. 
Granting  this  to  be  so,  it  but  shows  that  the  father 
considered  that  the  marital  relation  still  existed,  and 
that  the  deserted  wife  and  child  had  some  claims 
upon  the  defendant  for  support  and  maintenance.  It 
does  not  matter  what  he  may  have  desired  as  to 
prosecution  and  punishment  of  the  defendant,  inas- 
much as  the  public  is  interested  that  such  oflfenses 
against   the   marital    relation    and    against   the   decency 
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and  good  order  of  society  shall  not  go  unpunished. 
Whether  the  father  obtained  any  money  for  the  ben- 
efit  of    the   wife   and   child   does   not  appear. 

This  is  the  status  of  the  case.  If  we  decide 
this  to  be  a  proper  case  to  suspend  sentence,  that 
suspension  carries  with  it  an  intimation  to  the  exec- 
utive that,  in  the  opinion  of  the  Court,  it  is  a 
proper  case  for  the  exercise  of  the  executive  clem- 
ency  and.  the   pardoning   power. 

Beingi  always  desirous  of  tempering  justice  with 
mercy,  we  inquire,  Upon  what  tenable  ground  can  we 
base  such  an  implied  recommendation?  Can  we  place 
it  upon  the  ground  urged  in  the  petition,  that  defend- 
ant is  a  prominent  citizen  and  successful  business 
man?  This  Court  cannot  be  a  respecter  of  persons* 
But,  if  it  could,  then,  the  more  prominent  the  cit- 
izen, the  more  certain  and  sure  should  be  his  pun- 
ishment  when  the  guilt  is  clearly  fixed,  and  has  no 
extenuating  circumstances,  as  in  this  case.  Can  it  be 
on  the  idea  set  out  in  the  petition  that  the  first  mar- 
riage was  gone  through  with  as  a  mere  matter  of 
form,  after  the  fruits  of  the  illicit  intercourse  were 
made  apparent?  This  Court  cannot,  in  any  way,  sanc- 
tion the  idea  that  a  marriage,  under  any  circumstances, 
is  a  mere  viatt^r  of  fami^  hut  it  is  t/ie  most  Bocred  of 
all  relations^  and  iiot  to  he  lightly  regarded.  Be  it 
said  to  the  credit  of  the  defendant,  that  when  the  re- 
sult of  his  illicit  relations  were  about  to  be  made  pub- 
lic, he  did  marry  his  victim  so  as  to  legitimate  his 
offspring.      It  was  thereafter  his  legal  and  moral  duty 
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to  remain  constant  to  the  woman  who  had  tinisted 
him  with  all  she  had — her  honor — and  this  he 
solemnly  promised  at  the  altar  to  do,  and  this  he 
should  have  done,  even  if  his  whole  future  had  been 
a  continuing  act  of  penance  for  the  indulgence  of  his 
passions  and  desires.  What,  then,  shall  we  say  of  the 
fact  that,  immediafely  upon  the  birth  of  the  child — 
his  child — he  left  the  mother  in  her  disgrace,  and 
the  infant  in  its  helplessness,  while  he  went  to  other 
fields  and  flouished?  We  cannot  base  it  on  ihis  idea. 
Can  it  be  on  the  idea  of  shielding  his  last  victim — 
good,  \'irtuous,  confinding  woman  as  she  is  proven  to 
be?  A  pardon  could  not  legitimate  their  past  rela- 
tions, nor  sanction  their  continuance.  It  is  one  of 
the  hardships  of  crime  that  innocent  women  and  help- 
less children  do  suffer  more  than  the  criminal  him- 
self.  Every  term  this  Court  is  compelled  to  tear 
men  away  from  their  wives  and  little  ones,  and  con- 
sign them  to  imprisonment,  .or  the  gallows,  leaving 
homes  desolate  and  hearts  broken.  It  is  not  a  pleas- 
ant matter,  but  a  stern  duty  we  dare  not  and  would 
not  shrink  from.  This  case  does  not  present  a  case 
so  sad  as  others  coming  under  our  observation  almost 
daily. 

We  have  deemed  it  proper  to  say  this  much  in  ex- 
planation of  the  reasons  why  we  cannot  grant  the 
request  of  the  petitioner,  and  of  the  good  people  of 
Knoxville  who  have  interested  themselves  in  defendant's 
behalf.  While  petitioners  sympathize  with  the  good 
woman  who  lives  among  them,   and  who  deserves  their 
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sympathy,  they  must  not  forget  the  desolate  wife, 
who  sits  disgraced,  deserted,  and  abandoned,  at  her 
father's  home,  when  she  ought  to  be  at  defendant's 
fireside  as  an  honored  wife;  nor  must  they  forget  the 
child,  who  has  never  known  the  defendant's  care  or 
seen  his  face,  and  would  hardly  care  to  call  him 
father. 

We  see  no  ground,  in  law  or  morals,  upon  which 
we  can  interfere  with  the  sentence  or  stay  its  execu- 
tion. 
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Wilcox   v.    State. 

(^KnoxoiUe.       November    12,    1894.) 

1.  Evidence.     Of  nonexperts  (is  to  insanily,  how  weighed. 

The  opinions  of  nonexpert  witnesses  a&  to  the  insanity  of  a  per- 
son is  to  be  received  and  weig'hed  in  the  light  of  the  facts  and 
circumstances  related  by  them  and  upon  which  their  opinions 
are  predicated.     {Post^  pp.  Ill,  112.) 

2.  Same.     Of  experts  received  with  caution. 

The  opinions  of  expert  witnesses  should  be  received  with  caution 
and  investigated  with  care.     {PosU  pp.  112,  113.) 

Cases  cited  and  approved:  Persons  v.  State,  90  Tenn.,  291;  32  Fed. 
Rep.,  198. 

3.  Charge  op  Court.    Requests  properly  refused,  when. 

Requests  for  additional  instructions  to  the  jury  are  properly  re- 
fused where  the  matters  have  been  fully  covered  by  the  orig- 
inal charge.  "  (Post,  pp.  113-115.) 

4.  Insanity.     When  insa^ne  delusion  excuses  crime. 

A  person  otherwise  rational  who  commits  a  homicide  through 
delusion  on  a  subject  connected  with  the  homicide,  is  crim- 
inally responsible,  providing  he  is  conscious  of  right  and  wrong 
as  applied  to  the  act,  and  has  the  ability,  because  of  such  con- 
sciousness, to  choose,  by  an  effort  of  the  will,  whether  he  will 
commit  the  act  or  not.     {Post,  pp.  114-120.) 

6.  Same.     Greater  Indulgence  extended  to  those  insane  hy  act  of  Ood. 

The  law  regards  the  defense  of  insanity  with  greater  favor  and 
indulgence  when  interposed  by  those  insane  by  the  act  of  God 
than  when  interposed  by  those  insane  by  their  own  willful 
misconduct.     (Post,  p.  122.) 


FROM    GARTER. 


Appeal     from     Circuit    Court    of     Carter    Count}^ 
Andrew   J.    Brown,    J. 
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S.  J.  KiRKPATRicK,  R.  R.  Butler,  Tipton  & 
SiMERLY,  Geo.  E.  Boren,  R.  A.  Smith,  and  C.  C. 
Collins  for   Wilcox. 

Attorney-general   Pickle   for   State. 

Wilkes,  J.  C.  N.  AVilcox  was  indicted  for  the 
murder  of  Charles  Jenkins.  He  was  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  ten 
years  imprisonment  in  the  State  penitentiary,  and 
has   appealed   to   this   Court. 

The  defense  relied  on  in  this  Court  is  the  insanity 
of  the  defendant  at  the  time  of  the  homicide,  and 
it  is  insisted  that  the  act  was  the  result  of  an  in- 
sane delusion  upon  the  part  of  the  defendant,  rather 
than  a  general  derangement  of  his  entire  mental 
faculties   upon   matters   generally. 

The  deceased  was  an  employe  or  hireling  of  the 
defendant,  and  had  been,  for  some  considerable  time 
before  the  killing,  an  inmate  of  his  home,  and  they 
were  on  the  most  friendly  terms  up  to  the  time  of 
the  homicide.  The  deceased  was  driving  the  defend- 
ant's wagon,  loaded  with  corn,  along  the  public  road, 
on  the  day  when  he  was  killed.  Defendant's  version 
is,  that  he  and  the  deceased  had  some  words  about  an 
accusation  which  deceased  stated  the  defendant  had 
made  to  a  neighbor.  Smith,  about  the  shooting  of 
Smith's  cow,  and  in  the  quarrel  deceased  called  defend- 
ant a  liar,  and  then  drew  his  knife,  and  said  the 
matter  should  be  settled  then  and  there;  that  he,  de- 
fendant,   after    retreating    across    the    road    to    escape 
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deceased,  drew  his  pistol  and  shot  him.  Defendant 
at  the  time,  so  far  as  he  made  any  explanation, 
stated   that   he   did   the    killing   in   self-defense. 

The  deceased  made  a  statement,  admitted  as  a 
dying  declaration,  in  which  he  said,  in  substance, 
that  the  defendant  shot  him  three  times  in  the  head; 
that  he  accused  the  deceased  of  *' cuckolding  him,'' 
which  the  deceased  denied,  and  asked  defendant  what 
he  was  going  to  do  about  it,  to  which  defendant 
replied  he  would  show  him,  and  thereupon  shot  him, 
and  again  shot  him  twice  after  he  fell.  The  de- 
ceased further  said  that  they  had,  up  to  that  time, 
been  friends;  that,  after  defendant  shot  him,  he  took 
deceased's  knife  out  of  his  (deceased's)  pocket,  when 
he  begged  him  not  to  cut  his  throat,  w^hile  he  was 
at  the  time  sitting  '^  astraddle"  of  him.  The  deceased 
further  stated  that  he  and  defendant  had.  no  trouble 
about  a  cow,  and  that  the  cow  w^as  not  even  men- 
tioned in  the  altercation  that  took  place  at  the  time 
of    the   killing. 

From  the  testimony  of  several  witnesses,  it  ap- 
pears that  the  first  shot  was  fired  into  the  head  and 
face  of  the  deceased,  and  he  fell  in  the  road.  The 
horses  he  w^as  driving  started  to  run,  and  the  de- 
fendant ran  after  them,  and  stopped  and  hitched 
them,  and  then  came  back  to  where  the  deceased 
w^as  lying  in  the  road,  and  shot  him  twice  while 
lying  in  the  road.  An  open  knife  was  found  some 
ten  or  twelve  feet  away,  but  it  was  not  bloody,  and 
had     no    indication     that    it    had     been    used    in    the 
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struggle,  and  was  not  of  a  dangerous  kind.  Some 
parties  having  arrived  on  the  scene  soon  after  the 
killing,  defendant  withdrew  some  seventy-five  or  one 
hundred  yards,  and  partially  secreted  himself;  and, 
after  a  time,  returned,  and  called  attention  of  by- 
standers to  the  fact  that  his  clotliing  had  been  cut 
in  two  places.  He  also  called  attention  to  the  knife, 
and  asked  some  of  the  witnesses  if  they  saw  the 
deceased  attempting  to  cut  him.  Several  witnesses 
who  were  fifst  upon  the  ground,  and  not  far  from 
the  scene  of  the  killing,  testify  that  defendant  shot 
the  deceased  twice  after  he  was  down,  and  while 
standing  over  him.  They  are  very  emphatic  that, 
at  this  time,  the  clothes  of  defendant  had  not  been 
cut,  and  they  state  that  they  observed  this  closely, 
for  the  reason  that  defendant  was  claimino:  that  he 
had  shot  in  self-defense,  and  while  the  deceased  was 
attempting  to  cut  him.  They  are  very  positive  and 
emphatic  that  the  clothing  was  not  cut  until  after 
defendant  went  off  about  one  hundred  yards,  and 
afterwards  returned,  and  called  attention  to  the  cut- 
ting. 

It  further  appears  that  the  killing  created  intense 
excitement,^  and  caused  quite  a  collection  of  citizens, 
and  threats  were  made  of  mob  violence,  and  that 
through  it  all  the  defendant  appeared  cool  and  unex- 
cited,    and   strenuously   objected   to   going   to   jail. 

It  further  appears,  from  statements  made  by  his 
counsel,  that  he  would  not,  at  any  time  after  the 
occvu'rence,    talk   about    the   killing,    nor   consult  about 
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any   line   of   defense,    but  was    urgent    and   i^rsistent, 
at  all   times,    that  an   immediate   trial   be   had. 

It  appears  also,  that  the  defendant  was  addicted 
to  the  excessive  use  of  morphine  and  cocaine,  taking 
the  drugs  in  doses  sufficient  to  kill  twenty  men  not 
addicted  to  their  use,  at  a  single  dose;  that  he  had 
carried  on  this  habit  for  years,  and  had  grown  rapidly 
more  and  more  addicted  to  their  use,  and  come  more 
and  more  under  their  influence.  It  is  strenuously 
insisted  that,  as  a  result  of  this  excessive  use  of 
opiates,  together  with  hereditary  tendencies  derived 
from  his  ancestors,  and  kinspeople  in  both  the  direct 
and  collateral  lines,  the  defendant  had  become  insane, 
and  that  his  mind  was  filled  with  the  delusions  of  a 
disordered  brain  to  such  an  extent  as  to  overpower 
his  will  and  render  him  without  responsibility — at  least 
for  acts  done  under  the  influence  and  in  the  direction 
of   these   delusions. 

Many  witnesses  are  examined,  both  experts  and 
nonexperts,  in  regard  to  the  mental  condition  of  the 
defendant.  It  api)ear8  that  he  was,  at  one  time,  a 
man  of  good  mental  capacity,  described  by  many  of 
the  witnesses  as  an  exceptionally  bright  man;  that 
he  was  an  active  business  man;  had  studied  and 
practiced  medicine  with  success,  and  was  regarded 
universally  as  a  man  competent  to  attend  to  his 
business  affairs.  He  is  also  shown  to  have  been  an 
arbitraiy,  dictatorial  man,  of  strong  will  power,  and, 
from  his  boyhood,  of  quick,  active,  irritable  temper, 
and   it    is    insisted    that    many    of    his    arbitrary   and 
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dictatorial  acts  were  the  result,  and  are  evidences, 
of  his  mental  unsoundness  and  the  strong  hold  which 
the  drugs  had  obtained  over  his  actions.  Nineteen 
w^itnesses  testify  that  the  defendant  had  been  of  un- 
sound mind  for  several  years.  Some  of  them  are 
physicians,  and  among  them  Dr.  Callender,  Superin- 
tendent of  the  insane  asylum  at  Nashville,  who 
gives  his  opinion  upon  a  hypothetical  case,  and  Dr. 
Campbell,  superintendent  of  the  insane  asylum  at 
Knoxville,  who  gives  his  from  a  personal  examina- 
tion. The  nonexperts  are  gentlemen  who  have 
known  the  defendant  for  years  in  a  business  and 
social  way,  and  who  give  facts  and  incidents  in  his 
life   fi'om    which   they   form   their  opinions. 

It  is  objected  that  the  Court  erred  in  saying  to 
the  jury,  in  substance,  that  the  opinions  of  these 
nonexperts  were  only  to  be  received  and  weighed  in 
the  light  of  the  facts  and  circumstances  related  by 
them,  and  upon  which  their  opinions  were  predicated, 
and  that  the  jury  must  judge  of  the  reasonableness 
of  the  opinions  and  conclusions  from  these  facts  and 
circumstances,  and  give  them  such  weight  as  they 
deem   proper. 

The  objection  is,  that  the  jury  should  not  weigh 
their  opinions  alone  from  the  facts  upon  which  they 
are  predicated,  but  that  they  should  give  weight  to 
the  opinions,  not  only  from  the  facts  and  incidents 
detailed,  but  also  from  other  facts  which  the  wit- 
nesses might  know,  but  which  they  did  not  state; 
and    that    it   Vould    be    impracticable    for    any    non- 
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expert  witness  to  proj)erly  place  before  the  jury  the 
details  which  caused  him  to  form  his  opinion,  such 
as  the  appearance  and  demeanor  of  the  party,  his 
expressions  of  face,  and  the  appearance  of  his  eye, 
and  the  many  peculiarities  which  caused  him  to  form 
the   conclusion   he   entertained. 

We  think  there  is  no  error  in  this  instruction. 
A  nonexpert  witness  does  not  testify  from  the  same 
standpoint  as  the  expert,  and  it  is  for  this  very 
reason  that  he  is  required  to  give  the  facts  upon 
■  which  he  bases  his  conclusions,  so  that  the  jury  may 
say  whether  his  conclusions  are  warranted  by  the 
facts,  and  the  opinions  of  the  nonexpert  are  only 
valuable  and  competent  to  the  extent  that  they  are 
supported  by  the  facts  and  circumstances  upon  which 
they  are  predicated.  Rice  on  Evidence, .  Vol.  I. , 
page  350;  Greenleaf  on  Evidence,  Vol.  I.,  page 
581,    note. 

It  is  again  insisted  the  Court  erred  in  telling  the 
jury  to  give  the  testimony  of  both  nonexpert  and 
expert  witnesses  a  careful  and  painstaking  investiga- 
tion, with  a  view  to  find  out  the  truth,  and  to 
keep  from  being  misled  or  confused  by  it,  for,  says 
the  trial  Judge,  *<  while  expert  testimony  is  some- 
times the  only  means  of,  or  the  best  way  to  reach 
the  truth,  yet  it  is  largely  a  field  of  speculation, 
beset  with  pitfalls,  and  uncertainties,  and  requires 
patient  and  intelligent  investigation  to  reach  the 
truth."  This  is  only  the  closing  extract  from  a 
long  and   lucid   charge   as   to   the   weightf  to   be   given 
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to.  such  testimony,  both  that  of  nonexpert  and  that 
of  expert,  and  the  whole  is  substantially  in  con- 
formity to  the  rule  laid  down  that  expert  testimony 
is  to  be.  received  with  caution.  Persons  v.  The 
State,  6  Pickle,  291;  United  States  v.  Petidergrast, 
32  Fed.  Rep.,  198;  Rice  on  Evidence,  Vol.  II.,  page 
708. 

It  is  insisted  that  the  Court  erred  in  refusing  to 
give  to  the  jury,  in  his  charge,  certain  requests  set 
out  in   the   bill   of  exceptions. 

The  record  states  that  the  trial  Judge  declined  to 
give  the  charges  as  requested,  further  than  he  had 
already  given  them  in  his  general  charge.  It  has 
been  repeatedly  held  by  this  Court,  that  the  trial 
Judge  cannot  be  put  in  error  if  he  decline  to  adopt 
the  language  of  counsel  in  their  requests,  and  to 
give  a  charge  in  the  exact  words  or  terms  suggested 
by  counsel. 

If  the  Judge  has  fully  and  correctly  stated  the 
law  on  a  given  proposition,  he  can,  and  should, 
decline  to  recharge  it  by  adopting  a  mere  change 
in  phraseology  suggested  by  counsel.  Otherwise  the 
trial  Judge  must  repeat  and  reiterate  his  charge  in 
as  many  different  forms  as  counsel  may  see  proper 
to  suggest,  and  thus  unduly  impress  the  jury  or 
create   confusion   in   their   minds. 

The    first    instruction    asked    is    as    to    reasonable 

doubt  in   the  minds  of  the  jury.      This  question  was 

charged  upon  by  the  trial  Judge  fully  and  repeatedly 

in  his  main   charge,    and   in   each  and    every   possible 
8— iop 
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aspect  of  the  case,  and  we  do  not  think  the  trial 
Judge  was  in  error  in  refusing  to  repeat  it  again, 
in   the   words   selected   by   counsel. 

The  second  request  we  do  not  consider  good  law, 
in  the  shape  in  which  it  is  presented.  The  idea 
that  an  irresistible  impulse  '*i8  an  excuse  for  the 
commission  of  crime,  where  the  party  is  capable  of 
knowing  right  from  wrong,  has  no  foundation  in  our 
jurisprudence."       3   Rice  on  Evidence,  pages  642-655. 

The  third  request  is  one  which  touches  the  real 
and  prominent  point  .of  defense  in  this  cause.  The 
gist  of  this  request  is  that  the  Court  did  not  define 
what  is  called  an  ** insane  delusion,"  and  a  defini- 
tion  is  embodied  in  the  request,  and  asked  to  be 
given  in  charge,  as  follows:  ''An  insane  delusion  of 
the  mind  is  an  unreasoning  and  incorrigible  l)elief  in 
the  existence  of  facts  which  are  untrue;  a  condition 
of  mind  into  which  a  person  has  not  reasoned  him- 
self, and  out  of  which  he  cannot  reason  himself. 
And,  if  the  jury  find  from  the  testimony  in  the 
case  that  the  defendant  was  sufferino:  from  such  air 
insane  delusion  at  the  time  he  shot  the  deceased, 
and  that  the  shooting  was  the  product  of  such  in- 
sane delusion,  and,  if  the  defendant,  when  he  shot 
deceased,  was  acting  under  such  insane  delusion,  and 
such  an  impulse  that  ho  had  no  will  power  to  con- 
trol his  acts,  then,  under  such  state  of  facts,  it 
would  Ik)  the  duty  of  the  jury  to  acquit  the  de- 
fendant." 

It   is   urged   M'ith   much  zeal   that   such   a  definition 
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was  necessary  in  this  case,  inasmuch  as  the  theory 
of  the  defense  was  that  defendant,  when  he  did  the 
killing,  was  suffering  from  an  insane  delusion  that 
the  deceased  had  been  on  too  intimate  tenns  with 
defendant's  wife.  It  is  proper  to  remark,  in  pass- 
ing, if  such  a  delusion  existed,  it  is  apparent  that 
there  was  no  cause  or  basis  for  it  whatever,  for 
defendant's  wife  is  shown  to  be  of  the  purest  and 
most  irreproachable  character,  and  the  delusion  to  be 
wholly   without  foundation,    if    it  existed. 

It-  is  true  that  the  Circuit  Judge  nowhere  at- 
tempts to  give  to  the  jury  a  technical  definition,  as 
an  abstract  proposition,  of  what  it  takes  to  consti- 
tute an  insane  delusion,  nor  do  we  think  it  necessary 
that  he  should  have  done  so,  and  an  effort  to  do 
so  would  probably  have  confused,  instead  of  aided, 
the   jury   in   its   deliberation. 

The  trial  Judge's  charge  was  full  upon  the  ques- 
tion of  insanity,  and  especiallj'^  that  phase  or  feature 
of  it  referred  to  as  a  delusion.  The  Judge  says: 
^*A  person  may  be  wholly  or  partially  insane.  He 
may  have  insane  or  false  illusions,  that  is,  be  led 
by  some  false  notion  or  hobby,  and  these  illusions 
may  be  of  such  character,  and  have  such  power  over 
and  control  of  the  mind  and  will  of  the  person,  as 
to  deprive  him  of  all  power,  and  by  an  irresistible 
force  compel  him  to  commit  a  very  heinous  and  re- 
volting crime,  thus  rendering  the  party. wholly  irre- 
sponsible for  the  crimes  he  conunits,  impelled  and 
controlled   by   the   false   and   insane  illusions." 
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And  again:  **  Insanity,  in  order  to  excuse  a  party 
for  crime,  must  be  of  such  a  character  as  to  deprive 
the  person  of  his  reason,  in  so  far  as  to  render  him 
incapable  of  distinguishing  between  right  and  wrong, 
or  of  discerning  good  from  evil;  or  the  insane  or 
false  illusions  must  be  of  such  a  character  as  to  de- 
prive him  of  his  will  power,  and  have  such  control 
over  him  as  to  force  him  to  do  the  act  without  the 
power  to  control  his  mind  and  will,  and  render  him 
unable   to   resist   the   impulses   to   do   the   act." 

And  again:  ''If  you  should  be  satisfied  thaf  de- 
fendant did  the  shooting  under,  or  by  the  influence 
of,  such  false  and  insane  illusions  as  found  him 
without  power  to  resist  them,  or  if  you  have  a 
reasonable  doubt  of  the  matter,  you  must  acquit  him." 

And  again:  *'The  subsequent  conduct  of  the  de- 
fendant can  be  looked  to  to  ascertain  whether  or  not 
defendant  was  insane,  or  acting  under,  or  moved  by 
insane  illusions  at  the  time  of  the  shooting,  but  for 
no   other   purpose. ' ' 

It  is  apparent  from  these  extracts  from  the  charge, 
that  the  trial  Judge  insti'ucted  the  jury  fuUy,  and 
in  a  practical  way,  as  to  the  meaning  of  insanity, 
and  the  weight  to  which  it  was  entitled  as  a  defense, 
and  that  he  made  prominent  the  feature  of  insane 
delusions  or  illusions,  upon  which  counsel  bases  his 
right  to  relief.  We  think  the  charge  did  ample 
justice  to  the.  defendant  upon  his  counsel's  theory  of 
the  case,  and  is  unusually  full  and  clear  upon  the 
whole   question,    and    is    more    practical   than   any   at- 
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tempted  technical  definition  could  have  made  it.  We 
see   no   error   in   the   charge   of  the   Court. 

It    is    strongly   pressed   upon    the    Court    that    the 
evidence  presents  a  case  of  insane  delusion,  and,  there- 

■      

fore,  the  verdict  should  not  be  upheld.  It  has  been 
pertinently  said  that  in  criminal  cases  the  correct 
issue  is  not  that  of  sanity,  but  of  responsibility.  1 
Wharton  &  Still,  Med.  Juris.,  Sec.  112.  The  de- 
lusions of  a  sane  man  do  not  make  him  irrespon- 
sible. Same,  Sec.  142.  The  question  is,  in  such  cases. 
Is  the  delusion  set  up  as  a  defense  the  delusion  of 
an  insane  person?  Same,  Sec.  137;  3  Rice  on  Evi- 
dence,   p.    671. 

Many  men  of  strong  minds  have  delusions.  Re- 
markable instances  are  given,  in  the  works  on  medi- 
cal jurisprudence,  of  delusions  in  men  of  prominence  in 
all  the  walks  of  life.  Lord  Kenyon  had  an  unreason- 
ing fear  of  poverty,  and  so  did  Lord  Stowell,  although 
he  was  a  man  of  immense  fortune.  His  home  was  ab- 
absolutely  destitute  of  the  necessities  and  comforts  of 
life.  Lord  Erskine  would  never  sit  at  a  table,  or  re- 
remain  in  company,  as  one  of  thirteen  persons.  Lord 
Eldon,  after  he  had  made  up  his  mind  and  expressed 
his  opinion  lucidly  and  conclusively,  was  at  all  times  a 
prey  to  grave  doubts  of  his  correctness.  Lord 
Brougham,  *  upon  more  than  one  occasion,  was  placed 
in  seclusion,  his  mind  being  clearly  off  balance. 
Judge  Brackenridge,  of  Pennsylvania,  is  reported  to 
have,  on  a  hot  day,  while  holding  Court  at  Sun- 
berry,    gradually   taken    off    his    clothes,    until   he    sat 
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naked  on  the  bench.  Judge  Baldwin,  of  the  United 
States  Supreme  Court,  was  a  hypochondriac.  A  dis- 
tinguished New  England  Judge  imagined  that  a  drop- 
sical affection  under  which  he  labored  was  a  sort 
of  pregnancy,  and  yet  none  of  these  men  were  in- 
sane, because  they  had  reason  and  sanity  enough  to 
conquer  and  overcome  these  delusions.  See,  on  this 
subject,  Wharton  &  Still,  Med.  Jur.,  Sees.  3i-52, 
and  723-743,  where  other  cases  are  mentioned. 
A  familiar  illustration  is  that  of  the  Mormon 
elders,  who  claim  that  they  have  a  direct  revela- 
tion from  heaven  permitting  them  to  practice  and 
teach  polygamy.  The  world  generally  regards  this 
a  rank  heresy,  and  the  claim  to  be  the  evidence  of 
an  unreasonable  delusion.  It  has,  however,  been 
held  that  they  cannot  defend  on  the  ground  of  such 
delusion,  inasmuch  as  otherwise  they  are  sane, 
shrewd,  active,  successful,  and  unusually  practical 
men  in  their  business  and  social  relations,  and  they 
have  been  held  responsible  for  such  delusions. 
Wharton  on  Criminal  Law,  Sees.  84,  850,  1682; 
United   States   v.    Reyiwlds^    98    U.    S.,    145. 

**An  uncontrollable  impulse  of  the  mind,  co-exist- 
ing with  the  full  possession  of  the  reasoning  powers, 
will  not  warrant  an  acquittal  on  the  ground  of  in- 
sanity, but  the  question  is  always  whether* the  accused, 
at  the  time  he  committed  the  act,  knew  its  nature 
and  character,  and  that  it  was  wrong."  Wharton  & 
Still,    Med.    Juris.,    Sec.    152,    Note  1. 

The   rule   is   tersely  stated   in  Archbold,    Crim.   Pr. 
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and  Pleading,  as  follows:  ''The  insanity  must  be  of 
such  a  kind  as  entirely  to  deprive  the  person  of 
reason,  as  applied  to  the  act  in  question,  and  the 
knowledge  that  he  was  doing  wrong  in  committing 
it.  If,  though  somewhat  deranged,  he  is  able  to 
distinguish  right  from  wrong  in  his  own  case,  and 
to   know   that   he  was   doing   wrong   in   the   act  which 

« 

he  was  committing,  he  is  liable  to  the  full  punish- 
ment  of   his   criminal   acts." 

The  capacity  to  know  right  from  wrong  and 
to  know  that  the  particular  act  being  committed 
is  wrong,  is  recognized  as  a  correct  rule  in  Ten- 
nessee, to  test  the  question  of  criminal  responsi- 
bility. ,But  few,  if  any,  of  the  witnesses  examined 
in  this  case  as  to  the  mental  condition  of  the 
accused,  were  examined  with  reference  to  this  test, 
but  rather  as  to  his  general  mental  condition,  based 
on  various  and  different  facts  and  circumstances. 
The  accused  is  shown  to  have  been  of  a  proud,  self- 
willed,  arbitrary,  irritable  disposition,  and  these  traits 
were  perhaps  heightened  to  an  unusual  degree  by 
the  excessive  use  of  opiates.  Still  he  is  shown  to 
have  been  able  to  attend  to  his  business  actively,  up 
to  the  time  of  the  homicide,  and  was  regarded  as  a 
shrewd,  intelligent,  though  eccentric  man.  Counsel 
have  not,  in  view  of  the. facts  developed  in  the  record 
as  to  his  general  mental  condition,  attempted  to  rest 
their  defense  upon  his  general  mental  derangement, 
though  that  feature  is  the  one  made  prominent  by 
the   testimony,  but   they  have   relied   on  the   idea   that 
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defendant  was  acting  under  an  illusion,  or  delusion, 
that  the  deceased  was  guilty  of  improper  relations 
with   his  wife. 

In  the  case  of  The  State  v.  Windser,  5  Har.,  513, 
the  defense  was  delusion  consisting  of  a  belief  that 
the  prisoner's  wife  was  untrue  to  him;  that  his  chil- 
dren were  illegitimate;  that  sundry  conjurations  were 
practiced  on  him,  but  the  evidence  showed  that  other- 
wise he  was  a  shrewd,  sensible,  and  wealthy  busi- 
ness man.  The  Court  charged  the  jury  that  if  a 
person  otherwise  rational  commit  a  homicide,  through 
delusion  on  a  subject  connected  with  the  homicide, 
he  would  be  criminally  responsible,  provided  he  was 
conscious  of  right  and  wrong  as  applied  to  the  act, 
and  had  the  ability,  because  of  such  consciousness, 
to  choose,  by  an  effort  of  the  will,  whether  he  would 
commit  the  act  or  not,  and  this  holding  has  been 
repeatedly   approved. 

The  conduct  of  the  defendant,  in  this  homicide, 
clearly  indicates  that  he  knew  he  was  doing  a  wrong 
and  unlawful  act  when  he  did  it.  The  killing  was  not 
the  frenzied  impulse  of  the  moment  when  he  imagined 
the  act  of  infidelity  occurred,  but  after  he  had  talked 
about  it  to  his  father,  and  had  reflected  upon  it, 
and  reasoned  himself  out  of  it,  until  he  was  cured 
of  the  delusion,  and  then  again  allowed  it  to  re-enter 
his  mind,  not  as  a  momentary,  irresistible  impulse, 
but  as  a  jealous  suspicion,  which  led  him  to  talk  to 
the  deceased  for  quite  a  time  before  he  killed  him. 
It    cannot    be    that    the    jealous    suspicions    which    so 
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many  men  entertain  without  any  foundation,  can  be 
magnified  into  insane  delusions  which  would  exempt 
them  from  punishment  for  crimes  originating  in  such 
jealousy.  His  own  statement  that  he  shot  the  de- 
ceased in  an  altercation  about  a  cow,  and  for  the 
purpose  of  self-defense,  negatives  the  idea  that  he 
shot  under  the  delusion  of  his  wife's  infidelity,  so 
far  as  his  statements  are  to  be  considered.  His 
plea  of  self-defense,  and  his  ingenuity  and  delibera- 
tion in  sustaining  that  defense  by  cutting  his  own 
clothing,  and  by  taking  the  knife  of  the  deceased 
from  his  person  and  opening  it  and  exposing  it  where 
it  could  be  seen,  d>nd  calling  attention  to  it,  and  to 
his  cut  clothing,  all  indicate  that  he  was  conscious  of 
having  done  wrong,  and  the  necessity  for  making  a 
plea  of  self-defense  to  avoid  the  consequences  of  an 
unlawful  act.  It  was  more  the  reason  and  caution  of 
an  intelligent  man  than  the  cunning  of  one  insane. 
That  there  was  an  altercation  between  the  two 
men  which  lasted  for  sometime  before  the  shooting, 
is  evident  from  the  testimony,  and  that  it  finally  re- 
sulted in  the  shooting  of  the  deceased,  not  as  a  matter 
of  self-defense,  but  either  to  avenge  a  fancied  wrong 
or  as  a  result  of  jealousy,  or  as  an  act  of  over- 
bearing imperiousness,  is  apparent.  The  whole  matter 
was  submitted  to  the  jury  under  a  proper  charge. 
They  were  evidently  not  of  the  opinion  that  the  de- 
fendant's mind  was  unbalanced,  or  that  he  was  under 
such  a  delusion  as  would  free  him  from  criminality 
in   the   act.       In  a  sense,  all   unfounded   suspicions  are 


122  KNOXVILLE : 


\Vileox  w  State. 


delusions,  but  they  do  not,  for  that  reason,  excuse 
crime. 

The  insanity  set  up  as  a  defense  in  this  case  is 
not  hereditary  or  natural,  but  voluntary,  in  the  sense 
of  having  originated  from  the  use  of  drugs.  While 
this  is  an  unfortunate  and  unhappy  condition,  the  law- 
does  not,  and  cannot,  regard  it  with  the  same  leniency 
that  it  does  cases  of  adventitious  insanity,  not  caused 
by  the  act  of  the  party  himself.  Parties  who  per- 
sist in  subjecting  themselves  to  the  persistent  use  and 
habit  of  taking  alcoholic  drink,  or  other  poisionous 
compounds  and  drugs,  cannot  expect  the  same  for- 
bearance  and  immunity  from  punishment  as  those  be- 
reft of   reason   by   the   act   of   God. 

It  is  admissible  and  proper  to  show  the  immod- 
erate use  of  drugs  or  whisky,  not  to  excuse  crime, 
but  to  illustrate  the  mental  condition  with  a  view  to 
fixing  the  degree  of  the  crime  as  it  depends  upon 
deliberation   and   cool,    malicious   purpose. 

The  jury  have  in  this  case  evidently  given  the 
defendant  the  benefit  of  all  that  he  was  entitled  to, 
on  account  of  his  condition  of  mind,  in  reducing  this 
offense  to  murder  in  the  second,  instead  of  murder 
in  the  first  degree,  which,  under  other  circumstances, 
could  have  been  well  supported  by  the  facts  attend- 
ing this  cruel  and  unprovoked  killing,  remarkable  for 
its   atrocity   and   want   of   provocation. 

We  see  no  ground  of  reversible  error,  and  the 
judgment  must   be   affirmed. 
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*  Shields  v.    Clifton   Hill  Land   Co.  i^TMai 

m  m 

[Knwrinlle,       November    20,    1894.) 

1.  Corporations.    Pleadings  and  proof  insufficient  to  raise  syndicate 

liability. 

Allegations  that  a  corporate  charter  was  invalid  because  defect- 
ively acknowledged,  and  that  the  promoters  are  therefore  per- 
sonally liable,  are  not  sufficient  to  charge  them  with  personal 
liability  on  any  other  ground,  such  as  that  of  a  partnership  lia- 
bility antecedent  to  the  attempted  incorporation.  The  Court 
likewise  decides,  upon  elaborate  consideration,  that  the  evi- 
dence fails  to  show  any  antecedent  partnership  liability  of 
the  promoters.     {Post^  pp.  125-144.) 

Cases  cited  and  distinguished:  Broyles  v.  McCoy,  5  Sneed,  603; 
Brandon  v.  Mason,  1  Lea,  615. 

2.  Sam£.    Purchase  of  lands  by  corporation,  not  by  syndicate,  when.  i 

A  purchase  of  lands  in  the  name  of  a  corporation  the  charter  of 
which,  prepared  for  that  purpose  by  the  vendor's  attorney, 
had  been  signed  and  filed,  but  defectively  acknowledged,  and 
for  which  money  notes  were  given,  signed  by  a  person  described 
as  its  president,  although  no  organization  by  election  of  offi- 
cers had  then  been  made,  does  not  make  him  or  other  promot- 
ers personally  liable  on  the  purchase,  especially  when  the 
corporation,  at  its  first  formal  meeting,  approved  the  pur- 
chase, and  the  vendors  have  recognized  it  as  the  purchaser  on 
a  foreclosure,     {^ost,  pp.  137-144.) 

3.  Same.     Charter  aeknoivledged  before  Notary  void. 

A  charter  acknowledged  before  a  Notary  Public  was  void  under 
the  general  incorporation  statute  of  1875.     (Post,  pp.  146,  147.) 

Act  construed:  Acts  J  875,  Ch.  142. 

Cases  cited  and  approved:  Brewer  v.  State,  7  Lea,  682  ;  Teasley 
V.  State  (oral). 

*  Reported  and  annotated  in  26  L.  B.  A.,  p.. 500. 
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4.  Same.     Statute  curing  void  ciiarier  cmistUutional. 

A  statute  curing*  a  defective  acknowledgment  that  rendered  a 
corporate  charter  void,  and  thereby  defeating  an  existing 
liability  of  the  corporators  under  the  contract  of  the  com- 
pany, does  not  impair  any  contract  obligation  of  the  other 
parties  to  the  contract.     {Post,  pp.  146-153.) 

Constitution  construed:  Art.  I.,  {20. 

Act  construed:  Acts  1890,  Ch.  17  (Ex.  Ses.). 

Cases  cited  and  approved:  Townsend  v.  Townsend,  Peck,  15; 
Wynne  v.  Wynne,  3  Swan,  405;  Collins  v.  Railroad,  9  Heis., 
847;  Marr  u  Bank,  4  Lea,  585;  Knoxville  v.  Bird,  12  Lea,  121; 
Demoville  v.  Davidson  County,  87  Tenn.,  223;  94  U.  S.,  113;  97 
U.  S.,  25;  101  U.  S.,  814;  108  U.  S.,  150-1,  488;  2  Peters,  412. 

5.  Same.     Same. 

A  law  which  facilitates  the  intention  of  the  parties  to  a  contract 
by  removing  its  invalidity  does  not  impair  any  vested  right. 
{Post,  p.  152.) 

Case  cited:  2  Peters,  412. 

6.  Same.     Estoppel  to  deny  validity  of  charter. 

Persons  who  have  sold  land  to  a  defectively  organized  corpora- 
tion, and  taken  back  purchase  money  notes,  will  be  estopped 
from  denying  the  corporate  liability  and  seeking  a  recovery 
from  the  corporators  of  the  amount  due,  if  for  more  than  five 
years,  and  until  after  the  company's  charter  and  contracts 
have  been  expressly  validated  by  the  Legislature,  they  have 
recognized  the  notes  as  corporate  obligations,  and  attempted 
to  enforce  them  by  legal  process  against  the  corporation. 
{Post,  pp.  153,  154.) 

Case  cited  and  distingnished:  Broyles  v.  McCoy,  5  Sneed,  603. 

7.  Same.     All  creditors  can  enforce  payment  of  stock  »iibscriptir/ns. 

A  creditor  whose  debt  was  created  before  the  capitalization  of 
the  company  or  any  subscriptions  to  its  stock,  as  well  as  sub- 
sequent creditors,  can,  under  the  Tennessee  statute,  enforce 
the  liability  of  the  stockholders  for  unpaid  subscriptions. 
{Post,  pp.  154-159.) 

Code  construed:  J  1708  (M.  &  V.). 

Act  construed:  Acts  1875,  Ch.  142. 

Case  cited  and  approved:  120  111.,  350. 
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8.   Same.     Contract  to  receive  property  in  payment  of  stock  subscrip- 
tions. 

An  authorized  contract,  whereby  a  corporation  receives  needed 
property  in  payment  of  stock  subscriptions,  is  presumed  valid 
until  it  is  impeached  by  appropriate  pleadings  and  proof. 
(Post,  pp.  159-162.) 

Cases  cited  and  approved:  Kelley  Bros.  v.  Fletcher,  ante,  p.  1; 
5  Dillon,  50;  31  N.  E.  Rep.,  363;  119  U.  S.,  345. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of    Hamilton  County. 

T.     M.     McCONNELL,    Ch. 

J.  T.  &  J.  K.  Shields,  White  &  Martin,  and 
Pickle   &   Turner  for   Complainants. 

Andrews  &  .Barton;  Watkins  &  Bogle;  Cook, 
Frazier  &  Swaney;  Barr  &  McAdoo,  and  Neil 
W.    Caruthers  for   Defendants. 

Caldwell,  J.  This  is  a  suit  by  vendors  of  real 
estate  to  collect  balance  of  purchase  money  remaining 
unpaid  after  enforcement  of  vendors'  lien,  by  resale 
of   the   land   and   application   of   proceeds. 

On  February  3,  1887,  Mrs.  Anna  N.  Watkins,  a 
widow  lady,  and  her  daughter,  Miss  Alice  M.  'Wat- 
kins, in  consideration  of  one  thousand  dollars  ($1,000) 
to  them  paid,  executed  to  Chas.  A.  Lyerly,  presi- 
dent of  the  East  End  Land  Company,  an  option  on 
their   farm   of    190   acres  of    land,    near   Chattanooga, 
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Tennessee.  By  the  terms  of  the  option,  the  ladies 
bound  themselves  to  execute  to  said  Lyerly,  **or  his 
indorsee"  of  the  option,  a  warranty  deed  to  said 
land,  if  said  Lj^erly  '*or  his  indorsee"  should,  Tv^thin 
twenty-five  days  thereafter,  pay  to  them,  thirty-five 
thousand  dollars  (835,000)  in  cash,  and,  further,  ex- 
ecute to  them  five  several  promissory  notes  for 
eighteen  thousand  dollars  (§18,000)  each,  due  respect- 
ively at  one,  two,  three,  four,  and  five  years,  ''with 
interest  from  date  at  six  per  cent.,  payable  semi- 
annually, and  secured  by  a  vendors'  lien  on  the  land." 

On  February  28  (the  day  the  option  expired),  the 
directors  of  the  East  End  Land  Company,  in  regular 
meeting,  decided  that  their  company  would  not  pur- 
chase the  land,  and,  upon  motion  regularly  made  and 
carried,  directed  that  the  option  ''l>e  transferred  to 
another  company,  or  purchasers,"  preferring  the  stock- 
holders  of   the   East   End   Land   Company. 

On  the  same  day,  Chas.  A.  Lyerly  paid  to  J. 
A.  Caldwell,  agent  and  attorney  for  the  vendors, 
eight  thousand  five  hundred  dollars  (§8,500),  as  a 
part  of  the  cash  payment  for  the  land.  A  few 
days  later,  on  March  7,  1887,  he  made  a  still  larger 
payment  to  the  same  person,  and  ten  days  there- 
after, he  paid  the  balance,  taking  a  receipt  in  the 
words   and   figures   following: 

''$10,350.00.  Received  of  Chas.  A.  Lyerly,  ten 
thousand  three  hundred  and  fifty  dollars  ($10,350),  bal- 
ance cash  pajTiient  on  his  purchase  of  our  Oakland 
farm   in    Ninth    and    Seventeenth    Districts,    upon   the 
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terms  and  conditions  mentioned  in  our  contract,  dated 
fifth  (5)  February,  1887.  Deed  to  be  made  as 
therein  stipulated,  upon  the  request  of  said  Lyerly 
or  his  assignee.     This  the  seventeenth  of   March,  1887. 

(Signed)  '*Mrs.    A.    N.    Watkins, 

'*  Alice   M.    Watkins, 
''By   J.    A.   Caldwell,  AgeiiV 

On  the  day  this  last  payment  was  made,  the 
persons  who  had  decided  to  organize  ''another  com- 
pany" to  purchase  the  land,  and  who  had  furnished 
Lyerly  the  money  with,  which  to  make  the  cash  pay- 
ment of  thirty-five  thousand  dollars  ($35,000),  ,  pro- 
cured the  same  Mr.  Caldwell  to  draft  a  charter  for 
such  other  company,  the  latter  to  be  known  as  the 
Clifton  Hill  Land  Company.  The  charter  was  drawn 
as  desired,  and  signed  by  six  incorporators  on  that 
day.  It  was  acknowledged  on  March  22,  1887,  re- 
corded March  24,  1887,  filed  for  registration  with 
the  Secretary  of  State  March  28,  1887,  and  there- 
after finally  registered  in  the  Register's  oflSce  of 
Hamilton  "County,  where  the  corporation  was  to  have 
its   chief   business   oflSce,    on   March   30,    1887. 

Chas.  A.  Lyerly,  the  owner  of  the  option,  as- 
signed or  transferred  it  to  the  Clifton  Hill  Land 
Company,  and  on  the  fourteenth  day  of  April,  1887, 
the  vendors,  in  pursuance  of  the  terms  of  the  option, 
executed  a  deed,  whereby  they  conveyed  the  land  to 
the  said  company,  as  his  "indorsee"  or  "assignee." 
The  notes  were  made  to  run  from  the  first  day  of 
March,     1887,     though    dated    April    14,    1887.       Ex- 
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cept    as    to    date    of    maturity,     the    notes    were    the 

same.       The    one    maturing    first    is    in    the    following 

words: 

'<  Chattanooga,    Tenn.,    April    14,    1887. 

*'0n  first  March,  1888,  next  after  date,  we  prom- 
ise to  pay  to  Mrs.  Anna  N.'  Watkins  and  Miss  Alice 
M.  Watkins,  or  order,  eighteen  thousand  dollars, 
value  received,  with  interest  at  6  per  cent,  per  an- 
num  from    March   1,    1887,    payable   semi-annually. 

<*This  note  is  given  for  part  consideration  for  and 
its  payment  is  secured  by  a  vendors'  lien  on  the 
following  real  estate  *  *  described  in  deed  of  this 
date.  If  necessarv  to  resort  to  law,  to  enforce 
the  payment  of  this  note  or  protect  the  security  for 
its  pajinent,  we  agree  to  pay  all  costs  of  necessary 
litigation,   together   with   a   reasonable  attorney -s  fee. 

<<  $18,000.00.  (Signed)     E.   Watkins, 

'^President    Clifton   Hill   Land    Cmnpany,'*^ 

Mr.  E.  Watkins,  whose  name  appears  upon  the 
notes,  was  one  of  the  incorporators,  and  it  was  un- 
derstood between  him  and  his  associates  .  that  he 
should  be  the  president  of  the  company,  though  no 
organization  was  in  fact  effected,  by  the  election  of 
officers,  until  the  ninth  of  June,  1887,  at  which  time 
he   was   elected   president. 

E.  Scott  was  elected  secretary  and  treasurer  of 
the  Clifton  Hill  Land  Company  at  the  same  time; 
and  thereafter,  in  September  and  November,  he,  as 
such  officer,  paid  to  the  vendors  twenty-seven  hun- 
dred   dollars    ($2,700),     the     first     semi-annual    inter- 
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est  on  said  five  purchase  money  notes.  These  pay- 
ments were  made  to  J.  A.  Caldwell,  and  receipted 
for   by   him   as   agent   and   attorney. 

On  April  9,  1889,  the  principal  of  two  of  the 
purchase  money  notes  being  then  due  and  unpaid,  the 
vendors  filed  their  bill  against  the  Clifton  Hill  Land 
Company  and  E.  Watkins,  to  enforce  their  vendors' 
lien;  E.  Watkins  being  made  a  party  for  the  rea- 
son simply  that  his  name  appeared  upon  the  notes. 
He  demurred  to  the  bill,  because  it  contained  no 
allegation  whereon  he  could  be  charged  with  per- 
sonal liability.  His  demurrer  was  sustained,  and  the 
bill   was   dismissed   as   to   him. 

Thereafter,  on  the  nineteenth  of  March,  1890,  the 
vendors  and  W.  S.  Shields,  who  had  intermarried 
with  Miss  Alice  M.  Watkins,  filed  a  supplemental 
bill,  whereby  they  sought  to  hold  the  incorporators 
of  the  Clifton  Hill  Land  Company  personally  liable 
for  the  balance  of  purchase  money  that  might  re- 
main unpaid  after  exhaustion  of  the  land,  upon  the 
alleged  ground  that  the  charter  obtained  by  them 
was  invalid,  and  that  their  attempted  incorporation 
thereunder   was,    as   a   consequence,    ineffectual. 

Pending  these  bills,  the  Clifton  Hill  Land  Com- 
pany filed  a  bill  against  the  vendors  and  others, 
seeking  to  rescind  the  sale  of  the  land  to  that 
company,  on  account  of  alleged  fraud  and  deceit 
practiced  in  the  sale  of  the  land.  This  bill  was 
answered,  and  all  charges  of  fraud  and  deceit  were 
denied.      Of    this    last    bill    it    need  only   be   further 

9 — 10  p 
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said,  at  this  place,  that  it  was  dismissed  upon  final 
hearing;  and  from  the  decree  of  dismissal  there 
has   been   no   appeal   or   writ   of    error. 

In  the  progress  of  the  litigation,  the  vendors 
voluntarily  dismissed  their  supplemental  bill,  so  far 
as  it  sought  '^any  personal  relief  or  recovery 
against  the  individual  defendants,  but  no  further  or 
otherwise."  And  upon  the  hearing  of  the  case  as 
it  then  stood,  decree  was  rendered  against  the  Clif- 
ton Hill  Land  Company  for  the  balance  of  unpaid 
purchase  money,  attorney's  fees,  etc.,  and  the  Mas- 
ter was  directed  to  sell  the  land  in  satisfaction 
thereof,  unless  the  amount  due  should  be  paid  into 
Court  within  a  time  named.  The  money  was  not 
paid,  and  the  land  was  sold,  and  purchased  by  the 
original  vendors,  at  the  price  of  forty-seven  thou- 
sand dollars  ($4:7,000).  The  sale  was  confirmed,  and 
title   divested   and   vested. 

From  these  decrees  the  Clifton  Hill  Land  Com- 
pany  appealed   to   this   Court. 

The  case  was  considered,  and  the  decree  below 
aflSrmed,  upon  grounds  appearing  in  the  opinion  of 
this  Court  reported  in  91  Tennessee,  at  pages  683 
to    692,    inclusive. 

On  March  1,  1892,  while  the  appeal  in  that 
cause  was  still  pending,  W.  S.  Shields  and  his  wife, 
formerly  Miss  Alice  M.  Watkins,  and  her  mother, 
Mrs.  Watkins,  commenced  the  present  proceeding  by 
what  the  pleader  termed  '^an  original  bill  in  the 
nature    of     a    supplemental    bill,"     to    establish    per- 


SEPTEMBER  TERM,  1894.  131 

Shields  v.  Clifton  Hill  Land  Co. 

sonal  liability  upon  E.  Watkins  and  various  other 
defendants,  -and  to  collect  from  them  individually  the 
balance  alleged  still  to  be  due  on  the  decree  ren- 
dered against  the  Clifton  Hill  Land  Company  under 
the   vendor's    bill. 

In  an  amended  and  supplemental  bill,  filed  by 
the  same  parties  on  February  3,  1893,  they  allege 
that  the  said  balance,  as  ascertained  by  decree  of 
this  Court  in  the  other  case,  is  $77,916.60;  and 
that  an  execution  has  been  issued  for  the  same  and 
returned  7iulla  bona.  The  grounds  upon  which  in- 
dividual liability  is '  claimed  on  the  one  hand  in 
these  bills,  and  denied  on  the  other  hand  in  the 
answers  thereto,  will  properly  appear  hereafter.  At 
this  point  it  is  feuflScient  to  say  that  each  and  every 
defendant,  except  the  Clifton  HUl  Land  Company, 
strongly  denied  his  liability  upon  any  ground,  and 
that  the  Chancellor,  with  the  pleadings,  proof,  and 
decrees  in  all  the  cases  herein  mentioned  before  him, 
deemed  the  defenses  good,  and  therefore  dismissed 
these  bills.  Complainants  have  appealed  and  assigned 
errors. 

The  first  assignment  of  error  is  as  follows:  '^The 
Court  erred  in  refusing  to  hold  the  said  individual 
defendants  who  composed  the  syndicate,  or  partner- 
ship, liable  for  the  balance  due  complainants  on  the 
purchase  price  of  said  lands.  The  notes  given  there- 
for were  those  of  the  partnership,  and  not  the  notes 
of   the   corporation.      They  antedate   the  corporation."" 

This   assignment,    and   the   argument  in   support    of 
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it,  are  based  upon  the  contention  that  the  incorjX)- 
rators  of  the  Clifton  Hill  Land  Company,  and  their 
associates,  were,  in  the  first  instance,  partners  under 
that  name,  and  that  as  such  they  purchased  the  land 
and  gave  notes  for  the  purchase  money  before  in- 
corporation, and  in  doing  so  became  individually 
liable  for  the  purchase  price.  If  this  contention  be 
true  as  to  the  facts  of  the  case,  it  is  also  true  as 
to   the   legal   result,    nothing   else   appearing. 

<*It  is  well  settled,"  says  Judge  Wright,  '^that 
where  an  association,  which  has  existed  as  a  mere 
copartnership,  becomes  incorporated,  and  the  corpo- 
ration then  accepts  an  assignment  of  all  the  property 
of  such  association,  for  the  purpose  of  carrying  out 
their  object,  they  are  primarily  and  jointly  and 
severally  liable  for  all  the  debts  incurred  before  the 
act  of  incorix)ration.  In  such  a  case  the  responsi- 
bility of  the  corjwration  for  contracts  previously 
made  with  the  association  does  not  become  substituted 
so  as  to  exempt  the  members  from  individual  liabil- 
ity, and  it  does  not  change  the  case  that  the  mem- 
bers of  the  company  had  it  in  view  to  procure  a 
future  act  of  incorporation  when  it  was  formed." 
Broyles   v.    McCoy,    5    Sneed,    603. 

But  these  complainants  can  have  no  relief  upon 
that  view  of  the  case,  because  neither  alleged  in  the 
pleadings   nor   established   by   the   proof. 

It  is  true  that  *^when  the  language  of  a  bill  is 
susceptible  of  a  limited  or  enlarged  construction  as  to 
its   object  and   extent   of    relief   sought,    but   the   sub- 
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sequent  proceedings  show  that  the  complainant,  the 
Court,  and  the  defendant,  construed  the  words  in  the 
enlarged  sense,  that  meaning  will  be  considered  as 
the   one   intended."     Brandcni  v.  Mason ^    1   Lea,   615. 

That  rule,  however,  will  not  save  the  present  case 
on  the  point  made  in  the  first  assignment  of  error. 
The  bills  proceed  upon  two,  and  only  two,  distinct 
and  alternate  grounds  of  personal  liability:  (1)  because 
the  attempt  to  incorporate  was  ineffectual,  and  (2)  be- 
cause, if  effectual,  subscriptions  to  stock  have  not  been 
fully  paid.  The  proposition  of  liability  upon  any  other 
ground  is  not  advanced  in  either  of  the  bills.  Those 
parts  of  the  very  lengthy  original  bill,  most  directly  in 
point  are  the  following:  ''Complainants  are  informed, 
and  upon  such  information  charge,  that  the  defendant, 
Clifton  Hill  Land  Company,  was  intended  to  be  char- 
tered and  organized  as  a  corporation  under  the  Act 
of  1875  and  amendatory  Acts  of  the  Tennessee  Leg- 
islature. A  charter  was  attempted  to  be  obtained  on 
March  30,  1887,  and  is  in  substantial  compliance 
with  said  Act,  except  that  the  signatures  of  the  per- 
sons applying  for  the  charter  to  the  same,  were  ac- 
knowledged before  W.  G.  McAdoo,  Jr.,  a  Notary 
Public,  instead  of  the  County  Court  Clerk,  as  then 
required    by    law. 

''Whether  said  defendant  is  a  corporate  body,  un- 
der which  its  promoters  can  escape  personal  liability, 
or  a  partnership,  these  complainants  submit  to  the  wis- 
dom and  decision  of  the  learned  Court,  and,  in  view 
of    the   uncertainty  attending   a  solution  of    this  ques- 
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tion,  ask  to  be  allowed  to  file  its  bill  in  a  double 
aspect,    as   more    fully   set  forth   hereafter. 

''The  charter  mem]>ers  of  said  defendant  company 
are  defendants  E.  Watkins,  E.  Scott,  I.  Noa,  Jas. 
S.  Pinkard,  S.  W.  Divine,  and  Jno.  A.  Hart,  now 
deceased. 

''Acting  upon  the  supposition  that  they  had  a 
valid  charter,  the  promoters  and  projectors  of  the 
Clifton  Hill  Land  Company  fixed  its  capital  stock  at 
$250,000,  divided  into  2,500  shares  of  the  par  value 
of  $100  each,  and  opened  books  for  stock  subscrip- 
tion. The  stock  was  all  subscribed,  oflicers  elected, 
and  all  steps  taken  necessary  to  fully  organize  and 
equip  a  cor|X)rate  body  for  business.  The  officers 
elected  were  as  follows:  Defendant  E.  Watkins, 
president;  I.  Noa,  vice  president,  and  E.  Scott,  sec- 
retary and  treasurer.  The  $250,000  of  stock  was 
subscribed  for  by  the  following  persons,  as  shown 
by  the  minute  book  kept  by  the  secretary  and  treas- 
urer,   Scott: 

Name.                                                No.  Shares.  Amoukt. 

Jno.  A.  Ilart _ 250  $25,000 

W.  P.  Richardson 500  .50,000 

E.  Watkins... 2.50  2.5,000 

T.  C.  Catchings 250  25,000 

I.  Noa 250  2.5,000 

E.  Scott 2.50  2.5,000 

H.  A.  Bussick.. 250  25,000 

Little  &  Brown 250  2.5,000 

Jas.  S.  Pinkard 2.50  25,000 

Making  in  all ^250,000 

Again:     ^'Complainants   are   advised  and   insist   that 
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the  defendant,  Clifton  Hill  Land  Company,  at  the  time 
it  became  indebted  to  complainants,  was  not  a  valid 
and  legal  corporation,  by  reason  of  ha\dng  its  char- 
ter defectively  acknowledged,  the  acknowledgment 
having  been  taken  before  a  Notary  Public,  instead 
of  the  County  Court  Clerk,  as  the  law  at  that 
.time  required ;  and  that  said  Clifton  Hill  Land  Com- 
pany was  a  voluntary  association,  and  that  all  those 
who  were  interested  in  the  same  and  agreed  to  take 
stock  therein  are  liable  to  complainants  individually 
and  personally,  each  for  the  entire  amount  of  the 
notes   heretofore    sued    upon,    as   hereinbefore   stated. 

''Complainants  are  further  advised  and  insist  that 
complainants'  rights  having  been  acquired  and  vested 
when  said  notes  were  executed,  in  the  year  1887, 
that  the  subsequent  Act  of  the  Legislature,  attempt- 
ing to  legalize  corporations  whose  charters  were  ac- 
knowledged before  Notaries  Public,  could  not  affect 
rights  then  vested,  and,  regardless  of  the  effect  of 
said  Act  upon  the  rights  acquired  subsequent  to  its 
passage,  said  Act  could  in  no  way  affect  or  disturb 
complainants'  vested  rights  to  hold  said  projectors 
of  said  corporation  as  partners  personally  liable  upon 
such  notes ;  and  complainants  ask  that  said  defend- 
ant stock  subscribers  hereinbefore  named  be  held 
personally  liable  for  the  balance  due  upon  the  de- 
cree hereinbefore  left  unpaid  after  crediting  the  net 
amount  received  from  the  sale  of  the  190  acres  of 
land.  But  if  complainants  are  mistaken  in  this  po- 
sition,   and    said    defendant   company    is    a   valid    cor- 
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poration,  and  must  be  treated  as  such  in  these  pro- 
ceedings, then  complainants  insist  that  said  defendant 
stockholders  hereinbefore  mentioned  are  liable  to  them 
upon  their  various  and  sundry  stock  subscriptions. 
*  *  *  Said  company,  as  its  name  indicates, 
,was  a  land  company,  organized  for  the  purpose  of 
speculating  in  real  estate,  having  for  its  object  the 
buying  of  large  bodies  of  land  and  subdividing  the 
same,  and  selling  it  off  into  lots  and  blocks  at  an 
advanced   price." 

These  allegations,  briefly  stated,  are  that  the  char- 
ter of  the  Clifton  Hill  Land  Company  was  invalid 
because  defectively  acknowledged,  and  that  the  de- 
fendants are  therefore  personally  liable  for  the  com- 
pany's debts;  and,  in  the  alternative,  that  if  it 
should  be  adjudged  valid,  then  defendants  are  per- 
sonally liable  for  unpaid  stock.  Whether  they  were 
liable  upon  the  one  ground  or  the  other,  complain- 
ants, filing  their  bill  ^*in  a  double  aspect,"  are 
pleased  to  *^  submit  to  the  wisdom  and  decision  of 
the  learned  Court."  That  the  complainants  them- 
selves so  understood  their  oririnal  bill  is  further 
shown*  by  the  face  of  the  amended  and  supplemental 
bill.  In  the  latter  bill,  among  other  things,  they 
say:  ''Said  original  bill  further  charged  that  the 
defendant  company .  had  attempted  to  procure  a  char- 
ter of  incorporation  under  the  laws  of  Tennessee, 
pursuant  to  the  provisions  of  the  Act  of  1875  and 
amendatory  Acts,  but  that  the  acknowledgment  of 
the    charter    was    had    before    a    Notary   Public,    and 


SEPTEMBER  TERM,   1894.  137 

Shields  V.  Clifton  Hill  Land  Co. 

not  the  Clerk  of  the  County  Court,  as  the  law 
required;  and  the  question  of  the  legality  of  said 
charter  was  submitted  to  the  Court,  the  bill  being 
brought  in  two  aspects:  (1)  To  hold  the  projectors 
of  the  said  Clifton  Hill  Land  Company  personally 
liable  in  the  event  it  was  ascertained  that  the  at- 
tempted corporation  was  illegal;  and  (2)  to  hold 
them  liable  as  stockholders  for  non-paid-up  stock  in 
the  event  the  Clifton  Hill  Land  Company  was  as- 
certained  to   be   a   body   corporate." 

The  theory  of  partnership  or  syndicate  liability, 
otherwise  than  as  the  legal  result  of  a  futile  effort 
at  incorporation,  is  not  put  forth  in  either  of  the 
bills.  The  answers  did  not  enlarge  the  scope  of  the 
bills  themselves.  Their  denials  of  personal  liability, 
though  in  the  broadest  language,  are  to  be  applied 
only  to  the  grounds  upon  which  such  liability  was 
charged   in   the   bills. 

If  it  were  conceded,  however,  that  the  bills  state 
facts  sufficient  to  charge  defendants  with  personal 
liability  as  partners  in  the  purchase  of  the  land,  prior 
to  a  grant  of  the  charter,  and  without  reference  to 
its  validity  or  invalidity,  the  result  would  still  be 
the  same,  upon  this  branch  of  the  case;  for  the 
reason  that  the  proof  introduced  fails  to  show  that 
the   land   was   so   purchased. 

Undoubtedly,  some  of  the  defendants,  who  were 
stockholders  in  the  East  End  Land  Company,  con- 
templated the  purchase  of  this  land,  in  some  form, 
from   the   time   that  company  declined  to  buy  it.     The 
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idea  among  thorn  was  to  find  ten  men  who  were  will- 
ing to  become  equally  interested  in  the  matter.  Nine 
were  found,  and  one  of  them  agreed  to  take  a  double 
part.  They  accordingly  furnished  to  Chas.  A.  Lyerly, 
in  three  installments,  $35,000,  with  which  he  made 
the  cash  payment.  At  first  there  was  ho  distinct 
agreement  or  understanding,  even  among  those  parties 
themselves,  and,  much  less,  with  Mrs.  Watkins  and 
her  daughter,  as  to  the  form  in  which  the  purchase 
should  be  made,  or  who  should  become  the  owner  of 
the  land,  receive  the  deed,  and  make  purchase  money 
notes.  It  was  soon  determined,  however,  that  a  cor- 
poration, to  be  organized  and  known  as  the  Clifton 
Hill  Land  Company,  should  be  the  purchaser;  and 
on  the  day  the  last  instalment  of  the  $35,000  was 
paid  to  the  agent  and  attorney  of  the  vendors,  he 
was  apprised  of  that  fact,  and  employed  to  prepare 
the  charter,  which  he  did  without  delay.  The  charter 
was  signed,  acknowledged,  filed  with  the  Secretary  of 
State,  and  then  finally  registered,  with  his  certificate 
attached.  Assuming  all  of  those  steps  to  have  been 
regular,  as  they  were  unquestionably  intended  and 
supposed  by  all  parties  to  be,  the  formation  of  the 
company  as  a  body  politic  was  then  complete;  and 
its  validity  as  such  could  not  thereafter  be  collater- 
ally  questioned.       Code   (M.    &   V.),    1693. 

Soon  thereafter  the  Clifton  Hill  Land  Company, 
as  the  assignee  of  Lyerly,  completed  the  purchase 
of  the  land,  by  taking  a  deed  thereto,  and  execut- 
ing notes  for   the   unpaid  purchase  money.     The  vend- 
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ors  never  thought  of  the  nine  promoters,  if  they 
be  termed  such,  as  their  vendees.  They  were  not 
concerned  as  to  who  the  purchaser  should  be.  All 
they  wanted  was  to  have  the  terms  of  the  option 
complied  with,  for  their  own  security;  and  whether 
that  should  be  done  by  Lyerly  or  by  another  as 
his  assignee  of  the  option,  was  a  matter  of  indiffer- 
ence to  them.  They,  in  fact,  supposed,  as  they 
repeatedly  say  in  their  depositions,  that  the  East 
End  Land  Company  was  their  vendee.  This  sup- 
position on  their  part  was  no  doubt  due  to  the  fact 
that  Lyerly,  the  holder  of  the  option,  was  president 
of  that  company.  Certain  it  is  that  they  did  not 
think  they  were  selling  to  a  mere  partnership  or 
syndicate,  and  that  they  did  not  rely  upon  the  per- 
sonal liability  of  these  defendants  as  original  pur- 
chasers. Mr.  Caldwell,  their  agent  Q,nd  attorney, 
who  represented  them  intelligently,  faithfully,  and  hon- 
estly, from  first  to  last,  in  this  whole  matter,  and 
who  was  conversant  with  all  the  important  stages  of 
the  transaction,  had  no  thought  that  these  defend- 
ants were  purchasing  the  land  and  assuming  to  pay 
for  it,  either  as  a  copartnership  or  as  individuals. 
He  knew  that  the  Clifton  Hill  Land  Company,  but 
recently  incorporated,  was  in  fact  the  real  purchaser 
and  vendee.  He  wrote  the  charter  with  that  fact 
in  view,  and  subsequently  drafted  the  deed  and  pur- 
chase money  notes.  The  name  '^Clifton  Hill  Land 
Company"  was  used  for  the  first  time  in  the  char- 
ter;   and   there   was    no    prior    copartnership   or    syn- 
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dicate  by  that  name.  The  vendors,  by  the  terms 
of  the  option,  as  has  already  been  seen,  boimd 
themselves  to  convey  the  land  to  Lyerly  ''or  his 
indorsee,"  whoever  or  whatever  that  might  be. 
Prior  to  the  final  registration  of  the  charter  of  the 
Clifton  Hill  Land  Company,  all  business  with  re- 
spect to  the  option  and  the  land  was  transacted  with 
Lyerly,  as  the  owner  of  the  option  and  purchaser 
of  the  land.  He  made  the  cash  payment  and  took 
receipts  for  the  different  installments  thereof,  in  his 
own  name.  In  the  last  of  these  receipts  the  vend- 
ors referred  to  the  sale  as  ''his  purchase"  and 
again  stated  that  they  would  make  a  deed  to  him 
"or   his   assignee." 

After  the  grant  of  its  charter,  the  vendors  dealt 
with  the  Clifton  Hill  Land  Company  as  Lyerly' s 
assignee.  They  conveyed  the  land  to  it,  and  re- 
ceived its  notes  for  unpaid  purchase  money.  Only 
Lyerly,  the  person  to  whom  the  option  had  been 
granted,  and  the  Clifton  Hill  Land  Company  (his 
assignee)  were  known  in  any  of  the  writings  with 
respect  to  the  land  or  the  purchase  price  thereof. 
Before  the  time  came  to  make  the  deed,  Lyerly  was 
on  one  side  of  the  contract  and  the  vendors  on  the 
other.  After  that  time,  the  Clifton  Hill  Land 
Company,  Lyerly' s  assignee,  was  on  one  side  of  the 
contract  and  the  vendors  on  the  other.  In  view  of 
the  terms  of  the  option,  only  Lyerly  "or  his  in- 
dorsee" could  properly  have  been  thought  of  as 
vendee.       Only   he    "or   his   indorsee"    could   lawfully 
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have  demanded  and  received  a  deed  to  the  land. 
There  was  no  room  for  any  intermediate  purchaser. 
Lyerly  assigned  the  option  to  the  Clifton  Hill  Land 
Company  as  a  corporation,  not  as  a  syndicate  or 
copartnership,  and  the  vendors  conveyed  their  land 
to  it  and  took  its  notes  for  unpaid  purchase  money 
in  the  same  way.  Though  the  assignment  by  Ly- 
erly and  the  signature  to  the  purchase  money  notes 
fail  to  characterize  the  Clifton  Hill  Land  Company 
as  a  corporation  in  so  many  words,  and  though 
the  deed  to  the  land  has  been  lost,  so  that  its  ex- 
act language  cannot  be  known,  it  is  conclusively 
shown  by  other  proof  that  the  name  was  used  in 
those  instruments  as  that  of  a  corporation,  and  not 
otherwise.  There  was  no  voluntary  company  or 
copartnership  or  association  by  that  name.  Be- 
sides the  other  proof  on  the  subject,  the  signature, 
'*E.  Watkins,  President  Clifton  Hill  Land  Company," 
of  itself  indicates  a  corporate  contract,  and  suggests 
corporate  rather  than  personal  liability.  Case  Mfg, 
Co,    V.    S(Krnian,    138    U.    S.,    437. 

Mr.  Cook,  citing  that  case,  says:  ''The  corpo- 
ration alone  is  liable  where  its  note  was  given  in 
fulfillment  of  a  contract  entered  into  in  its  name, 
although  such  contract  was  prior  to  its  incorpora- 
tion."     Cook   on   S.    &   S.,    Sec.    707,    p.    1046. 

At  the  first  formal  meeting  of  the  stockholders 
of  the  Clifton  Hill  Land  Company,  on  June  9,  1887, 
after  the  election  of  officers  and  capitalization  on  the 
same    day,    the    following    action    was    taken:      ''On 
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motion  of  John  A.  Hart,  it  was  resolved  that  this 
company  buy  from  the  original  purchasers  of  the 
Watkins  farm  all  their  interest  therein,  and  pay 
them,  in  paid-up  stock  of  this  company,  the  sum  of 
$250,000,  and  assume  their  liability  of  $90,000  due 
to   Mrs.    Watkins,    the   original   vendor." 

This  minute  entry  is  said  to  aflford  '*  unequivocal 
evidence"  that  the  notes  given  to  the  vendors  of 
the  land  were  the  notes  of  a  <*  syndicate. "  Such 
would  seem  to  be  true  if  that  w^ere  all  the  evidence 
on  the  point,  but,  in  the  light  of  the  other  evidence 
in  this  record,  it  cannot  be  so.  The  object  of  the 
motion,  judged  by  the  other  writings  and  proof,  to 
which  reference  has  already  l)een  made,  must  have 
been  simply  to  formally  approve  the  purchase  already 
made  for  the  corporation,  and  to  provide  for  the 
issuance  of  stock  to  those  who  had  furnished  money 
with  which  to  make  the  cash  payment.  The  language 
used  is  not  the  most  appropriate  for  the  accomplish- 
ment of  such  an  end;  still,  that  must  have  been 
the   purpose. 

Treating  the  organization  as  not  entirely  complete 
w^hen  the  deed  was  made  to  the  Clifton  Hill  Land 
Company,  and  the  notes  executed  by  it,  approval  or 
disapproval,  and  compensation  to  those  who  had  ad- 
vanced the  $35,000,  were  the  only  questions  with 
respect  to  the  purchase  of  the  land  that  could  have 
been  open  for  the  consideration  of  the  stockholders 
when  that  motion  was  made  and  carried.  At  the 
most,    the    stockholders   then   had    power    only   to.  say 


SEPTEMBER  TERM,   1894.  143 

■  '  r  ,m"  •  111  I 

Shields  v.  Clifton  Hill  Land  Ck>. 

that  they  would,  or  that  they  would  not,  ratify 
what  had  previously  been  done  for  the  corporation, 
and  in  its  name.  Whatever  they  may  have  intended, 
they  could  not  have  changed  the  fact,  otherwise 
abundantly  established,  that  the  land  was  in  reality 
purchased   in   the   corporate   name. 

Moreover,  after  the  ninth  of  June,  as  before,  all 
parties  treated  the  notes  previously  executed  as  the 
obligations  of  the  corporation.  The  vendors  continued 
to  hold  the  notes,  received  interest  on  them  from 
time  to  time  from  the  corporation,  through  Scott, 
its  secretary  and  treasurer,  and,  after  maturity  and 
default,  tiled  their  bill  against  the  corporation  as 
purchaser  of  the  land  and  maker  of  the  notes;  sold 
and  repurchased  the  land,  and,  after  application  of 
proceeds,  obtained  decree  for  balance  against  the  cor- 
poration  alone. 

Though  not  expressly  so  called  in  the  bill  and 
decrees  in  that  cause,  it  is  entirely  manifest  that  the 
Clifton  Hill  Land  Company  was  proceeded  against  as 
a  corporation,  and  not  otherwise.  Indeed,  the  de- 
cree for  balance  now  sought  to  be  collected  could 
be  valid  upon  no  other  idea;  for,  a  merely  volun- 
tary syndicate,  company,  or  partnership  by  that 
name,  had  there  been  such,  could  have  been  bound 
only  by  naming  the  individual  members  thereof  in 
the   bill   and   decree. 

As  a  concluding  observation,  with  respect  to  the 
first  assignment  of  en'or,  it  is  well  to  say  that 
complainants    not    only   fail,    both    in    their    pleadings 
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and  in  their  testimony,  to  assert  that  they  sold  their 
land  to  the  defendants  as  partners,  but  they  plainly 
negative  such  an  idea  in  many  ways,  and  distinctly 
state  in  the  tenth  section  of  their  present  original 
bill  that  they  conveyed  it  to  the  Clifton  Hill  Land 
Company  as  a  corporation.  That  statement  is  in 
these  words:  ^'The  said  defendant,  Clifton  Hill  Land 
Company,  as  a  corporation,  is  absolutely,  utterly, 
and  notoriously  insolvent.  It  never  had  any  assets, 
real  or  personal,  except  the  190  acres  of  land  con- 
veyed to  it  by  complainants,  Mrs.  Watkins  and  Mrs. 
Shields,  and  that,  as  already  shown,  was  never  paid 
for  by  it;  and,  as  has  already  hereinbefore  been 
shown,  the  same  has  been  sold  at  public  outcry  for 
$47,000,  and  bid  off  by  complainants,  Mrs.  Wat- 
kins  and  Mrs.  Shields,  and,  since  the  sale  of  said 
property,  defendant  company  has  not  a  cent  of  prop- 
erty of  any  kind  left."  And,  in  section  twelve, 
they  refer  to  the  notes  for  the  land  as  '*the  notes 
held  by  complainants,  Mrs.  Watkins  and  Mrs.  Shields, 
against   said   defendant   company." 

The  second  assignment  of  error  is  as  follows: 
^^  Treating  the  notes  given  for  the  purchase  price  of 
said  land  as  those  of  the  corporation,  by  adoption, 
the  said  individual  defendants  are,  nevertheless,  per- 
sonally liable  thereon,  and  the  Court  erred  in  refus- 
ing so  to  hold:  (1)  Because  the  corporation  did  not, 
by  any  perfected  act,  assume  this  liability  of  its  pro- 
moters, or  substitute  itself  in  this  respect  for  its 
promoters.       (2)  But   if   it   had    done   so,    there   is   no 
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proof  of  the  acceptance  by  complainants  of  this  sub- 
stituted liability.  At  most,  complainants  only  accepted 
the  additional  liability  of  the  corporation.  (3)  And, 
in  any  event,  the  Clifton  Hill  Land  Company  never 
had  power  to  do  any  lawful  act,  its  charter  being 
void   for   want   of  proper   acknowledgment." 

The  controlling  thought  underlying  the  first  and 
second  subdivisions  of  this  assignment  is  readily  seen 
to  be  that  of  prinlary  liability  on  the  part  of  the 
individual  defendants,  as  the  result  of  their  having 
been  the  original  purchasers  of  the  land,  in  the  ca- 
pacity of  promoters  and  partners.  The  question  there 
raised  is  substantially  the  same  as  that  presented  in 
the  first  assignment  of  error,  which  has  just  been  so 
elaborately  considered  as  to  render  further  discussion 
of  the  question  unnecessary.  It  is  suflScient  to  say, 
briefly,  that  the  pleadings  do  not  assert,  and  the 
proof  does  not  sustain,  such  a  proposition.  The  con- 
tract of  purchase  was  that  of  the  corporation  as  such, 
and  its  liability  for  the  purchase  price  was  primary 
and  exclusive,  provided,  only,  that  all  preliminary 
steps    necessary   to    incorporation   were    validly   taken. 

This  brings  us  to  a  consideration  of  the  third  sub- 
division,  which  presents  the  primary  ground  of  relief 
sought  in  the  bills,  viz.,  that  the  charter  of  the 
Clifton  Hill  Land  Company  was  invalid,  because  not 
adsiowledged  before  the  proper  ofiScer,  and  that,  as 
a  legal  consequence,  the  supposed  incorporators  became 
liable,  as  individuals,  for  the  contract  made  in  the 
corporate  name. 

10— lOP 
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There  can  be  no  doubt  that  persons  assuming  to 
act  under  a  charter  invalid  because  some  positive 
requirement  of  the  law  has  not  been  complied  with, 
are  liable  as  individuals  for  all  debts  contracted  by 
them  in  the  name  of  such  corporation.  Such  per- 
sons so  contracting  in  such  a  case,  stand  in  the 
room  and  stead  of  the  corporation,  and  must  answer 
personally  for  its  obligations  to  third  persons.  2 
Spelling  on  Priv.  Corp.,  Sees.  ^32,  838;  1  Beach 
on   Priv.    Corp.,    Sec.    16. 

The  statute  in  force  at  the  time  the  charter  of 
the  Clifton  Hill  Land  Company  was  obtained  imper- 
atively required  the  acknow^ledgment  of  the  proposed 
incorporators  to  be  taken  before  the  Clerk  of  the 
County  Court  of  the  county  where  the  main  busi- 
ness of  the  corporation  w^as  to  be  conducted,  and 
permitted  it  to  be  taken  by  no  other  official.  Acts 
1875,  Ch.  142,  Sec.  3;  Code  (M.  &  V.),  §  1989. 
The  acknowledgment  w^is,  in  fact,  made  before  a 
Notary  Public,  and,  for  that  reason,  the  charter 
was  invalid.  Teai^ely  v.  TJu^  State  (oral);  Brewer  v. 
State^  7  Lea,  682.  As  a  result  of  tliat  defect,  the 
incorporators  at  once  became  personally  liable  for  the 
balance  of  the  purchase  price  of  the  land  conveyed  to 
the  supposed  corporation.  But  defendants,  conceding 
the  defective  acknowledgment,  say  that  it  was  effect- 
ually cured,  the  charter  made  good,  and  all  contracts 
and  obligations  of  the  corporation  made  valid,  by 
the    Act    of    March    10,    1890.       Such,    beyond    ques- 


SEPTEMBER  TERM,   1894.  147 

Shields  v,  Clifton  HiU  Land  Co. 

tion,   was  the  intent  and  meaning  of   that  Act,   whose 
language   is   as   follows: 

^^J3e  it  enacted  hy  the  Geiwral  Assenihly  of  the 
State  of  Tennessee^  That  all  charters  or  articles  of 
incorporation  heretofore  taken  out  under  the  gen- 
eral corporation  laws  of  this  State  which  were  or 
have  been  acknowledged  or  proven  before  Notaries 
Public,  are  hereby  ratified  and  confirmed,  and  shall 
have  and  possess  the  same  validity  and  effect  as  if 
they  had  been  acknowledged  or  proven  before  the 
County  Court  Clerk;  and  the  acts,  contracts,  and 
obligations  of  all  such  corporations  so  organized 
shall  have  and  possess  the  %ame  validity,  force,  and 
effect  as  if  the  charters  of  such  corporations  had 
been  acknowledged  before  the  County  Court  Clerk." 
Acts   Extra    Session    1890,    Ch.    17,    Sec.    1. 

Complainants  deny,  however,  that  this  legislation 
is  constitutional,  and  say  that  it  cannot  be  held  to 
operate  so  as  to  affect  them  or  their  rights  in  this 
case.  The  substance  of  the  position  is  that,  be- 
cause of  the  invalidity  of  the  charter  on  the  day 
the  land  was  conveyed  to  the  corporation,  the  de- 
fendants then  became  personally  liable  for  the  pay- 
ment of  the  purchase  money  notes;  that  such  per- 
sonal liability  was  a  vested  and  fixed  right  of  the 
vendors,  which  could  not  be  taken  away  or  impaired 
by  legislative  enactment,  as  would  be  the  effect  if 
the   Act   in   question   be   applied   in   this   case. 

The  constitutional  provision  upon  which  this  con- 
tention  is   made   is   as   follows:     '*That   no   retrospect- 
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ive  law,  or  law  impairing  the  obligation  of  con- 
tracts, shall  be  made."  Const.  Tenn.,  Art.  I., 
§20. 

This  does  not  mean  that  absolutely  no  retro- 
spective law^  shall  be  made,  but  only  that  no  retro- 
spective law  which  impairs  the  obligation  of  con- 
tracts, or  divests  or  impairs  vested  rights,  shall  be 
made.  Tmcrmend  v.  Townsend^  Peck,  15  and  17; 
Wynne  v.  Wyniu^  2  Swan,  205;  Collins  v.  Rail- 
road   Co,^    9    Heis.,    847. 

It  does  not  inhibit  retrospective  laws  made  in 
furtherance  of  the  police  power  of  the  State;  and, 
generally,  it  does  not  prohibit  remedial  legislation, 
nor  stand  in  the  way  of  statutes  passed  to  cure 
some  defect  or  omission  in  former  proceedings  or 
enactments,  or  in  the  case  of  parties  attempting  to 
comply  therewith.  Ih.;  Marr  v.  Bank^  4  Lea,  585; 
Knoxarille  v.  Bird^  12  Lea,  121;  Demoville  v.  Da^id- 
mn  County^  87  Tenn.,  223;  Munn  v.  Illijioisj  94 
U.  S.,  113;  Beer  Co,  v.  Massachmetts^  97  U.  S., 
25;  Stmie  v.  Missismppi^  101  U.  S.,  814;  Wade  on 
Retroactive  Law,  Sees.  23,  257;  1  Kent,  *456;  2 
Story  on  Const.,  674;  Cooley  on  Const.  Lim.  (5th 
Ed.),  443,  448,  455-458;  Ewell  v.  Daggs,  108  U. 
S.,  150,  151;  CroHs  v.  TI.  S.  Mortgage  Co.,  lb., 
488;  Satterlee  v.  Matthewson,  2  Peters,  412;  Suther- 
land  on   Stat.    Cons.,    Sees.    206,    207. 

We  quote  from  each  of  three  distinguished  authors: 

*'A  retrosj^ective  statute  affecting  and  changing 
vested    rights,    is    very    generally    considered,     in    this 
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country,  as  founded  on  unconstitutional  principles,  and 
consequently  inoperative  and  void.  But  this  doctrine 
is  not  understood  to  apply  to  remedial  statutes,  which 
may  be  of  a  retrospective  nature,  provided  they  do 
not  impair  contracts,  or  disturb  absolute  vested 
rights,  and  only  go  to  confirm  rights  already  exist- 
ing, and  in  furtherance  of  the  remedy,  by  curing 
defects,  and  adding  to  the  means  of  enforcing  exist- 
ing obligations.  Such  statutes  have  been  held  valid, 
when  clearly  just  and  reasonable  and  conducive  to 
the  general  welfare,  even  though  they  might  operate 
in  a  degree  upon  existing  rights — ^as,  a  statute  to 
confirm  former  marriages  defectively  celebrated,  or  a 
sale  of  lands  defectively  made  or  acknowledged."  1 
Kent,'    *455,    456. 

'^A  party  has  no  vested  right  in  a  rule  of  law 
which  would  give  him  an  inequitable  advantage  over 
another,  and  such  rule  may  therefore  be  repealed, 
and  the  advantage  thereby  taken  away.  To  illustrate 
this  remark,  if  by-  law  a  conveyance  should  be 
declared  invalid  if  it  wanted  the  formality  of  a 
seal;  or  a  note,  if  usurious  interest  was  promised 
by  it;  or  if  in  any  other  case,  on  grounds  of 
public  policy,  a  party  should  be  permitted  to  avoid 
his  contract  entered  into  intelligently  and  without 
fraud,  there  would  be  no  sound  reason  for  permit- 
ting him  to  claim  the  protection  of  the  Constitution, 
if  afterwards,  on  a  different  view  of  public  policy, 
the  Legislature  should  change  the  rule,  and  give 
effect    to    his    conveyance,    note,    or    other    contract. 


150  KNOXVILLE : 


Shields  v.  Clifton  Hill  Land  Co. 


exactly  according  to  the  original  intention.  Such 
infirmities  in  contracts  and  conveyances  are  often 
cured  in  this  manner,  and  with  entire  justice;  and 
the  same  may  also  be  done  with  defects  in  legal 
proceedings,  occasioned  by  mere  irregularities.  When 
a  Court  or  its  officers,  in  a  case  of  which  the  Court 
has  full  jurisdiction,  have  failed  to  observe  strictly 
the  rules  of  procedure  which  are  prescribed  for  the 
orderly  conduct  of  affairs,  and,  in  consequence  thereof, 
a  party  who  was  in  no  way  injured  by  the  irreg- 
ularity, is  nevertheless  in  jwsition  to  take  advantage 
of  the  error  to  avoid  the  proceedings,  it  is  often 
not  only  just  but  highly  proj)er  that  the  Legislature 
shall  interfere  and  cure  the  defect  bv  validatino:  the 
proceedings.  And  if  this  may  be  done  in  proceed- 
ings, which  concern  only  private  parties,  it  may  be 
done  in  case  of  errors  in  the  proceedings  of  corpo- 
rations, and  of  public  bodies.  Retrospective  legisla- 
tion to  cure  their  irregularities  is  not  forbidden." 
2    Story   on   Const.    (5th   Ed.),    674. 

**If  the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defect  in  the  pro- 
ceedings, is  something  the  necessity  for  which  the 
Legislature  might  have  dispensed  wuth  by  prior  stat- 
ute, then  it  is  not  beyond  the  power  of  the  Legis- 
lature to  dispense  with  it  by  subsequent  statute. 
And,  if  the  irregularity  consists  in  doing  some  act, 
or  in  the  mode  or  manner  of  doing  some  act  which 
the  Legislature  might  have  made  immaterial  by  prior 
law,    it   is   equally   competent    to   make    the   same   im- 
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material  by  a  subsequent  law."  Cooley  on  Const. 
Lhn.    (5th   Ed.),    458. 

Referring  to  tlie  subject  of  legislative  ratification, 
another  learned  author  makes  this  remark:  *'Such 
subsequent  ratification  will  not  only  legalize  the  ex- 
istence of  a  corporation  formed  without  authority  of 
law,  and  authorize  the  association  to  act  in  a  cor- 
porate capacity  thereafter,  but  it  may  also  cure  the 
illegality  of  corporate  acts  performed  before  the  act 
of  ratification  was  passed,  and  render  such  acts  as 
valid  and  binding  as  if  authority  to  perform  them 
had  been  previously  granted  by  the  Legislature."  1 
Morawetz   on   Private   Corp.    (2d   Ed.),    Sec.    20. 

A  stipulation  in  the  face  of  a  note  for  usurious 
interest  affords  the  maker  a  perfect  defense  to  any 
action  for  the  collection  of  the  note;  yet  he  has  no 
such  vested  right  in  the  defense  or  the  contract  or 
the  usury  statute,  as  that  the  latter  may  not  be 
repealed,  and  the  obligation  made  collectible  by  a 
retrospective  law.      Mvell  v.   Daggs,    108   U.    S.,   150. 

So,  likewise,  a  loan  of  money  made  in  one  State 
by  a  corporation  of  another  State,  though  not  col- 
lectible at  the  time  because  then  contrary  to  the 
law  of  the  former  State,  may  be  rendered  collect- 
ible by  a  subsequent  law.  The  latter  law,  though 
destrojnng  a  co^iplete  defense  to  any  suit  brought  for 
the  collection  of  the  loan,  does  not  impair  the  obli- 
gation of  the  contract.  '^It  rather  enables  the  par- 
ties to  enforce  the  contract  they  intended  to  make. ' ' 
Gh^oss   V.     U,    S.   Mortgage   Co.,    108  U.    S.,    488. 
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Clearly,  the  Act  of  1890  does  not  impair  the  ob- 
ligation of  any  contract  with  complainants,  for  they 
had  no  contract  with  the  individual  defendants.  Their 
contract  was   with    the    corporation;    hence   that    Act, 

m 

which  gives  life  to  the  corporation,  effectuates  rathw 
than  impairs  the  obligation  of  its  contract.  No  more 
does  that  Act  divest  or  impair  any  vested  right  of 
complainants.  They  had  no  vested  right  in  the  defect 
in  the  charter  of  the  Clifton  Hill  Land  Company; 
hence,  the  cure  or  removal  of  that  defect  did  not 
divest  or  impair  any  vested  right  of  theirs.  The 
right  to  sue  the  defendants  personally  was  not  a 
vested  right  in  legal  contemplation.  It  was  but  a 
consequential  right,  resulting  from  the  disability  of 
the  corporation,  and  not  a  right  flowing  from  any 
contract  with  the  individuals  as  such.  The  mutual 
intention  was  to  bind  the  corporation,  not  the  in- 
corporators, for  the  price  of  the. land;  and  no  vested 
right  could  arise  contrary  to  that  intention.  A  law 
which  facilitates  the  intention  of  the  parties  to  a  con- 
tract, never  impairs  its  obligation  or  divests  or  im- 
pairs  any   vested   right   thereunder. 

As  forcibly  remarked  by  Mr.  Justice  Washington, 
in  an  early  case:  *^It  is  not  easy  to  perceive  how  a 
law  which  gives  validity  to  a  contract  can  be  said 
to  impair  the  obligation  of  that  contract."  Satterlee 
V.    Matthetason,    2   Peters,    412. 

Complainants  had  no  vested  right  in  the  law  which 
permitted  only  Clerks  of  the  County  Courts  to  take 
acknowledgments    to    charters,    nor  against    defendants 
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on  account  of  that  law.  Oui;  conclusion  is,  that  the 
Act  of  1890  is  valid,  both  as  a  retrospective  and  as 
a  prospective  law.  Besides,  if  it  were  held  that  the 
Act  in  question  can  operate  only  as  a  prospective 
law,  complainants  would  now  be  estopped  to  assert 
personal  liability  of   the  incorporators  upon  the  ground 

that  the   charter    of    the    company   was   originally   in- 

• 

valid.  The  continued  prosecution  of  their  vendors' 
bill  against  the  company,  as  a  corporation,  after  the 
passage  of  that  Act,  must  be  assumed  in  law  to  have 
proceeded  in  recognition  of  that  Act,  and  upon  the 
idea  that  it  had  validated  the  notes  sued  upon.  Com- 
plainants received  those  notes  from  the  supposed  cor- 
poration, as  their  vendee,  April  14,  1887;  held  them 
continuously  before  and  after  the  completed  organi- 
zation of  the  company,  on  June  9,  1887;  collected 
interest  on  them  from  time  to  time;  filed  their  vend- 
ors' bill  against  the  corporation  in  April,  1889,  and 
prosecuted  the  same  to  final  decree  in  this  Court  at 
the  September  Term,  1892,  when  they  obtained,  against 
the  corporation  alone,  the  decree  made  the  basis  of 
the  present  action.  This  course  of  conduct,  in  Court 
and  out,  running  through  a  period  of  more  than  five 
years,  and  continuing  more  than  eighteen  months  after 
the  charter  of  the  company  and  its  contracts  had 
been  expressly  validated  by  the  Legislature,  conclu- 
sively estops  them  from  now  claiming  and  obtaining 
relief  on  any  theory  inconsistent  with  the  validity  of 
the   corporation   or   of   its   notes   for   the   land. 

The   case   of  Broyles  v.    McCoy^    5    Sneed,    603,    is 
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not  controlling  in  thJs  case,  because  the  personal 
liability  there  enforced  was  predicated  upon  a  com- 
pleted written  contract,  executed  by  the  defendants 
before   any   steps  ^  were   taken   to   procure   a   charter. 

The  third  and  last  assignment  of  error — that 
which  brings  forward  for  consideration  the  second 
or  alternate  aspect  of  .  the  bills — is  as  follows: 
'^ Again,  treating  this  liability  as  that  of  the  cor- 
poration alone,  the  Court  erred  in  not  giving  decree 
against  said  individual  defendants  upon  their  stock 
subscriptions  to  said  Clifton  Hill  Land  Company. 
There   was   no    valid    payment   of   sai^l   subscriptions." 

Since  the  case  of  Wood  v.  Dumrnerj  3  Mason, 
308,  decided  by  Judge  Story  in  1824,  it  has  been 
the  general  doctrine  of  American  Courts  that  the 
capital  stock  of  a  corporation  is  a  trust  fund  for 
the  payment  of  corporate  debts;  and  that,  in  case 
of  insolvency,  stock  subscribers-  are  liable  to  credit- 
ors of  the  company  for  unpaid  subscriptions,  so  far 
as  required  for  the  satisfaction  of  its  liabilities. 
Sawyer  v.  Iloag^  17  Wallace,  611;  OJdo  Life  Ins. 
Co,  V.  Merchants^  Lui.  Co,^  11  Hum.,  31;  Wetheiy 
hee  V.  Baker ^  35  N.  J.  Eq.,  501;  Sav^yer  v.  Upton,, 
91  U.  S.,  60;  Thmnpson  v.  Bai\k^  3  Am.  St.  R., 
797,  and  note  p.  808;  Kelley  Bros,  v.  Fletcher^  94 
Tenn.,  1;  Cook,  S.  and  S.,  Sec.  199;  2  Mora- 
wetz,  Pri.  Corp.,  Sec.  780;  1  Beach,  Pri.'  Corp., 
Sees.  113-116;  Thompson's  Liab.  Stockh.,  Sec.  10; 
Taylor,  Pri.  Corp.,  Sees.  701-704;  2  SpelUng,  Pri. 
Corp.,    Sec.    784. 
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Conceding  this  doctrine,  defendants  say  that  it  is 
available  only  to  those  persons  whose  debts  were 
contracted  after  subscription  made,  and  in  reliance 
upon  it,  and  that  it  cannot  be  successfully  invoked 
by  these  complainants,  because  their  debt  was  cre- 
ated before  the  capitalization  of  the  company,  and 
before   any   subscriptions   to   stock  were   made. 

Counsel  for  complainants  admit  the  facts  stated, 
but  dispute  the  legal  proposition.  They  contend  that 
the  true  reason  of  the  doctrine  is,  that  unpaid  sub- 
scription to  capital  stock  is  the  property  of  the 
corporation,  liable  in  the  last  resort  to  the  payment 
of  all  of  its  just  debts;  that,  being  such,  it  stands 
upon  the  same  ground,  with  respect  to  creditors,  as 
any  other  corporate  property;  and,  like  any  other 
property,  may  be  subjected,  in  case  of  insolvency, 
to   antecedent  and   subsequent   debts   alike. 

It  is  further  said  that  if  corporate  creditors  can 
be  denied  resort  to  stock  subscriptions,  because  made 
after  the  creation  of  their  debts,  they  may,  upon 
the  same  reasoning,  be  denied  resort  to  any  other 
after-acquired  property;  that  there  is  no  difference, 
in  this  respect,  between  the  liabilities  of  corporations 
and  of  natural  persons;  that,  inasmuch,  as  in  case 
of  credit  extended  to  a  natural  person,  the  creditor 
has  a  right  to  look  not  only  to  the  property  he 
then  has,  but  also  to  all  that  he  may  thereafter 
acquire,  the  xjorporate  creditor  should  have  the  same 
right;  and,  finally,  that  all  property  of  natural  or 
artificial   persons,    whenever   or   however   acquired,   un- 


156  KSOXVILLE  : 


Shields  v.  Clifton  Hill  Land  Co. 


less  expressly  exempted  by  law,  is  liable  for  all 
valid  debts  of  the  one  or  the  other  whenever  created. 
Those  are  very  forcible  views,  and,  were  the 
question  a  new  one,  we  would  adopt  them  as  the 
surest  means  of  doing  justice  in  every  case.  The 
doctrine  seems,  from  its  inception,  however,  to  have 
been  rested  on  actual  or  presumed  reliance  by  the 
.  creditor,  at  the  time  his  debt  was  created,  upon  the 
then  capital  stock  of  the  corporation  for  payment. 
Wood  V.  Dummer^  3  Mason,  308;  AdJer  t.  Brick 
Co.^  13  Wis.,  60;  Allen  v.  Montgomery  B.  Co,^ 
11  Ala.,  437;  Wetherhm  v.  Baler,  35  N.  J.  Eq., 
501;  Sairyey*  v.  Upton,  91  U.  S.,  56;  Sawyer  v. 
noag,  17  Wallace,  611;  ITospe^  \.  N.  W.  Mfg. 
i&  Car  Co.,  5  Am.  R.  R.  &  Corp.  Rep.,  570;  2 
Morawetz,  Pri.  Corp.,  Sec.  7.81;  J^i7\st  Nat.  Bank 
V.  Mining  Co.,  18  Am.  St.  R.,  516  (S;  C,  42 
Minn.,  327),  and  other  cases  too  numerous  to  men- 
tion. 

In  the  last  case,  the  Court  said:  *< While  the 
Courts  have  not  always  had  occasion  to  state  the 
limitation  upon  the  doctrine  that  'the  capital  stock 
is  a  trust  fund  for  the  benefit  of  creditors,'  yet  we 
think  that  it  will  be  found  that  in  every  case  where 
they  have  impressed  a  trust  upon  the  subscription 
of  the  shareholders,  it  has  been  in  favor  of  cred- 
itors becoming  such  afterwards;  and  hence,  fairly  to 
be  presumed  as  relying  upon  the  amount  of  capital 
which  the  company  was  represented  as  having."  13 
Am.    St.    R.,    516. 
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In  a  late  case,  the  Supreme  Court  of  the  United 
States  said:  *'We  have  no  doubt  the  learned  Circuit 
Judge  held  correctly  that  it  was  only  subsequent 
creditors  who  were  entitled  to  enforce  their  claims 
against  the  stockholders,  since  it  is  only  they  who 
could,  by  any  legal  presumption,  have  trusted  the 
company  upon  the  faith  of  the  increased  stock." 
Ilaiidly  V.    Stutz,    139   U.    S.,    435. 

But  the  rule  of  nonliabilitj'-  of  stockholders  for 
antecedent  debts  does  not  apply  where  the  amount 
of  capital  stock  is  definitely  fixed  in  the  charter, 
for,  in  that  case,  the  creditor  is  presumed  to  have 
contracted  with  reference  to  the  charter  capitaliza- 
tion.      2   Morawetz,    Sec.    781. 

The  "trust  fund  doctrine,"  as  thus  far  consid- 
ered,  may  well  be  termed  the  American  common  law 
on  the  subject,  originated,  developed,  and  enforcible 
by  the  Courts  of  Equity  in  this  country.  Many  of 
the  States  have  statutes  on  the  subject,  some  of 
which  are  merely  declarative  of  that  common  law, 
some  restrictive  in  their  nature,  and  others  more 
comprehensive  and  imperative.  The  Tennessee  statute 
is  in  these  words:  "The  amount  of  any  unpaid 
stock  due  from  a  subscriber  to  a  corporation  shall 
be  a  fund  for  the  payment  of  any  debts  due  from 
the  corporation;  n©r  shall  the  transfer  of  stock  by 
any  subscriber  release  him  from  payment,  unless  his 
transferee  has  paid  up  all  or  any  of  the  balance 
due  on  said  original  subscription."  Acts  1875,  Ch. 
142,    Sec.    5,    p.    237;    Code   (M.    &   V.),    §1708. 
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This  provision  was  properly  incorporated  into  the 
charter  of  the  Clifton  Hill  Land  Company,  and  is 
binding  on  all  stock  subscribers.  What  does  it 
mean?  What  is  made  a  fund  for  the  payment  of 
debts?  ''Any  unpaid  stock."  What  debts  are  con- 
templated? ''Any  debts  due  from  the  corporation.-' 
"Any  unpaid  stock"  means  all  unpaid  stock,  and 
"any  debts  due  from  the  corporation"  means  all 
debts  due  from  the  corporation — that  is  to  say,  all 
unpaid  stock  shall  be  a  fund  for  the  payment  of 
all  debts  of  the  corporation.  No  subscriber  for 
unpaid  stock  can  escape  liability,  and  no  corporate 
debt  shall  go  unpaid,  so  far  as  the  capital  stock  is 
concerned.  The  liability  attaches  to  all  subscribers; 
the  security  extends  to  all  creditors.  No  subscriber 
whose  stock  remains  unpaid  can  escape  liability,  and 
no  creditor  who  has  a  valid  debt  can  be  denied 
his  security.  Nothing  is  said  in  the  statute  with 
respect  to  the  time  the  subscription  shall  be  made, 
nor  as  to  the  time  the  debts  shall  be  created.  No 
limitation  is  made  in  either  case.  The  clear  and 
plain  meaning  of  the  statute  is  that  all  unpaid  stock, 
whenever  subscribed,  shall  be  a  fund  for  the  pay- 
ment of    all   corporate   debts,    w^henever   created. 

Under  this  statute,  it  is  clear  that  all  subscrib- 
ers to  stock  in  the  Clifton  Hill  Land  Company 
would,  be  individually  liable,  in  a  proper  proceed- 
ing, for  the  debt  of  complainants  to  the  extent  that 
their  respective  subscriptions  may  be  shown  to  re- 
main   impaid.       A    similar    statute    was    so    construed 
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by  the  Supreme  Court  of  Illinois  in  the  case  of 
jRoot  V.  Slymock,  120  111.,  350  (S.  C,  60  Am.  R., 
658).       See   also   2   Morawetz,    Sec.    870. 

Some  of  the  defendants,  notably  Catchings  and 
Richardson,  deny  that  they  were  ever  subscribers 
for  any  part  of  the  stock  in  the  Clifton  Hill  Land 
Company,  and  all  of  them  say  that  all  the  stock 
has   been   fully   paid. 

The  proof  on  the  issue  of  payment  is,  that  cer- 
tain of  the  defendants,  collectively,  furnished  the  ag- 
gregate sum  of  $35,000  in  money,  which  was  used 
by  Lyerly  in  making  the  cash  payment  on  the  land 
before  the  Clifton  Hill  Land  Company  was  actually 
incorporated;  and  that,  on  the  ninth  of  June  fol- 
lowing the  incorporation,  the  stockholders  took  the 
action  indicated  by  the  following  entry  upon  the 
minutes:  "On  motion  of  John  A.  Hart,  it  was 
resolved  that  this  company  buy  from  the  original 
purchasers  of  the  Watkins  farm  all  their  interest 
therein,  and  pay  them,  in  paid-up  stock  of  this  com- 
pany, the  sum  of  $250,000,  and  assume  their  liability 
of  $90,000  as  due  Mrs.  Watkins,  the  original 
vendor." 

So  far  as  the  question  of  payment  is  concerned, 
this  action  of  the  stockholders  can  have  no  other 
meaning,  in  law,  than  that  the  company  was  to 
give  those  particular  defendants  $250,000  of  paid- 
up  stock  for  their  equity  in  the  land,  or  against 
the  corporation,  by  reason  of  the  fact  that  they  had 
so    furnished     the     $35,000     already     mentioned.       It 
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cannot  mean  in  legal  contemplation,  nor  was  it  in 
fact  intended  to  mean,  that  such  persons  were  sell- 
ing the  land  itself  to  the  company  and  taking  as 
consideration  therefor  the  ^250,000  of  paid-up  stock; 
for,  as  we  have  seen  heretofore,  the  land  was  al- 
ready the  property  of  the  corporation,  subject  to 
the  lien  for  unpaid  purchase  money.  That  the  par- 
ties concerned  might  then  reasonably  have  consfdered 
the  land,  incumbered  as  it  was,  as  fairly  worth 
$250,000  in  cash,  or  even  more,  is  satisfactorily  es- 
tablished by  the  proof,  hence  there  could  be  no 
doubt,  in  view  of  the  settled  rule  that  property 
needed  by  the  company  may  be  taken  at  a  fair 
valuation  in  payment  of  stock  subscription  {Kelley 
Bros.  V.  Fletcher^  94  Tenn.,  p.  1),  that  if  the 
subscribers  had  been  vendors  of  the  land,  the  stock 
was  in  fact  fully  paid;  but  whether  the  mere  equity 
of  the  contributors  of  the  $35,000  used  ior  the 
cash  payment  could  properly  have  been  given  so 
large  a  purchasing  value  is  quite  a  different  ques- 
tion. It  is  clear  to  our  minds  that  the  company 
had  the  legal  right  to  issue  full  paid  stock  in  ex- 
tinguishment of  that  equity,  yet  the  record  fails  to 
show   that   it  was   worth   so   much   as   $250,000. 

But  it  is  said  that  the  question  of  overvaluation 
is  not  raised  in  the  pleadings,  and  that,  for  that 
reason,  it  cannot  be  considered  by  the  Court.  It  is 
plain  law,  that  a  contract  whereby  a  corporation 
receives  needed  property  in  the  payment  of  stock 
subscription,  is   presumed,   in   the  first  instance,   to  be 
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valid  and  binding  upon  all  parties  concerned;  and 
that  it  must  stand  as  made,  and  operate  as  intended, 
until  impeached  by  appropriate  pleading  and  proof. 
Phelan  v.  HcLzard^  5  Dillon,  50;  Clow  v.  Broimx^ 
31  N.  E.  Rep.,  362;  Coit  v.  Gold  Arnal'gamating 
Co.  J  119  U.  S.,  345;  Kelley  Bros.  v.  Fletcher,  94 
Tenn.,    1. 

The  allegation  in  the  original  bill  before  us  is  as 
follows:  "Complainants  are  informed  and  charge  that 
those  who  subscribed  for  stock  in  the  defendant 
company  have  paid  very  little  upon  their  stock  sub- 
scription, and  perhaps  some  have  paid  nothing  at  all. 
Complainants  are  informed  that  one  or  more  small 
assessments  were  made  upon  the  stock  subscribers, 
which  were  paid,  at  least  in  part,  said  stock  assess- 
ment being  levied  for  the  purpose  of  collecting  money 
from  the  subscribers  to  pay  the  annual  interest  due 
upon  the  notes  held  by  complainants,  Mrs.  Watkins 
and  Mrs.  Shields,  against  said  defendant  company; 
and  that,  with  this  exception,  none  of  said  stock  sub- 
scriptions have  been  paid  in,  and  the  same  are  due 
and   owing   to   the   corporation." 

This  is  merely  an  allegation  of  nonpayment,  and 
is  not  claimed  to  have  been  intended  for  more.  It 
does  not  even  refer  to  the  transaction  whereby  the 
stock  was  paid,  and  can,  by  no  construction,  be 
taken  as  an  impeachment  of  it.  Hence,  under  the 
authorities  last  cited,  the  question  of  overvaluation 
cannot  be  considered,  but  the  Court  must  assume, 
upon-   this    record,    that    the    equity   of    the    subscrib- 
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ers  in  the  land  was  worth  as  much  as  the  par 
value  of  the  stock,  that  being  the  price  at  which 
it  was  taken,  and  that  the  subscriptions  are  full 
paid.  The  question  of  pleading  was  elaborately 
considered  in  Kelley  Bros.  v.  FUtcher^  ante^  p.  1. 
Let  the   decree   be   affirmed. 


DISSENTING   OPINION. 

Wilkes,  J.  I  cannot  concur  with  the  opinion  of 
the  majority  in  this  case.  The  very  late  hour  of 
the  term  at  which  the  able  tend  elaborate  opinion  of 
the  majority  was  prepared  and  presented,  will  not 
admit  of  any  elaborate  presentation  of  my  individ- 
ual views  of  the  question  involved,  having  had  only 
a   portion   of  the   morning   to   prepare   this   paper. 

So  far  as  the  result  of  this  case  is  concerned, 
these  views  have  no  value,  as  I  stand  alone,  and  I 
state  them  with  the  utmost  deference  for  the  views 
of  the  majority,  but  I  deem  it  incumbent  to  briefly 
express  these  views  in  view  of  the  fact  that  almost 
daily  questions  of  a  similar  character  are  being  pre- 
sented to  the  Court  in  connection  with  the  collapse 
of  nominal,  not  to  say  fraudulent,  corporations,  and 
the  winding  up  of  boom  speculations,  in  which  pro- 
moters and  parties  interested  seek  to  escape  personal 
liability   upon   technical   grounds. 

I  am  of  opinion  that  the  individual  defendants  in 
this   case   are   personally   liable,    as    parties    composing 
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the  purchasing  syndicate  known  as  the  Clifton  Hill 
Land  Company,  for  the  balance  of  the  purchase 
money  for  the  Oakland  farmr,  after  exhausting  the 
proceeds  of  the  land  upon  which  the  lien  was  re- 
tained, and  that  complainants,  under  their  pleadings, 
are   entitled  to   a  recovery. 

This  property,  in  my  view  of  the  case,  was  pur- 
chased by  the  syndicate  when  they  accepted  the  Ly- 
erly  option  previous  to  February  28,  1887,  the  date 
when  that  option  expired.  It  was  certainly  purchased 
by  some  one  during  the  life  of  that  option,  ^and  it 
could  not  have  been  by  the  corporation,  because  no 
steps  to  organize  that  was  taken  until  March  17, 
1887,  nor  was  there  any  organization  thereunder,  nor 
any  stock  subscribed  until  June  9,  1887.  Until  the 
latter  date,  the  corporation  had  no  officers,  no  agents, 
no  stock,  no  life,  no  final  determination  to  incorporate. 

The  syndicate  became  the  equitable  owner  of  the 
land,  and  its  members  equitably  bound  for  the  pur- 
chase money,  whatever  may  have  been  their  liability 
in  an  action  at  law  for  want  of  a  direct  promise 
on  the  part  of  each  to   pay. 

The  notes  executed  April  14,  1887,  clearly  indi- 
cate, to  my  mind,  that  the  purchase  was  that  of  the 
syndicate,  and  the  notes  of  the  members  of  the  syn- 
dicate, and  not  of  the  corporation,  which  then  had 
no  legal  existence,  no  organization,  no  stock,  nothing 
but  a   void   charter   not  then  accepted. 

E.  Watkins,  at  that  date,  was  president  of  the 
syndicate,  but   not  of  the   corporation,  for  he  did  not 
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become  president  of  the  corporation  until  two  months 
afterwai'd,  and  the  note  signed  by  him  as  president 
of  the  Clifton  Hill  Land  Company,  was  the  note  of 
the  partnership  of  that  name,  and  not  of'  the  cor- 
poration which  subsequently  organized  under  that  name. 
But  if  any  doubt  remains  upon  this  point  it  is  en- 
tirely removed  by  the  action  of  the  stockholders  on 
June  9,  1887,  when,  on  motion  of  John  A.  Hart, 
it  was  resolved  that  this  company,  that  is,  the  cor- 
poration, buy  from  the  original  purchasers  of  the 
Watkins  farm  all  their  interest  therein,  and  pay  them 
therefor,  in  paid  up  stock  of  this  company,  the  sum 
of  $250,000,  and  assume  their  liability  of  $90,000, 
as  due  to  Mrs.  Watkins,  the  original  vendor.  It  is 
clear  from  this,  that  the  land  was  bought  from  Mrs. 
Watkins  by  the  partners,  and  not  by  the  corpora- 
tion, and  that  the  corporation  bought  from  the  pro- 
moters, and  agreed  to  pay  them  in  stock  for  the 
purchase. 

With  all  due  resj^ct  for  the  exceedingly  able 
opinion  of  the  majority,  I  think  it  proceeds  upon 
an  erroneous  idea  in  holding  that  certain  acts  done 
and  transactions  made  were  the  acts  of  the  corjK)- 
ration,  when,  as  a  mat£er  of  fact,  they  were  the 
acts  of  the  individuals  operating  under  the  name  of 
the  Clifton  Hill  Land  Company,  as  a  partnership 
designation,  before  it  was  incorporated  under  the 
same  name.  Li  my  view,  the  corporation,  as  such, 
did  no  act  to  connect  it  with  this  transaction  until 
the    ninth    day    of    June,    1887.       Up    to    that    time, 
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all  that  was  done  was  done  as  individuals,  and  not 
as  a  corporation.  The  change  to  a  corporation  was 
made  June  9,  1887,  when  the  shrinkage  in  value 
had  set  in,  and  it  was  important  to  interpose  the 
corporation  to  shield  from  individual  liabilities.  No 
one  but  these  promoters  had  any  interest  in  the 
land,  or  had  incurred  a  liability  to  Mrs.  Watluns 
for   the-  pmxhase  money,    up   to   that   time. 

We  have  not  the  opportunity  to  carefully  analyze 
the  pleadings  in  the  two  cases  with  a  view  of  show- 
ing that  complainants  all  the  time  have  proceeded 
upon  the  idea  of  the  original  liability  of  the  part- 
ners individually,  supplemented  by  that  of  the  cor- 
poration after  it   came   into   existence. 

The  substance  of  it  all  is,  that  complainants  in- 
sisted all  the  time  upon  individual  liability,  and  the 
main  contention  by  them  was  that  the  subsequently 
formed  void  corporation  could  not  reliev'e  from  this 
liability.  I  think  there  is  an  utter  absence  of  proof 
that  the  defendants  stipulated  against  individuaji  lia- 
bility, nor  do  1  understand  the  opinion  of  the  ma- 
jority to   so   hold   or   intimate. 

In  this  connection  I  remark  that  I  can  place  but 
little  weight  upon  the  acts  of  Mr.  J.  A.  Caldwell 
as  working  an  estoppel  upon  complainants.  If  he 
was  agent  for  them,  he  was  at  the  same  time  agent 
and  attorney  for  the  defendants  individually  and  as 
a  corporation. 

The  formation  of  the  corporation  did  not  relieve 
the  individuals,   but   the  corporation  assumed  the  debt 
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of  the  individuals,  and,  as  to  the  creditors,  became 
surety   for   the    individuals. 

In  Broyles  v.  McCoy ^  5  Sneed,  602,  this  Court 
said:  **It  is  well  settled  that  when  an  association 
which  has  existed  as  a  mere  copartnership,  becomes 
incorporated,  and  the  corporation  then  accepts  an 
assignment  of  all  the  property  of  such  association 
for  the  purpose  of  carrying  out  their  object,  they 
are  primarily  and  jointly  and  severally  liable  for  all 
the  debts  incurred  before  the  act  of  incorporation. 
In  such  a  case,  the  responsibility  of  the  corpora- 
tion for  contracts  previously  made  with  the  associa- 
tion does  not  become  substituted  so  as  to  exempt 
the  members  from  individual  liability;  and  it'  does 
not  change  the  case  if  the  members  of  the  com- 
pany had  it  in  view  to  procure  a  future  Act  of 
incorporation   when   it   was   first   formed." 

This  case  has  been  often  approved  in  our  own 
Courts  and  the  Courts  of  other  States,  and  is,  I 
think,    conclusive   of    this   feature    of    the   case. 

I  do  not  deem  it  important  to  dwell  upon  that 
feature  of  the  case  which  seeks  to  hold  the  mem- 
bers or  stockholders,  upon  the  idea  that  the  charter 
is  void.  Upon  this  point  I  virtually  agree  with 
the   majority. 

In  the  second  place,  I  am  of  opinion  that  the 
individual  defendants  who  were  stockholders  of  the 
defendant  corporation  are  severally  liable  upon  their 
respective  subscriptions  to  the  capital  stock  of  the 
corporation,    in    a    sum    sufficient    to   pay  the   balance 
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of  the  purchase  money  due  the  complainants,  the  said 
stock   being   for   the   most   part   unpaid. 

The  Act  of  1875,  Ch.  142,  Sec.  6,  p.  237,  con- 
tains a  provision  in  these  words:  ''The  amount  of 
any  unpaid  stock  due  from  a  subscriber  to  the  cor- 
poration, shall  be  a  fund  for  the  payment  of  any 
debts  due  from  the  corporation;  nor  shall  the  trans- 
fer of  stock  by  any  subscriber  relieve  him  from 
payment,  unless  his  transferee  has  paid  up  all  or 
any  balance  due  on  said  original  subscription." 
Code,    §1708. 

This  provision  is  incorporated  in  the  charter  of 
this  corporation,  and  is  binding  on  all  subscribers 
for  stock.  I  think  the  language  of  the  statute  and 
charter  is  clear  and  plain,  and  that  all  stock,  when- 
ever subscribed,  is  liable  for  all  debts  whenever  con- 
tracted. The  charter  virtually  declares  on  its  face, 
to  the  world,  that  when  the  stock  shall  be  sub- 
scribed and  paid,  it  will  constitute  a  fund  for  the 
payment  of  the  debts  of  the  corporation.  Independ- 
ent of  the  statute,  the  same  rule  results  under  the 
general  principles  of  equity  and  the  trust  fund 
doctrine.  All  unpaid  original  subscriptions  are  assets 
for  the.  payment  of  debts.  I  need  not  consider  the 
question  where  there  is  an  increase  of  stock  after 
the  original  subscriptions  are  paid.  In  this  case, 
however,  the  stock  was  subscribed  at  the  same  time 
and  by  the  same  instrument  under  which  the  corpo- 
ration assumed  the  debt.  I  think  the  fact  abun- 
dantly shown   that   the   capital   stock  of   this   company 
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had  been  fixed  and  subscribed  before  complainants 
extended  credit  to  it,  or  at  the  time  the  contract 
was  assumed  by  the  corporation.  We  have  neither 
time,  nor  would  it  serve  any  useful  purpose,  to 
dwell   upon   this   feature   of   the   case. 

Upon  the  general  doctrine  of  the  liability  of  the 
stockholders  for  unpaid  subscriptions,  I  understand 
that  I  am  in  accord  with  the  majority,  and  that  I 
differ  only  in  the  application  of  the  doctrine  to  the 
facts  in  this  case.  The  remaining  question  is  whether 
the  defendants  are  liable  for  any  unpaid  subscriptions. 
As  I  understand  the  opinion  of  the.  majority,  they 
are  not,  because  their  stock  has  been  paid  in  full  in 
property  which  the  stockholdei's  agreed  to  receive  in 
satisfaction  of  the  subscriptions,  and  whether  this  was 
a  bona  fide  actual  payment  cannot  be  questioned,  in- 
asmuch as  the  stockholders  agreed  to  so  regard  it, 
unless  the  transaction  shall  be  directly  impeached  for 
fraud  by  proper  allegations  in  the  bill.  In  other 
words,  it  matters  not  what  fictitious  values  shall  be 
placed  upon  proi)erty  received  in  payment  of  stock, 
it  will  be  treated  as  pajTnent  if  the  stockholders  ^o 
regard  it,  and  it  cannot  be  questioned  except  upon 
an  allegation  of  a  fraudulent  combination  and  pur- 
pose  upon   the   part   of   the   stockholders. 

It  is  well  settled  that  cori)orations  may  receive  in 
payment  of  stock  subscription  property  which  it  may 
lawfully  purchase,  and  which  is  suitable  and  appli- 
cable to  the  purposes  for  which  it  was  organized, 
but    it    must    be    taken    in    good    faith,    at    its    fair. 
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bona  fide  value.  Searight  et  al,  v.  Payne^  6  Lea, 
286;  AJhitztigui  v.  QiLaddLupe  Mining  Co,^  8  Pickle, 
605. 

The  transaction  must  be  free  from  fraud.  The 
property  must  be  of  such  character  and  value  that 
the  corporation  would  be  authorized  to  purchase  it 
with  money  if  the  stockholders  had  first  paid  the 
amount  of  their  subscriptions  into  the  treasury  of 
the  company.  It  must  be  received  at  money's 
worth,  and,  if  it  have  no  settled  and  ascertained 
value,  it  cannot  be  received  at  all,  unless  under 
special  circumstances.  Morawetz  on  Cor.,  Sees.  425, 
426,  428,  and  825;  Cook  on  Stockholders  (2d  Ed.), 
Sec.  13;  Camden  v.  Stewart^  144  U.  S.,  105. 
The  fraud  most  frequently  practiced  in  such  trans- 
actions is  to  put  a  grossly  exaggerated  value  upon 
the  property  conveyed  to  the  corporation.  Mr. 
Cook,  in  his  work  on  Stock  and  Stockholders,  says 
that  the  method  most  frequently  resorted  to  in 
schemes  for  issuing  watered  stock,  or  stock  as  paid 
up  when  it  is  not,  is  that  of  conveying  to  corpo- 
rations property  at  an  overvaluation.  He  further 
says  that  fraud  of  this  character  in  issuing  stock 
is  the  most  difficult  to  prove  and  the  least  easy  to 
remedy.  Cook  on  Stockholders,  Sec.  35  (3d  Ed.). 
It  has  been  repeatedly  held,  in  cases  where  it  ap- 
pears that  the  overvaluation  was  intentional,  that 
that  fact  alone  was  sufficient  evidence  of  its  fraud- 
ulent character,  and  made  out  a  case  for  relief. 
Cook    on    Stockholders   (3d    Ed.),    Sees.    45-47    (note 
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on  page  72).  •  In  a  case  where  property  worth 
$64,000  was  transferred  in  payment  of  stock  to  the 
amount  of  $300,000,  the  Court  held,  as  a  presump- 
tion of  law,  that  the  transaction  was  fraudulent. 
Dougl<iss  V.  Ireland-,  73  N.  Y.,  100.  Where  stock 
worth  $100,000  was  issued  for  property  worth 
$50,000,  in  the  absence  of  evidence  to  explain  it 
and  rebut  the  presumption  of  fraud,  the  Court 
held  the  transaction  was  fraudulent.  Boynton  v. 
Andreics,    73    N.    Y.,    93. 

Indeed,  this  case  will  come  within  the  doctrine 
laid  down  in  Camdeii  v.  Stewart^  where  it  is  held 
that,  if  the  property  turned  in  is  practically  worth- 
less, or  is  unsubstantial  and  shadowy  in  its  nature, 
the  Court  will  hold  that  there  has  been  no  pay- 
ment at  all,  and  that  the  stockholders  are  liable  on 
the   stock.      Camden    v.    Stincai%    144   U.    S.,    104. 

But  it  is  said  that,  unless  the  transaction  is  im- 
peached for  fraud,  directly  and  pointedly  alleged  in 
the  pleadings,  the  question  of  overvaluation  cannot 
be  made  effectual.  In  other  words,  the  subscribers 
say:  '<We  are  stockholders,  and  have  paid  for  our 
stock."  <'How  have  you  paid  it?"  ^'In  prop- 
erty." *^Did  you  pay  that  property  in  at  its  fair 
cash  value,  as  the  statute  prescribes?"  ''I  need 
not  answer  that  further  than  to  say  my  associates 
agreed  to  receive  it  as  payment,  and  it  must  stand 
as  such,  unless  you  impeach  it  for  fraud  on  my 
part  and   that   of    my   associates." 

This    rule    may    apply    between     the    stockholders, 
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but  it  should  not  prevail  as  against  creditors.  I 
am  ready  to  concede  that  fraud  may  be  charged, 
and  should  be,  in  all  proper  cases,  and  the  ques- 
tion thus  raised;  but  I  do  not  think  relief  can  }>e 
denied  because  of  the  failure  to  charge  fraudulen); 
overvaluation,  where  the  proof  abundantly  shows 
fraud  or  an  excessive  overvaluation.  The  plea  in 
this  case  is  payment.  The  burden  of  proving  it  is 
on  the  party  setting  it  up.  It  devolves  upon  him 
to  aflSrmatively  show  pajonent.  This  he  can  do  by 
showing  that  money  was  paid.  It  may  also  be 
sustained,  under  the  statute,  by  showing  that  prop- 
erty instead  of  money  was  paid;  but  it  must  Be 
property   at   a  fair   cash'  valuation. 

It  is  as  much  incumbent  on  the  defendant  to 
show  the  fair  cash  valuation  of  the  property  as  it 
is  to  show  that  the  property  was  paid.  Until  that 
is  done  the  plea  of  payment  is  not  sustained.  As 
between  themselves,  the  stockholders  may  agree  that 
they  will  treat  even  a  simulated  payment  as  such, 
but  as  against  creditors  this  should  not  be  allowed 
to  prevail.  The  true  rule  is  to  credit  the  stock- 
holder with  the  fair  cash  value  of  his  property 
upon  his  subscription,  and  require  him  to  pay  the 
balance  in  cash,  at  least  to  the  extent  of  the  de- 
mands of  creditors.  A  margin  may,  and  should,  be 
allowed  for  honest  differences  'of  opinion  as  to  values, 
but  when  an  overvaluation  is  grossly  excessive  and 
intentionally  made,  even  though  there  is  no  actual 
fraud,    it   is   invalid  as   to    corporation    creditors,    who 
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may  proceed  against  the  stockholders  individually  for 
their   unpaid   stock   subscriptions. 

The  case  of  Elyton  Land  Co.  v.  BinninghaDi 
Warehouse  and  Ehvator  Co.^  92  Ala.,  407  (S.  C, 
25  Am.  State  Rep.,  65),  is  an  able  presentation  of 
this  doctrine,  and,  in  my  opinion,  correctly  lays 
down  the  law  as  far  as  this  feature  is  involved. 
It  is  there  held  that  any  arrangement  between 
stockholders  and  the  corix)ration  to  issue  stock  as 
fully  paid,  though  only  partly  paid  in  fact,  either 
in  money  or  property,  and  by  which  the  corporation 
does  not  get  the  benefit  of  the  full  price  of  the 
stock  in  good  faith,  may  be  valid  and  binding  be- 
tween the  stockholders  and  the  corporation,  but  it 
is  invalid  as  to  creditors,  and  may  be  set  aside  at 
their  instance,  and  full  payment  of  the  stock  enforced 
for   the   satisfaction   of   corporate   debts. 

In  that  case,  parties  organized  a  corporation  with 
a  capital  stock  of  $250,000,  and  gave  in  pajTiient 
therefor,  without  actual  fraud,  a  bond  for  title  for 
land  worth  $50,000,  and  for  which  they  had  only 
paid  $5,000  in  part,  the  corporation  assuming  the 
balance  of  the  purchase  money.  It  was  held  ,that 
the  stockholders  were  liable  to  the  creditors  of  the 
corporation  to  the  extent  of  the  differences  between 
the  actual  value  of  the  property  and  the  amount  of 
their  subscriptions.  The  statutory  provision  for  pay- 
ment of  capital  stock  in  property  at  its  money 
value  is  substantially  the  same  in  Alabama  as  in  this 
State.       See    the    authorities    cited    in    this    case,    and 
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the  rule  as  laid  down  in  Cook  on  Stock  and  Stock- 
holders sharply  questioned.  In  the  Alabama  case  it 
was  insisted  that  fraud  should  be  charged  and  proved, 
but  the  Court  said  the  statements  of  fact  in  the 
bill  support  the  conclusions  therein  averred  that  the 
transaction  by  which  payment  for  stock  was  attempted 
to  be  made  was  only  colorable;  that  it  wad  not 
really  a  payment,  but  had  only  the  outward  appear- 
ance without  the  substance  of  payment.  Such  being 
the  case,  the  individual  defendants  are  still  liable  on 
their  stock  subscriptions  to  the  extent  that  the  at- 
tempted payment  falls  short  of  a  hoiia  fide  compli- 
ance with  the  terms  of  the  contract,  and  the  allega- 
tions' as  to  excessive  valuations  of  the  property  were 
sufficient  under  the  rules  above  stated.  To  the  same 
effect  see  Crawfm^d  v.  Rohoei\  69  Md.,  599;  Ci??7* 
V.  Lefere^  27  Pa.  State,  413;  Scovilh  v.  Thayer^ 
105  U.  S.,  143;  Jackson  v.  Tvaei\  64  Iowa,  469 
(S.  C,  52  Am.  Rep.,  449);  Osgood  v.  King^  42 
Iowa,  .  478;  Douglass  v.  Ireland,  73  N.  Y.,  100; 
Wit?ierhee  v.  Baher,  35  N.  J.  Eq.,  501;  BaiUy  v. 
Pittsburg  Coal  Co.,  69  Pa.  State,  334.  See  also 
78  Wis.,  427;  23  Am.  State  Rep.,  417;  3  Am. 
State   Rep.,    817;    124   N.    Y.,    302. 

The  cases  relied  upon  in  the  opinion  of  the  ma- 
jority of  the  Court  are  commented  on  in  this  case 
of  Elytan  Land  Co,  v.  Bmningham  Wareh/mse  and 
El'evator  Co.,  25  Am.  State  Rep.,  65-83,  and,  I 
think,    with   fatal   effect. 

The   case   of    Kdley  Bros.    v.    Fletcher,   94   Tenn., 
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1,    decided    at    the    present  term,    did    not    meet    my 
•  .approval,    and   I   reserved   the   right   to   file   a   written 
dissent,    and    I    make    this    my    dissent    in    that   case 
as   well   as   in   this   on   the   points   involved. 

Now,  in  the  case  at  bar  we  have  this  remark- 
able condition  of  affairs:  The  defendants  plead  pay- 
ment of  a  subscribed  capital  stock  of  $250,000. 
To  sustain  this,  they  show  they  have  actually  paid 
$35,000  in  cash,  and  have  transferred  to  the  cor- 
poration  property  which  had  been  bought  for  $125,- 
000,  and  on  which  there  was  an  incumbrance  of 
$90,000,  with  only  $35,000  paid  in  cash.  It  is 
well  to  remember  that  the  stockholders  do  not  as- 
sume this  incumbrance  of  $90,000,  but  attempt  to 
shift  it  to  the  corporation  as  a  debt  of  the  corpwr 
ration.  Even  if  the  property  had  not  depreciated, 
then  the  defendants  would  be  in  the  attitude  of 
paying  up  their  capital  stock  of  $250,000  with 
$35,000  in  actual  money,  and  the  property  actually 
put  in  as  payment  was  thus  overvalued,  even  on 
its  ^^boom  price."  But  it  abundantly  appears  that, 
when  this  transaction  took  place,  the  property  had 
already  depreciated  more  than  the  cash  payment. 
The  boom  had  collapsed,  and  the  shrinkage  was  on 
in  full  vigor,  and  to  the  full  extent  of  the  cash 
payment;  so  that  we  have  these  gentlemen,  who 
bought  this  property  as  individuals,  putting  into  a 
corporation  for  $250,000,  not  the  property  itself, 
but  only  their  equity  in  it  arising  out  of  the 
$35,000    cash    advanced    upon    it,    which,    in   view   of 
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the  shrinkage,  was  absolutely  nothing.  This  does 
not  constitute  payment,  and  is,  in  my  view,  a  clear 
evasion   of    the   statutory   requirement. 

It  is  said  that  some  of  the  parties  did  not  in- 
tend to,  nor  did  they,  actually  subscribe  for  stock, 
but  they  were  under  the  impression  that  they  were 
only  stockholders  to  the  amount  actually  paid  in  on 
the  cash  payment.  And  yet,  these  same  parties, 
after  the  cash  payment  had  been  made,  paid  assess- 
ments, and  knew  that  a  balance  was  to  be  paid  on 
the  purchase  money.  Suppose  this  $90,000  of  pur- 
chase money  unpaid  had  been  actually  paid  after- 
wards, would  these  parties  have  insisted  that  they 
had  no  further  stock  interest  by  virtue  of  such 
payment,  but  that  their  stock  was  still  only  the 
amount  of    the   cash   paid   in? 

I  am  thoroughly  convinced  that  complainants  in 
this  case  are  entitled  to  their  recovery  in  this  case 
on  the  best  and  safest  rules  of  law  and  equity.  It 
was  said  in  argument  that  it  would  be  inequitable 
to  hold  these  defendants,  all  of  whom  are  business 
men  of  the  'highest  order,  liable  for  the  fictitious 
value  of  this  property,  depending  on  the  boom  in- 
flation of  value.  But  it  is  equally  against  good 
conscience  to  deprive  these  ladies,  who  are  not  prom- 
inent business  men^  of  the  price  which  the  proof 
shows  they  could  have  realized  from  the  property 
from  other  parties  during  the  continuance  of  the 
boom,  but  which  they  were  prevented  from  receiving 
by   the   existence  of  this  contract  with  the  defendants. 
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Martin   v.    Bank. 

{KiioxvUIe.      November    23,    1894.) 

1.  Innocent  Purchaser.     Who  is  not 

The  holder  of  neg'otiable  coupons,  who  acquires  them  after  ma- 
turity as  collateral  security  for  a  pre-existing  debt,  takes  them 
subject  to  all  equities  available  against  the  party  from  whom 
he  obtained  them.     {Post,  pp.  IdO,  181.) 

Cases  cited  and  approved:  King  v.  Doolittle,  1  Head,  77;  Rhea  v. 
Allison,  3  Head,  176;  Ferris  v.  Tavel,  87  Tenn.,  386. 

2.  Bonds  and  Bondholders.     Priority  of  satisfaction. 

Bondholders  of  a  corporation  who  have  presented  their  matured 
coupons  for  payment,  and  have  received  payment  thereof,  and 
have  been  led  to  believe  that  the  coupons  were  thereby  can- 
celed and  extinguished,  are  entitled  to  priority  of  satisfaction 
for  their  remaining  bonds  and  coupons,  equally  secured  by  the 
same  mortgage,  over  a  person  who  advanced  the  money  to 
take  up  such  matured  coupons,  under  an  agreement  with  the 
maker  not  disclosed  or  assented  to  by  the  bondholders,  that 
the  coupons  taken  up  should  remain  in  his  hands  uncanceled 
as  security  for  his  advances.     {Post,  pp.  181-185.) 

Cases  cited  and  approved:  63  N.  Y.,  311;  24  Am.  &  Eng.  R.  R. 
Cases,  203;  32  Md.,  501;  20  N.  Y.,  398;  7  N.  H.,  100;  6  Johns. 
Ch.  R.  (N.  Y.),  423:  128  U.  S.,  416;  138  Penn.  St.,  494. 

Cited  and  distinguished:  96  U.  S.,  659. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court   of   Hamilton  County. 

T.    M.    MCCONNELL,    Ch. 
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Thomas  &  Eldeh  for   Martin. 
Pritchard   &   SizER   for   Bank. 

« 

McAlister,  J.  The  object  of  this  bill  is  to 
subject  the  proceeds  of  certain  trust  property  to  the 
ratable  payment  of  two  first  mortgage  coupons  held 
by  complainants.  It  appears  that  oa  the  twenty- 
eighth  of  August,  1890,  the  Arlington  Land  &  Im- 
provement Co.  executed  a  deed  of  trust  to  the  Citi- 
zens' Bank  &  Trust  Co.  of  Chattanooga,  as  trustee, 
to  secure  a  series  of  bonds  issued  by  the  former 
and  amounting  to  fifty  ($50,000)  thousand  dollars. 
Two  of  these  bonds,  amounting  to  ten  thousand  dol- 
lars, with  their  semi-annual  coupons,  to  which  class 
the  coupons  in  suit  belonged,  were  given  priority 
in  the  trust  deed.  Default  having  been  made  in 
the  payment  -of  some  of  the  interest  coupons,  the 
principal  and  interest  of  all  the  bonds  became  due 
and  payable  as  provided  in  the  trust  deed.  There- 
upon the  trustee  advertised  the  property  and  sold*  it 
for  $11,200.  Defendant  trustee  exhibits  a  statement 
showing  the  disposition  made  by  it  of  the  proceeds 
of  the  sale  of  the  trust  property,  from  which  it 
appears  that  only  forty-four  dollars  and  sixty-five 
cents  remained  in  its  hands  after  paying  oft  the  first 
mortgage  bonds  with  interest  fi-om  the  maturity  of 
the  coupons,  the  expenses  of  sale  and  compensation 
to  itself  as  trustee  and  to  its  attorneys.  The  cou- 
pons in  suit  were  not  paid  by  the  trustee.  It  ap- 
pears from    the    record    that    one    G.    Lord,    of    New 
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York,  was  the  owner  of  the  entire  series  of  first 
mortgage  bonds  and  coupons,  amounting  to  $10,000. 
Complainants  held  two  of  the  first  mortgage  coupons, 
amounting  to  $324.30,  and  claimed  to  be  entitled 
to  payment  j)?v  rata  with  G.  Lord  in  the  pro- 
ceeds of  the  trust  sale.  The  trustee  bank  re- 
fused to  recognize  the  demand,  and  paid  over  the 
entire  proceeds  of  sale,  less  expenses,  to  Lord.  As 
already  stated,  the  object  of  this  bill  is  to  recover 
the  j}7y)  rata  alleged  to  be  due  complainants  out  of 
the   proceeds   of   the   trust   sale. 

The  Chancellor  pronounced  a  decree  in  favor  of 
complainants.  The  Citizens'  Bank  &  Trust  Co.  ap- 
pealed  and   has   assigned   errors. 

The  coupons  in  question  became  due  on  August 
28,  1892,  and  were  sent  by  G.  Lord's  estate  to 
the  trustee  bank  for  collection.  The  land  and  im- 
provement company  had  provided  no  money  for  their 
payment,  and  J.  M.  Goad,  the  secretary,  treasurer, 
and  general  manager  of  the  company,  requested  Hen- 
son,  president  of  the  trustee  bank,  to  hold  up  the 
coupons  until  he  could  get  some  money  from  the 
stockholders  with  which  to  pay.  Henson  replied: 
**Well;  you  have  spoken  of  getting  some  extension 
on  the  bonds,  and  if  you  are  going  to  get  any 
extension  on  the  bonds,  you  had  better  raise  the 
money  to  pay  the  interest  without  delay."  There- 
upon Goad  informed  Henson  that  he  would  pay  the 
coupons  out  of  his  individual  means,  and  hold  them 
against   the    company   as    security   for    advances    made 
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by  him.  Henson  accepted  the  money  for  the  trus- 
tee bank,  and,  upon  Goad's  request,  turned  over  to 
him  the  coupons  uncanceled.  Complainants,  Martin 
and  Smith,  charge  that  two  of  these  coupons  were 
turned  over  to  them  by  said  Goad  on  February  20, 
1893,  nearly  six  months  after  they  matured,  in  con- 
sideration of  complainants  surrendering  a  solvent  col- 
lateral note  on  Goad  &  White,  and  postponing  suit 
on   two   other   notes   they   held   against   Goad. 

The  proof  shows  thfit,  before  agreeing  to  accept 
the  coupons,  complainants,  by  their  counsel,  inquired 
of  the  cashier  of  the  trustee  bank  whether  the 
coupons  had  been  paid,  and  were  informed  that  the 
books  of  the  defendant  bank  would  not  show,  but 
that  the  books  of  the  Arlington  Land  and  Improve- 
ment CJompany  ought  to  show.  The  books  of  the 
latter  corporation  were  examined,  and  did  not  show 
payment  of  the  coupons.  '  Whereupon,  complainants 
accepted  them   from   said   Goad. 

It  appears  that,  after  complainants  became  the 
owners  of  the  coupons,  and  prior  to  the  foreclos- 
ure sale,  the  trustee  bank  was  notified,  in  writing,  ^ 
that  complainants  held  them,  *^in  order,"  says  the 
notice,  ^*that  the  same  may  be  provided  for  and 
taken  care  of  in  case  of  your  foreclosure  of  the 
property."  The  trustee  bank  assumed  the  position 
that  when  Goad  advanced  his  money  and  took  up 
the  coupons,  that  was  a  payment  so  far  as  the 
bondholders  were  concerned.  The  insistence  of  the 
trustee    bank    is    that,    while    the    coupons    may   have 
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been  surrendered  to  Goad  without  cancellation,  it 
Was  not  with  any  intention  of  keeping  them  alive 
as  against  the  bondholders.  Defendant  further  in- 
sists that,  as  complainants  did  not  advance  any 
money  on  the  couj)ons,  but  took  them  simply  as 
collateral  security  on  a  pre-existing  debt,  complain- 
ants could  not  have  sustained  any  loss  through  any 
statements  defendant's  cashier  may  have  made.  The 
argument  that  complainants  gave  up  a  valid  security 
at  the  time  they  accepted  the  coupons  in  contro- 
versy finds  no  anchorage  in  the  record.  It  affirma- 
tively appears  from  the  testimony  of  complainants 
that  they  surrendered  the  Goad  &  White  note  before 
Goad  ever  tendered  them  the  coupons.  Moreover, 
the  bill  itself  shows  that  complainants  were  not,  in 
a  legal  sense,  bo7m  fide  purchasers  of  these  coupons. 
It  avers  that  Goad  was  inde])ted  to  complainants  by 
certain  notes,  one  maturing  February  16,  1893,  and 
the  other  February  23,  1893,  and  that  on  February 
20,  1893,  in  consideration  of  foregoing,  for  the 
time,  suit  on  these  notes,  and  of  an  extension 
thereof,    complainants   acquired   these   coupons. 

The  authorities  are  that  one  who  takes  a  note, 
either  in  payment  of,  or  as  a  security  for,  a  pre- 
existing debt,  is  not  a  hona  fida  holder.  King  ^  v. 
DoolittU^  1  Head,  77;  Rhea  v.  AlUmn^  3  Head, 
176;    FeM^   v.    Tavel,    3   Pickle,    386. 

It  is  clear,  therefore,  that  complainants  parted 
with  nothing  at  the  time  the  coupons  were  acquired, 
and    they    have    sustained    no    damage,    assuming    the 
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coupons  were  of  no  value  whatever.  Nor  do  we 
find  anything  in  the  record  upon  which  an  estoppel 
can   be   predicated  against  the   bank. 

The  case  therefore  turns  upon  the  single  inquiry 
whether,  in  view  of  the  circumstances  surrounding 
this  transaction,  Goad  himself,  the  assignor  of  the 
coupons,  would  have  been  entitled  to  share  ratably 
with  the  bondholders  in  the  proceeds  of  the  trust 
sale.  The  complainants  have  no  better  title  to  the 
coupons  than  that  possessed  by  Goad,  since,  first, 
the  coupons  were  past  due  when  they  acquired  them, 
and,  second,  they  accepted  them  as  security  for  a 
pre-existing  debt.  We  are  of  the  opinion  that  what- 
ever rights  complainants  may  have  in  the  surplus 
fund,  or  against  the  Arlington  Land  Company,  such 
rights  are  subordinate  to  the  rights  of  the  holders 
of  the  bonds  and  the  subsequently  maturing  coupons. 
The  insistence  of  complainants'  counsel  is  that  when 
Goad,  the  secretary  of  the  land  improvement  com- 
pany, advanced  his  individual  means,  and  the  coupons 
were  delivered  to  him  by  the  bank  uncanjceled,  the 
transaction  did  not  amount  to  a  payment  of  the 
coupons,  but  to  a  purchase  of  them  by  Goad,  and 
that  the  lien  on  the  trust  property  was  preserved. 
The  cases  on  this  subject  are  somewhat  contradictory, 
and  perhaps  irreconcilable.  We,  however,  approve 
the   rule  as   laid   down   in   the   following  authorities: 

Jones,  in  his  work  on  C!orporate  Bonds  and 
Mortgages,  Sec.  249,  says,  viz.:  '' Coupons  which 
bondholders    presented   for    payment,    and   which    they 
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had  reason  to  believe  were  paid  by  the  company, 
are  not  entitled  to  share  in  the  proceeds  of  sale  as 
against  such  bondholders,  although  they  were  in  fact 
taken  up  by  one  who  advanced  the  money  under  an 
agreement  that  they  were*  to  be  delivered  to  him 
uncanceled  as  security  for  the  advances.  The*  bond- 
holders have  a  direct  interest  in  having  the  coupons 
paid,/  so   as   to   preserve  the  value  of   their  security." 

Among  other  cases  cited  by  the  author  in  support 
of  the  text,  is  the  case  of  Lhiion  Trust  Co,  of  N^ew 
York  V.  The  Monticello  db  Port  Jamm  Railroad  Co.^ 
63  New  York,  311.  In  that  case,  it  appeared  that 
one  Smith  had  made  an  agreement  with  a  railroad 
company  tp  advance  the  money  to  pay  coupons  on 
the  company's  bonds  when  they  should  become  due, 
holding  the  coupons  for  security.  In  pursuance  of 
the  agi'eement,  he  went  to  the  plaintiif,  where  the 
coupons  were  payable,  and  left  with  it  the  money  to 
pay  the  cou|X)ns  when  presented,  it  agreeing  with 
him  to  take  and  deliver  them  to  him  uncanceled, 
that  he  might  hold  them  as  security  for  the  money 
advanced.  It  was  held  that  Smith  was  not  entitled 
to  share  ratably  in  the  proceeds  of  the  mortgage  to 
secure  the  bonds  and  coupons  with  other  bond  and 
coupon  holders.  As  against  the  railroad  company, 
the  person  who  advanced  money  for  the  coupons  in 
this   way   could   enforce   the   mortgage. 

Again,  in  the  American  &  Eng.  Enc5^  ^^  Law, 
Vol.  IV.,  page  441,  the  rule  is  stated  as  follows:  '^As 
against  bondholders   who  have  presented  their   coupons 
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for  payment,  and  not  for  sale,  and  who  had  the  right 
to  assume  they  were  paid  and  extinguished,  a  person 
who  advances  the  money  to  take  them  up,  under  an 
undisclosed  agreement  with  the  company  that  the 
coupons  should  be  delivered  to  him  uncanceled,  as 
security  for  his  advances,  is  not  entitled  to  equal 
priority  in  the  lien  or  the  proceeds  of  the  mortgage 
by  which  the  coupons  are  secured.  Cameroon  v.  Torne, 
24  Am.  &  Eng.  R.  R.  Cases,  203;  Vi7'gi7iia  v. 
Chesapeake  cfe  Ohio  Canal  Co.,  32  Md.,  501;  Ila/*- 
lech  v.  VaiiderUlt,  20  New  York,  398;  "T  N.  H., 
100;  6  Johns.  Ch.  (N.  Y.),  423.  See  also  Beach 
on   Corporations,    Vol.    II.,    Sec.    666." 

Sheldon,  in  his  work  on  Subrogation,  Sec.  243a, 
states  the  rule  thus:  '*  Where  matured  coupons  of  se- 
cured bonds  of  a  railroad,  or  other  corporation,  are 
taken  up  with  money  furnished,  without  the  knowledge 
of  the  bondholders,  by  a  third  party,  without  any  as- 
sent on  the  part  of  the  bondholders  that  this  transac- 
tion should  be  regarded  as  a  purchase  of  the  coupons, 
they  will  not  afterwards,  in  the  hands  of  such  third 
party,  be  allowed  to  share  in  the  security  to  the  preju- 
dice of  the  bondholders.  If  the  coupons  have  been 
paid,  on  presentation  at  the  place  of  payment,  with 
the  money  of  a  third  party,  a  private  arrangement 
between  him  and  the  debtors  that  he  should  be  re- 
garded as  the  purchaser  of '  the  coupons  will  not  be 
enforced  against  the  bondholders.  Such  a  voluntary 
act  will  be  regarded  as  a  payment,  not  as  a  pur- 
chase,   unless   so    intended   by   all   the   parties.      Wood 
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V.   Guarantee  Trust  Co.y  128  U.  S.,  416;  Fidelity  Go. 
V.    West  Penn.    Railway    Go.^    138   Penn.    St.,   494." 

The  case  of  Ketchum  v.  Dxiiuxin^  96  U.  S.,  659, 
relied  on  by  counsel  for  complainants,  bears  very 
little  resemblance  to  the  case  at  bar.  It  was  held 
by  a  majority  of  the  Court  that  the  facts  of  that 
case  made  out  a  purchase,  and  not  an  advance  of 
money  either  to  or  for  the  benefit  of  the  debtor 
corporation,  and  that  the  transaction  did  not  amount 
to   a   payment  of   the   coupons. 

It  distinctly  appears  in  this  record  that  Mr.  Goad, 
as  secretary  and  treasurer,  advanced  for  the  company 
the  money  with  which  these  coupons  were  taken  up, 
and  held  them,  uncanceled,  as  security  against  the 
company  for  the  money  so  advanced.  It  appears 
from  the  evidence  of  Mr.  Goad  that,  when  he 
called  on  the  trustee  bank  and  requested  tnat  the 
coupons  might  be  held  up  until  he  could  get  some 
money  from  the  stockholders  with  which  to  pay 
them,  he  was  acting  in  his  ofiScial  capacity  as  sec- 
retary and  treasurer  of  the  company.  When  Henson, 
the  president  of  the  bank,  stated  to  him  that,  if  he 
desired  an  extension  of  the  bonds,  he  had  better 
raise  the  money  to  pay  the  interest  without  delay, 
Goad  states  that  he  then  went  and  raised  the 
money — ''that  is,  1  put  my  own  money  in,  and 
told  him  that  I  would  pay  them  out  of  my  money, 
and  he  then  turned  the  coupons  over  to  me  not 
stamped  paid,  and  I  held  them  against  the  company 
as   security   for   my   advance." 
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We  cannot  doubt,  in  the  light  of  this  evidence, 
that,  so  far  as  the  bondholders  were  concerned,  this 
transaction  amounted  to  a  payment  of  the  coupons 
and  an  extinguishment  of  the  lien  upon  the  mort- 
gaged property.  Goad^  of  course,  had  a  right  to 
hold  the  coupons  against  the  company  as  security  for 
the  money  advanced.  Complainants,  who  acquired 
these  coupons  from  Goad,  will  also  be  entitled  to 
the  same  relief  against  the  Arlington  Land  &  Im- 
provement Company,  but  will  not  be  entitled  to  par- 
ticipate in  the  proceeds  of  the  trust  sale  further 
than  to  receive  the  surplus  on  hand,  amounting  to 
forty-four  dollars  .and   sixty-five   cents  ($44.65). 

The  decree  of  the  Chancellor  in  favor  of  complain- 
ants for  the  pro  rata  of  said  coupons  in  the  net  fund 
realized  from  the  sale  of  the  trust  property  after 
deducting  the  expenses  and  compensation  charged  by 
defendant,  is  reversed,  but  in  all  other  respects 
affirmed. 
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,     Clapp  v.  State. 

{Kiwxville.      March   4,    1895.) 

1.  Accomplice.     Correct  definttUm  of. 

An  accomplice  is  correctly  defined  to  be  a  person  who  knowingly, 
voluntarily,  and  with  common  intent  with  the  principal  of- 
fender, unites  in  the  commission  of  a  crime.     (Post,  p.  194.) 

2.  Same.     What  corroboration  essential. 

It  is  not  essential  that  the  corroboration  of  the  testimony  of  an 
accomplice  should  be  equivalent  to  **the  swearing  of  one  cred- 
ible witness."  The  corroboration  is  sufficient  that  satisfies 
the  jury  of  the  truth  of  the  accomplice's  statements.  It  must 
confirm  the  accomplice's  statements,  not  only  as  to  the  com- 
mission of  the  offense,  but  as  to  the  defendant's  connection 
with  the  crime.     {Post,  pp.  194-196.) 

Cases  cited  and  approved:  Robison  v.  State,  16  Lea,  146;  Hall  in 
State,  3  Lea,  564;  104  N.  Y.,  591;  34  Am.  R.,  391;  109  N.  Y.,  267. 

3.  Criminal  Practice.     Cross-examination  of  defendant. 

The  defendant  in  a  criminal  case  cannot  be  compelled  to  answer 
on  cross-examination  over  his  objection  whether  he  had  com- 
mitted an  offense  other  than  that  for  which  he  is  on  trial, 
{Post,  pp.  199-201.) 

4.  Same.     Sul^ecting  jury  to  improper  influences. 

When  the  jury  in  a  criminal  c€kse  has  been  exposed,  in  its  selec- 
tion and  during  the  trial,  to  improper  influence,  this  Court  will 
reverse,  in  the  absence  of  the  fullest  and  most  satisfactory  ex- 
planation, although  it  may  not  affirmatively  appear  that  de- 
fendant suffered  any  prejudice.     {Post,  pp.  201,  202.) 


FROM    CLAIBORNE. 


Appeal   from    Circuit    Court   of    Claiborne   County. 
W.    R.    Hicks,    J. 
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W.  A.  Owens  and  W.  P.  Gillenwaters  for 
Clapp. 

Attorney-general   Pickle   for   State. 

McAlisteb,  J.  The  plaintiff  in  error  was  in- 
dicted in  the  Circuit  Court  of  Claiborne  County  for 
the  murder  of  James  Cunningham.  At  the  May 
term,  1894,  of  said  Court  he  was  put  upon  trial, 
convicted  by  a  jury  of  the  crime  of  murder  in  the 
first  degree,  and  sentenced  by  the  Court  to  suffer 
death   by   hanging.       The   prisoner   appealed. 

On  Sunday  evening,  December  3,  1893,  the  body 
of  James  Cunningham,  a  respectable  white  citizen  of 
Claiborne  County,  was  found  on  the  floor  of  his  late 
residence.  The  deceased  was  a  single  man  who  had 
never  been  married,  and  lived  by  himself  in  an  un- 
pretentious dwelling  in  an  out  of  the  way  place, 
about  twentj''  feet  from  the  Hooper  road.  He  was 
an  industrious  man,  and  had  accumulated  some  prop- 
erty,  consisting  of  land,  hogs,  cattle,  and  money. 
Prior  to  his  death  he  was  known  to  have  three 
hundred  dollars  in  paper  currency,  a  purte  of  sil- 
ver, and  a  small  amount  of  gold.  The  sum  of 
$56  in  gold  was  found  in  his  house  after  he  was 
killed.  When  discovered,  the  deceased  was  lying  on 
the  floor,  his  head,  still  covered  with  his  hat,  was 
resting  on  his  wrist  with  a  part  of  the  hat  between 
his  head  and  left  arm.  His  face  was  bloody,  and 
there  was  a  bullet  wound  in  his  head  and  a  cor- 
responding perforation   in   the   hat.      This   wound   was 
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in  the  back  of  the  head,  and  there  was  a  wound 
in  the  lower  jaw,  where  the  bullet  had  passed  out. 
There  were  also  two  bullet  holes  in  the  left  breast, 
and  one  in  the  back.  Two  bullets  were  found  in 
the  room,  one  imbedded  in  a  log  and  one  lying 
upon  the  floor.  The  pockets  of  the  clothing  worn 
by  the  deceased  were  all  turned  out,  excepting  one, 
which  was  the  left-hand  pants  pocket.  The  brother 
who  discovered  the  body  had  last  seen  the  deceased 
on  Thursday  evening,  when  the  latter  had  called  at 
the  former's  house  •  for  a  horse  to  go  to  mill.  The 
discovery  of  the  body  was  in  December.  The  w^eather 
was  cold,  but  the  door  to  the  residence  of  the  de- 
ceased  was   found   open. 

Some  circumstances  in  respect  to  the  appearance 
of  the  body  and  of  the  room  will  be  mentioned, 
which  will  cut  a  figure  in  the  investigation  of  the 
case.  When  the  body  was  found,  there  was  in  the 
right-hand  a  small  account  book  and  part  of  a 
twist  of  tobacco.  The  deceased  had  on  his  shoes, 
but  they  were  untied.  The  room  had  one  bed  in 
the  corner;  a  trunk  set  near  the  bed  by  the  wall; 
the  key  was  in  the  lock,  and  the  trunk  had  the 
appearance  of  having  been  opened.  There  was  a 
lamp  without  a  chimney  on  the  end  of  the  table, 
the  cap  of  the  burner  was  turned  back,  and  the 
lamp  had  burned  out,  and  there  was  no'  fire  in  the 
grate. 

Shortly  after  the  discovery  of  the  homicide, 
one   Dobb   Moore   was    arrested    on    suspicion    as    the 
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perpetrator  of  the  crime,  and  upon  the  examiniirg 
trial  was  bound  over  to  the  Circuit  Court.  Counsel 
for  Moore  then  prepared  a  petition  for  tuibeas  corjniH^ 
which  was  presented  to  Judge  Hicks,  and  the  writ 
granted,  but  before  the  trial  it  was  agreed  by 
counsel  for  the  prosecution  that  Moore  might  b^ 
discharged.  It  is  proper  to  say  this  record  dis- 
closes no  fact  or  circumstance  directly  or  remotely 
comiecting   Moore   with   the   murder. 

About  January  1,  1894,  and  two  or  three  weeks 
after  the  trial  of  Moore,  one  M.  F.  Edington  and 
Sallie  Margraves,  a  disreputable  woman,  were  arrested, 
charged  with  this  murder,  but  pending  his  examina- 
tion by  the  Justice,  and  for  insuflSciency  of  evidence, 
the  prosecution  agreed  that  Edington  might  be  dis- 
charged. The  only  incriminating  evidence  against 
Edington  was  his  intimacy  with  Sallie  Margraves, 
and  his  supposed  guilty  knowledge  of  the  crime. 
Sallie  Margraves  was  examined  as  a  witness  on  the 
preliminary  hearing  of  the  case  against  Edington, 
and  swore  that  she  knew  nothing  of  the  murder  of 
James  Cunningham.  After  her  examination,  and 
when  Edington  had  been  discharged  by  the  Magis- 
trate, Sallie  Margraves  made  a  statement  charging 
the  defendant,  Paris  Clapp,  with  the  murder,  and 
detailing  in  full  the  circumstances  attending  it.  Her 
statement  led  to  the  arrest  of  the  defendant,  Paris 
Clapp,  who  was  bound  over  by  the  Justice,  subse- 
quently indicted  by  the  grand  jury,  and  convicted  of 
the   crime   by   the   Circuit   Court. 
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Sallie  Margraves  testified  on  the  trial  of  the  de- 
fendant, viz.:  ^<I  live  about  a  mile  and  a  half 
from  Tazewell,  and  have  known  Paris  Clapp  since 
he  was  a  child.  I  knew  James  Cunningham,  the 
deceased,  and  lived  one  half  of  a  mile  from  him. 
On  November  30,  1893,  about  nine  or  ten  o'clock 
A.M.,  I  saw  Paris  Clapp  at  my  father's.  Clapp 
and  myself  made  an  arrangement  to  meet  that  night 
at  the  forks  of  the  road,  near  my  father's  house, 
and  go  over  to  my  mother's  house.  We  met  a 
while  after  dark;  talked  a  little;  it  was  cold;  so 
Clapp  proposed  to  go  to  James  Cunningham's  to 
get  some  apples.  We  went,  and  found  James  Cun- 
ningham sitting  in  front  of  the  fire.  He  .gave  us 
seats,  placed  some  kindling  on  the  fire,  and  seated 
himself  on  a  churn,  to  the  right  of  the '  fireplace. 
We  reached  Cunningham's  house  about  seven  o'clock, 
and  remained  until  nine  o'clock.  While  there,  Clapp 
asked  Cunningham  if  he  ever  became  lonesome,  and 
why  he  did  not  marry.  Cunningham  replied  that 
he  was  not  able  to  take  care  of  a  woman.  Clapp 
asked  Cunningham  if  he  had  any  water.  He  re- 
plied, 'Yes,'  and  that  it  was  outside  the  door. 
Clapp  then  got  up  to  get  some,  and  Cunningham 
said:  'You  had  better  take  the  lamp.'  Clapp  re- 
plied: 'I  can  find  it.'  Clapp  went  out,  and  then 
I  heard  the  dipper  rattle  in  the  bucket.  He  then 
walked  down  toward  the  lower  end  of  the  porch, 
and  came  back  to  the  door,  with  his  pistol  in  his 
hand;    presented   it  at   Cunningham,    and   said:     'Keep 
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your  seat;  all  I  want  is  your  money.'  Cunning- 
ham replied,  'I  have  got  no  money,'  to  which  Clapp 
replied:  *I  know  you  have.'  Cunningham  said:  <I 
took  my  gold  and  left  it  at  New  Tazewell,  in  John 
Bin's  safe,  and  I  have  loaned  my  greenbacks  to 
John  Davis.'  Clapp  then  ordered  him  turn  his 
pockets,  and  Cunningham  said:  'Paris,  are  you  going 
to  murder  me?  I  will  give  you  a  ten  dollar  bill 
if  you  will  go  off  and  let  me  alone.'  Clapp  says: 
'I  want  it  all,  and  I  am  not  going  to  wait  much 
longer.'  Cunningham  then  put  his  hand  in  his  left 
pants  pocket,  and  pulled  out  a  small  pocketbook. 
Clapp  says:  'You  give  that  pocketbook  to  that  girl 
[referring  to  Sallie],  or  throw  it  on  the  table.' 
Cunningham  threw  it  on  the  table.  Clapp  told  me 
to  pick  it  up.  I  did  so.  Cunningham  said:  'Sal- 
lie,  give  me  back  my  notes;  you  wont  need  the 
notes.'  Clapp  said:  'Yes;  give  them  to  hiim,'  and 
I  did  so.  Clapp  then  told  me  to  *look  in  the 
trunk.  I  looked  in  the  trunk,  and  found  a  suit 
of  clothes,  some  cotton  goods,  and  a  bill  book,  but 
found  no  money.  Clapp  says:  'Put  them  things 
back  good.'  He  then  told  me  to  turn  down  the 
bed,  and  'look  good  for  money.'  I  turned  the  bed 
down,  but  still  found  no  money.  I  then  placed 
the  bed  back  as  well  as  I  could.  Then  Clapp  says: 
'James,  do  you  ever  pray  ? '  I  was  scared,  and 
ran  out  of  the  room.  As  I  started  out  at  the 
door,  Clapp  says:  'Don't  leave  here,  or  I  will  kill 
you.'      After   I    got    out    at    the   door    one   shot   was 


192  KNOXVILLE : 


Clapp  V.  State. 


fired,  and  I  heard  Cunningham  say:  *Lord,  have  mercy 
on  me! '  I  don't  know  whether  I  went  off  the 
porch  or  not.  Then  Clapp  shot  him  twice  more. 
Clapp  then  came  out  of  the  house  and  told  me  to 
run.  I  ran  out  of  the  road.  Clapp  say^:  'If 
you  ever  tell  this,  I  will  kill  you,  or  some  of  my 
friends  will  kill  you.'  I  says:  *  Clapp,  ain't  you 
ashamed  to  treat  me  tliis  way?  James  Cunning- 
ham was  a  good  neighl3or  boy,  and  a  sjiecial  friend 
of  mine.'  I  says:  *  Clapp,  where  do  you  expect  to 
go  when  you  die  ? '  and  he  says,  '  To  hell,  if  there 
is  such  a  place.'  When  we  got  on  top  of  the 
ridge,  near  my  father's,  the  train  blew  for  New 
Tazewell,  and  it  was  due  there  at  quarter  past  nine 
o'clock.  When  we  got  down  to  my  mother's,  Clapp 
stopped,  took  the  hulls  out  of  his  pistol,  and  put 
them  in  his  pocket.  We  listened,  went .  up  to  the 
house,  peeped  through  the  cracks,  and  saw  John 
Upton  and  Jim  Carroll  in  my  mother's  house. 
Clapp  told  me  not  to  look  scared  or  excited,  but 
to  be  cool,  as  if  nothing  had  happened.  We  went 
into  the  house,  and  soon  Carroll  and  Upton  left. 
After  they  had  been  gone  some  time,  Clapp  said 
that  he  had  lost  something.  He  took  the  light,  and 
he  and  I  went  under  sister  Barbary's  room.  Then 
he  asked  me  for  the  money,  and  I  gave  it  to  him. 
He  counted  it,  and  said  there  was  $118.  He  gave 
me  $63  to  keep,  and  told  me  not  to  spend  any  of 
it,  but  to  bury  it  all,  for  it  might  be  marked. 
We   then    came    round    to    the    door.       Mother    asked 
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him  if  he  had  found  it  (what  he  pretended  to  have 
lost).  He  said  he  had,  and  then  went  off.  It  was 
then   about   eleven   o'clock." 

The  witness  also  stated  that  on  the  night  after 
Edington  was  discharged  by  the  Magistrate,  she 
took  the  lawyers  in  the  case  and  Sheriff  Campbell  to 
the  woodsj  where  she  had  buried  the  money,  and  dug 
it  up.  <' Sheriff  Campbell,"  shq  said,  ^'scratched 
down  by  a  stump,  and  dug  up  a  goblet  with  money 
in   it,"    which   he   now   has   in   his   possession. 

Sallie  Margraves  also  testified  that  the  night  James 
Cunningham  was  murdered  was  cold;  that  there  was 
a  good  bed  of  coals  in  the  fire-place;  that  they  left 
the  lamp  burning,  on  the  table;  that  the  lamp  had 
no  chimney,  and  also  that  the  top  was  turned  back. 
She  further  stated  that,  when  the  deceased  turned 
his  pants  pocket  out,  in  obedience  to  the  command 
of  Clapp,  Cunningham  kept  his  day-book  and  his 
tobacco  in  his  right  hand.  We  have  already  stated 
that  the  lamp  and  the  position  of  the  body  were 
found  as  described  by  Sallie  Margraves  when  she 
left   the   Cunningham   house. 

We  have  thus  recited  the  whole  testimony  of 
Sallie  Margraves,  for  the  reason  that  it  is  insisted 
by  counsel  for  the  prisoner  that  his  conviction  has 
been  rested  upon  the  evidence  of  this  witness;  that 
she  was  an  accomplice  in  the  crime,  and  that  her 
testimony  is  uncorroborated.  In  this  connection,  it 
is  assigned  as  error  that  the  Circuit  Judge  failed  to 
give  a   proper    charge   on    the    subject  of    an  accom- 
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plice.  The  Court  said  to  the  jury,  viz.:  *'An  ac- 
complice is  defined  to  be  a  partner  or  an  associate 
in  crime,  or  a  partner  in  guilt.  If,  in  this  case, 
you  find  that  the  witness  was  willingly  participating 
or  taking  a  part  in  the  killing  of  deceased,  then, 
in  law,  she  was  an  accomplice.  She  would  not  be 
a  participator  in  the  killing  simply  by  being  present 
for  some  other  purpose,  and  that  without  willingly 
participating  in  the  killing.  What  the  truth  is  as 
to  what  was  her  purpose  and  what  she  did,  I  now 
submit  to  you  upon  the  proof.  If,  as  a  fact,  you 
find  her  to  have  been  an  accomplice,  then  you  are 
told  that  you  should  not  convict  the  defendant  alone 
upon  her  evidence.  To  warrant  a  conviction,  her 
evidence  must  be  corroborated  or  supported.  This 
corroboration  must  be  such  as  satisfactorily  amounts 
to  the  swearing  of  one  credible  witness,  either  in 
direct  evidence  or  from  facts  and  circumstances.  It 
must  be  such  corroboration  as  satisfies  you  that  she 
is  telling  the  truth,  not  only  as  to  the  fact  of 
the  killing,  but  to  the  fact  that  the  defendant  did 
it." 

We  find  no  reversible  error  in  this  charge.  It 
was  certainly  more  favorable  to  the  defendant  than 
the  law  warranted,  when  the  Court  instructed  the 
jury  that  the  corroboration  must  be  equivalent  to  one 
credible  witness.  Such  proof  would  suffice  and  sup- 
port a  conviction  without  the  testimony  of  the  ac- 
complice. An  accomplice  is  defined  to  be  a  person 
who   knowingly,    voluntarily,  and   with   common  intent 


SEPTEMBER  TERM,  1894.  195 

Clapp  V,  State. 

with  the  principal  offender,  unites  in  the  commiBsion 
of  a   crime.      Wharton   on   Evidence,    Sec.    440. 

The  rule  is,  that,  to  sufficiently  corroborate  the 
testimony  of  the  accomplice,  there  should  be  some 
fact  testified  to  entirely  independent  of  the  accom- 
plice'* s  evidence,  which,  taken  by  itself,  leads  to  the 
inference,  not  only  that  a  crime  has  been  committed, 
but  also  that  the  defendant  is  implicated  in  it.  The 
corroboration  must  consist  in  some  fact  or  circum- 
stance that  affects  the  identity  of  the  party  accused. 
The  reason  is,  that  a  person  who  has  been  guilty  of 
a  crime  himself  will  always  be  able  to  relate  the  facts 
of  the  case,  and  if  the  confirmation  be  only  on  the 
ti'uth  of  that  history,  vrithout  identifying  the  person, 
that  is  really  no  corroboration  at  all.  Says  Mr. 
Wharton:  ''The  corroboration  requisite  to  validate  the 
testimony  of  an  alleged  accomplice  should  be  to  the 
person  of  the  accused.  Any  other  corroboration  would 
be  delusive,  since,  if  corroboration  in  matters  not 
connecting  the  accused  with  the  crime  were  enough, 
a  party  who,  in  the  case  against  him  would  have  no 
hope  of  escape,  could,  by  his  mere  oath,  transfer 
to  another  the  conviction  hanging  over  himself." 
Wharton  on   Evidence,    Sec.    442. 

The  degree  of  evidence  which  shall  be  deemed 
sufficient  to  corroborate  the  testimony  of  the  accom- 
plice, is  for  the  determination  of  the  jury.  The  law 
is  complied  with  if  there  is  some  other  evidence 
fairly  tending  to  connect  the  defendant  with  the  com- 
mission  of  the   crime,    so   that  his   conviction  will  not 
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rest  entirely  upon  the  evidence  of  the  accomplice. 
People  V.  Fve7'/ia7*dt,  104  New  York,  691;  Catn.  v. 
HolmeH,  34  Am.  Rep.,  391;  People  v.  O'Neal,  109 
New  York,  267;  3  Rice  on  Evidence,  Sec.  324."  To 
the  same  eflfect  are  our  own  authorities:  R(jhimoti  v. 
Tlie   State,   16   Lea,   146;    IMl  v.    St^te,   3   Lea,  664. 

l^Tiat,  then,  are  the  facts  and  circumstances  relied 
on  by  the  State,  independent  altogether  of  the  evi- 
dence of  the  accomplice,  which,  taken  by  themselves, 
tend  to  connect  the  defendant  with  the  commission  of 
the  crime? 

Barbara  Margraves,  a  sister  to  Sallie,  corroborates 
the  statement  of  Sallie,  that  when  she  and  Clapp 
returned  that  night  they  procured  a  lamp  and  went 
under  the  house  and  divided  the  money.  Barbara 
states  that  she  had  retired  for  the  night;  that  a  light 
under  her  floor  attracted  her  attention;  that  she  slipped 
out  of  bed,  got  on  her  knees,  and  looked  through  a 
crack  in  the  floor;  that  she  saw  Paris  Clapp  and 
Sallie  Margraves  under  the  floor;  that  Paris  had  some 
paper  money,  and  that  it  looked  to  l>e  ^^ right  smart." 

This  woman's  character  was  attacked,  as  was  also 
that  of  Sallie  Margraves,  for  lewdness,  but  the  char- 
acter of  both  for  truth  was  sustained  by  a  number 
of  reputable  witnesses.  J.  C.  Camptell,  the  Sheriff 
of  the  County,  examined  the  premises  of  Eliza  Mar- 
graves, and  sustained  Barbara's  statement  that  there 
was  a  crack  in  the  floor  through  which  objects  below 
could   be   distinctly   seen. 

Another  fact  disclosed  in  the  proof  is  that  shortly 
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before  the  murder  the  prisoner,  who  was  working 
on  a  farm  at  wages  of  ten  dollars  per  month,  had 
no  money,  and  was  attempting  to  borrow  money  to 
purchase  a  suit  of  clothes.  After  the  murder  he 
displayed  money  to  several  persons,  and  seemed  to 
be  supplied.  He  paid  some  bills  and  presented  a 
five-dollar  gold  piece  to  Nell  Essary  as  a  birthday 
present.  The  defendant  also  exhibited  a  five-dollar 
gold   piece   at  a   shooting   match   for   some   turkeys. 

J.  C.  Carr  says  Clapp  commenced  to  work  for 
him  October  24  at  ten  dollars  per  month.  * '  Be- 
fore Cunningham's  death,  Paris  asked  me  often 
for  money  to  buy  a  suit  of  clothes ;  after  Cunning- 
hams's  death  he  said  he  had  the  money* to  buy  the 
clothes,  but  not  to  let  his  folks  know  it.  Clapp 
was  always  a  working  boy — good  hand — never  idling 
about.  Said  he  wanted  to  pay  me  for  his  father's 
coffin,    which   I   had   furnished." 

H.  T.  Campbell,  a  merchant  at  Cumberland  Gap, 
testified  that,  about  December  6,  1893,  he  sold  Paris 
Clapp  a  suit  of  clothes  for  tea  dollars ;  underwear, 
three   dollars   and    sixty   cents. 

W.  A.  Johnson,  a  merchant  of  Tazewell,  stated 
about  December  1  Paris  paid  him  his  store  account; 
that  Clapp  handed  him  a  ten-dollar  bill  and  he  gave 
him  back  the  change ;  that  he  left  a  large  pistol 
in  witness'  store.  Clapp' s  pistol  was  found  to  be 
a  44-caliber,  and  a  ball  of  that  size  was  found  in 
Cunningham 's   house. 
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Millard  Meyers  changed  five  dollars  for  Paris  tefn 
days   after   Cunningham   was   killed. 

Another  fact  tending  to  fix  guilty  knowledge  upon 
the  defendant  is  found  in  the  testimony  of  John 
Upton.  This  witness  testifies  that,  one  night  during 
the  week  preceding  the  discovery  of  the  body  on 
Sunday,  he  and  James  Carroll  were  at  the  house  of 
Eliza  Margraves;  that  Paris  Clapp  and  Sallie  Mar- 
graves came  to  the  house  together  between  nine  and 
ten  o'clock;  that  Paris  and  James  Carroll  talked  at 
the  door  secretly,  and  witness  heard  one  of  them 
say,  **Int9  hell  he  hops!"  Again,  it  appears  that 
while  Sallie  Margraves  was  in  jail,  charged  with 
this  offense,  she  was  permitted  to  visit  the  house 
one  ni^t  under  the  charge  of  an  oflBlcer,  one  James 
McMahan;  that  while  there  Paris  Clapp  came  in, 
and,  with  the  permission  of  the  oflicer,  stepped  out- 
side the  door  with  Sallie;  that  the  officer  went  to 
the  door,  and  heard  the  defendant  say,  **Die  with  it 
in  you,  or  die  before  you  tell  it!"  The  witness 
says  that  he  may  possibly  be  mistaken  as  to  the 
language  used  by  the  defendant,  but  this  is  his  best 
impression.  Moreover,  it  appears  that  while  the 
woman,  Sallie  Margraves,  was  in  jail,  the  defendant 
visited  her,  and  was  also  seen  whispering  to  her 
while  she  was  in  the  witness  room.  The  woman 
testifies  that  on  these  several  occasions  he  was 
threatening  to  kill  her  in  case  she  should  reveal  the 
secret. 

The    jury   discredited   the    testimony    by   which    the 
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accused  sought  to  establish  the  defense  of  an  alibi, 
and,  upon  the  facts  and  circumstances  disclosed  in 
the  proof   adjudged   him   guilty. 

It  is  a  much  controverted  fact  in  argument  whether 
Sallie  Margraves  was  in  fact  an  accomplice  in  the  com- 
mission of  the  crime.  It  is  insisted  by  the  Attorney- 
general  that  she  was  not  an  accomplice,  but  was 
present  at  the  scene  of  the  killing  for  a  lawful  pur- 
pose, and  while  there  became  the  unwilling  tool  of 
the  defendant  in  the  execution  of  his  plans  of 
robbery;  that  she  was  terrorized  by  the  drawing  of 
the  weapon,  and  her  knowledge  of  the  desperate 
character  of  the  defendant,  as  well  as  by  his  threats 
then  and  afterwards,  that  he  would  kill  her  if  she 
disobeyed   him   or   should   ever   reveal   the   secret. 

Without  expressing  an  opinion  in  respect  to  the 
guilt  of  the  defendant,  as  the  case  must  be  retried, 
we   proceed   to   notice  the  other  assignments  of   error. 

It  appears  from  the  record  that  a  reward  was 
offered  for  the  arrest  and  conviction  of  the  assassin 
of  James  Cunningham.  The  defendant  was  arrested 
by  one  J.  C.  Campbell,  the  Sheriff  of  Claiborne 
County,  who  testifies  that  he  expected  to  receive  one- 
third  of  the  reward,  it  not  being  shown  who  was 
to  receive  the  remaining  two-thirds.  At  any  rate, 
the  said  Campbell  swore  out  the  warrant  and  was 
the  prosecutor  in  the  Justice's  Court.  In  the  Cir- 
cuit Court,  while  not  the  prosecutor,  the  Sheriff  was 
very  active  in  getting  up  the  testimony  and  in  man- 
aging the  case.     Two  days  before  the  case  was  called 
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the  defendant  made  affidavit  of  the  interest  and  feel- 
ing of  the  Sheriff  in  the  prosecution,  and  moved  the 
Court  to  appoint  an  officer  to  summon  the  jury. 
The  C!ourt  thereupon  made  an  order  adjudging  that 
the  Sheriff  was  disqualified  and  incompetent  to  sum- 
mon the  jury,  and  appointed  one  J.  T.  Longmore 
a  Deputy  Sheriff  for  that  purpose.  Now,  the  er- 
ror assigned  is  that,  after  the  appointment  of  this 
special  Sheriff  on  account  of  the  disqualification  of 
the  regular  Sheriff,  the  latter,  the  said  J.  C.  Camp- 
bell, gave  to  the  special  Sheriff  thus  apppointed  the 
names  of  three  of  the  disqualified  Sheriff's  regular 
deputies,  to  assist  in  summoning  the  jury.  This 
action  of  the  disqualified  Sheriff  was  not  known  to 
the  defendant  until  after  he  had  been  tried.  The 
defendant  complains  that  the  jury  that  tried  him 
were  summoned  in  part  by  deputies  suggested  by 
the  regular  Sheriff,  and  that,  under  the  order  of  the 
Court,  he  was  entitled  to  a  jury  whose  selection  was 
not  directly  or  indirectly  made  by  the  disqualified 
Sheriff.  The  special  Sheriff  made  affidavit  that  no 
juror  was  summoned  by  his  deputies  whose  names 
were  furnished  by  the  Sheriff,  but  there  is  no  affi- 
davit from  the  deputies  whose  names  were  suggested 
by  the  regular  Sheriff,  that  they  were  not  influenced 
in  the  selection  of  the  jurors  by  the  regular  Sheriff. 
In  this  connection,  it  is  proper  to  notice  another 
assignment  in  respect  to  the  misconduct  of  the  Sher- 
iff. It  appears  that  the  jury,  during  the  progress 
of   the   trial,    were   boarded   at   the    house   of  the   said 
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Campbell.  The  disqualiiied  Sheriff  and  several  jurors 
make  affidavit  that,  while  there,  this  Sheriff  passed 
through  the  room  two  or  three  times.  The  Sheriff 
makes  affidavit  that  he  did  not  communicate  with 
any  of  the  jurors  while  in  the  room,  and  several  of 
the  jurors  sustain  him  in  this  statement.  The  de- 
fendant, by  counsel,  complains  that  he  has  no  guar- 
anty that  his  trial  was  fair,  when  the  jury  is  shown 
to  have  been  summoned  by  deputies  suggested .  by 
his  former  prosecutor,  and  then  taken  to  board  at 
his  house,  where  they  were  accessible  to  communica- 
tion by  word  or  sign  and  evc^ry  species  of  subtle 
influence. 

Again,  it  is  assigned  as  error  that  the  Attorney- 
general  was  permitted,  over  the  defendant's  objection, 
to  ask  defendant,  on  cross-examination,  if  he  had 
not  killed  a  man  in  West  Virginia,  and  if  he  had 
not  killed  two  men  in  West  Virginia.  The  defend- 
ant declined  to  answer  whether  he  had  killed  one 
man  in  West  Virginia,  but  did  say  that  he  had 
never   killed   two   men   in   West   Virginia. 

The  Court  should  have  sustained  the  defendant's 
objection.  It  is  true  that,  when  a  defendant  in  a 
criminal  case  takes  the  stand  in  his  own  behalf,  he 
waives  his  right  to  protection  against  compulsory  in- 
culpation, and  a  refusal  to  answer  any  question  per- 
tinent to  that  investigation  is  ground  for  adverse 
inference.  Greenl.  on  Evidence,  Vol.  I.,  p.  600, 
note   g,    and   cases   cited. 

But   this    right    of    cross-examination    and    compul- 
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Bory  incriminaticm  of  the  defendant  does  not  extend 
to  collateral  and  independent  crimes,  having  no  direct 
or  remote  connection  with  the  case  on  trial.  In 
respect  to  such  matters,  the  defendant  has  a  right 
to  claim  his  privilege  from  self-incrimination,  and  if 
the  fact  about  which  he  is  interrogated  forms  but 
one  link  in  the  chain  of  testimony  which  might  con- 
vict him  of  such  independent  crime,  he  is  protecteil. 
The  tendency  of  the  question  in  res^iect  to  the  kill- 
ing of  a  man  in  West  Virginia  was  to  criminate 
the  defendant  or  to  expose  him  to  a  criminal  pros- 
ecution, and,  the  inquiry  being  wholly  apart  from 
the  present  investigation,  the  defendant  was  privi- 
leged from  answering.  The  Court  was,  therefore, 
in   error   in   overruling  the   defendant's   objection. 

We  are  constrained  to  believe  that,  on  account  of 
the  errors  and  irregularities  disclosed  in  the  record, 
the  prisoner  has  not  enjoyed  the  benefit  of  a  fair 
and  impartial  trial  guaranteed  him  by  the  Constitu- 
tion and  laws  of  the  State.  In  the  selection  of 
the  jury  we  can  see  it  was  in  the  power  of  the 
disqualified  Sheriff,  through  the  instrumentality  of 
the  deputies  suggested  by  him  to  the  special  Sheriff, 
to  have  filled  the  jury  box  with  persons  inimical  to 
the  accused,  or  who  at  least  would  have  been  dom- 
inated in  their  deliberations  by  the  influence  of  the 
Sheriff,  who  was  so  largely  interested  in  the  con- 
viction of  the  prisoner.  It  is  not  necessary  that  it 
should  affirmatively  appear   that  the  action  was  preju- 
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.  dicial,  it  is  sufficient  that  such  misconduct  might 
have   prejudiced  the   rights   of  the  prisoner. 

In  addition  to  this,  it  was  a  gross  irregularity 
that  the  jury,  while  this  case  was  pending,  should 
have  been  boarded  at  the  house  of  the  Sheriff,  and 
that  the  latter  should  have  been  permitted  to  pass 
through   their   room   two   or   three   times. 

It  results  that,  for  these  reasons,  the  judgment  of 
the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded  for   a   new  trial.  . 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


MIDDLE  DIVISION. 


NASHVILLE,  DECEMBER  TERM,  1894. 


Ballard  v.    Railroad. 

[Nashville,      January   6,    1896.) 

1.  Chancery  Court.     Will  not  grant  new  trUil,  when. 

Chancery  Court  will  not  grant  a  new  trial  upon  an  averment  that 
complainant  was  deprived  of  his  remedy  by  appeal  by  reason 
of  the  refusal  or  failure  of  the  trial  Judge  and  opposing  counsel 
to  carry  out  an  agreement  to  complete  bill  of  exceptions  and 
perfect  appeal  after  the  close  of  the  term  at  which  the  case  was 
tried.  Such  agreements  are  contrary  to  public  policy.  {Post, 
2jp.  207-210,) 

2.  Same.    Same. 

Chancery  Court  will  not  grant  a  new  trial  unless  complainant 
shows  affirmatively  that  his  rights  were  lost  in  the  former  pro- 
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ceeding  by  fraud  or  accident,  unmixed  with  any  fault  or  neg- 
ligence of  himself  or  attorney.     {Posty  pp,  206,  207.) 

Cases  cited  and  approved  :    Kearney  v.    Smith,  3  Yer.,   137;  7 
Cranch,  332. 


FROM    SMITH. 


Appeal  from  Chancery  Court  of  Smith  County. 
B.    M.    Webb,    Ch. 

T.   J.   Fisher  and  S.    F.  Wilson  for  Ballard. 
Turner  &  Smith,    Hale    &   Lee   for   Railroad. 

Wilkes,  J.  The  case  presented  by  the  record, 
so  far  as  need  be  stated,  is  that  it  is  a  l3ill  in 
chancery,  seeking  to  obtain  a  new  trial  of  a  cause 
already  tried  in  a  law  Court  on  its  merits,  and  ap- 
pealed to  the  Supreme  Court,  and  there  dismissed, 
because  the  appeal  was  not  perfected  in  the  time 
allowed   by   law   and   the   practice   in   such   cases. 

The  Chancellor,  on  demurrer,  dismissed  the  bill,  and 
complainants  have  appealed  and  assigned  as  error  the 
action  of  the  Chancellor  in  not  rehearing  the  case 
upon   its   merits. 

The  jurisdiction  and  power  of  the  Chancery  Court 
to  grant  new  trials,  as  well  as  to  relieve  from 
judgments  at  law  when  a  proper  case  is  made  out, 
is  well  established.  The  rule  is  laid  down  by  Chief 
Justice   Marshall   in   7   Cranch,    332,    as   follows : 
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''Any  fact  which  clearly  proves  it  to  be  against 
conscience  to  execute  a  judgment,  and  of  which  the 
injured  party  could  not  have  availed  himself  at  law, 
but  was  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  or  negligence  in  himself  or  agent, 
will  justify  relief  by  a  Court  of  Chancery,  if  the 
equity   of   the   applicant  is   free   from   doubt." 

This  rule  has  been  approved  and  followed  in  Ten- 
nessee in  a  multitude  of  cases.  See  cases  cited  1 
King's  Digest,  Sec.  737 ;  Kearney  cfe  Moone  v.  Smith 
<Jb  Jacksa?i,    3   Yerg.,    127. 

The  case  as  presented  in  the  present  record,  is 
that  the  trial  Judge,  by  consent  of  the  attorneys 
of  both  parties  in  the  action  at  law,  agreed  to 
write  out  his  charge  after  the  close  of  the  term  at 
which  the  cause  was  tried,  and  to  perfect  the  bill 
of  exceptions  by  a  certain  day,  which  was  to  be 
set  for  an  adjourned  term,  but  failed  to  do  so,  and 
delayed  it,  over  the  appellant's  protest,  for  more  than 
a  year ;  that  the  attorneys  of  appellee  agreed  that 
the  delay  should  not  vitiate  the  appeal,  but  that  the 
record  might  be  so  made  up  as  to  show  that  the 
bill  of  exceptions  was  completed  and  appeal  per- 
fected  during  the  term,  so  as  to  appear  regular 
upon  its  face ;  that  appellant  did  not  know  that  the 
agreement  and  perfecting  of  the  record  had  not  been 
consummated  until  the  case  was  called  for  trial  in 
the  Supreme  Court,  when  the  record  did  not  appear, 
as  it  had  been  agreed  it  should,  but  showed  the 
bill    of    exceptions    filed    and    appeal    perfected    after 
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the  time  allowed  by  law,  when,  on  motion  of  ap- 
pellee, the  cause  was  dismissed  because  of  such  fail- 
ure to  perfect  the  record  in  the  time  prescribed  by 
law,  as  shown  by  the  record.  While  the  appellee 
states  in  his  bill  that  he  did  not  know,  until  the 
case  was  called  in  this  Court  that  the  record  was 
not  made  up  as  agreed  upon,  he  does  not  .  allege 
that  he  might  not  have  ascertained  this  fact  by  an 
examination  of  the  transcript,  nor  does  it  appear 
that,  by  proper  attention  to  the  entries  made,  they 
might  not  have  been  made  to  conform  to  the  agree- 
ment as   entered   into. 

If,  therefore,  we  could  regard  such  an  agreement 
as  legal  and  valid,  appellant  has  not  shown  that  dil- 
igence, unmixed  with  negligence,  that  moves  a  Court 
to  grant  a  new  trial  of  a  cause  already  tried  upon 
its  merits.  But  neither  this  Court  nor  the  Court 
of  Chancery  can  grant  relief  upon  any  agreement  of 
the  trial  Judge  and  attorneys  in  the  Court  below  to 
delay  the  completion  of  bills  of  exception  and  the 
perfecting  of  appeals  beyond  the  term  at  which  the 
case  is  tried,  nor  can  any  relief  be  predicated  upon 
the  failure  or  refusal  of  the  Court  or  opposing 
counsel  to  carry  out  such  agreement,  even  if  made. 
A  practice  permitting  bills  of  exception  to  be  made 
out  and  appeals  perfected  after  the  trial  term  would 
be  against  public  policy,  and  would  inevitably  re- 
sult in  differences  between  opposing  counsel  and  the 
trial  Judge,  and  between  the  counsel  themselves,  as  to 
what    the    evidence    and    charge    of     the    trial    Judge 
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really  was,  and  would  be  detrimental  to  the  proper 
dispatch   and   conduct   of    business   in    the   Courts. 

This  Court  cannot  encourage,  or,  indeed,  recog- 
nize, the  practice  of  making  up  bills  of  exception 
after  the  adjournment  of  the  trial  term.  If  a  trial 
Judge  fails  or  refuses  to  write  out  his  charge,  or  to 
sanction  it  as  written,  the  remedy  is  given  to  com- 
pel him  to  do  so  by  mandamus.  It  is  said  the 
terms  of  the  trial  Court  press  so  closely  upon  each 
other  that  it  is  impracticable  to  perfect  the  records 
during  the  sitting  of  the  Court.  If  this  is  so,  it 
is  a  matter  which  addresses  itself  to  the  Legisla- 
ture,   and   not  to  -this   Court. 

A  new  trial  in  equity  cannot  be  granted  upon 
the  facts  stated  in  the  bill,  and  the  decree  of  the 
Court   below   is   aflBrmed,    with   costs. 

14—10  p 
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*  Ellis  v.   Keaves. 
{Nashville.      January    5,    1895.) 

MoRTOAGES  AND  DEEDS  OF  TRUST.     CovcT  foal  of  mortgaged  mare. 

The  title  of  the  foal  of  a  mare  bred,  after  the  execution  of  the 
deed,  by  the  maker  of  a  mortgag-e  or  deed  of  trust  conveying 
the  legal  title  of  such  mare,  passes  to  the  mortgagee  or  trustee, 
in  the  absence  of  an  agreement  to  the  contrary. 

Cases  cited:  Bank  v.  Ewlng,  12  Lea,  600;  Latta  v.  Fowlkes,  post, 
p.  219;  8  Gill  &  Johnson,  39;  11  How.,  396;  9  B.  Mon.,  126;  67 
Md.,  573;  85  Ala.,  417;  88  Ala.,  225;  69  la.,  504  (S.  C,  58  Am.  R., 
230);  60  N.  H.,  59  (S.  C,  49  Am.  R.,  306);  64  Wis.,  35  (S.  C,  54 
Am.  R.,  578);  46  Mich.,  131  (S.  C,  41  Am.  R.,  153);  13  Neb.,  400. 


FROM    TROUSDALE. 


Appeal  from  Circuit  Court  of  Trousdale  County. 
W.    T.    Smith,    J. 

John  S.  McMurry  and  J.  J.  Turner  for  Ellis. 

S.  F.  Wilson,  W.  C.  Dismukes,  and  W.  B. 
Hale,    for   Reaves. 

Caldwell,  J.  This  is  an  action  of  replevin, 
brought  by  H.  C.  Ellis,  trustee,  before  a  Justice 
of    the    Peace,    to    recover    from    A.     S.    Eeaves    the 

♦  The  authorities  as  to  the  title  to  increase  of  animals  are  collected  in  a  note  to 
the  Kentucky  case  of  JiaUe  v.  Bowman,  17  L.  R.  A.,  81.— Rkportkr. 


J 
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possession  of  several  horses  and  one  mule.  Pending 
an  appeal,  by  Reaves,  from  the  Magistrate's  judg- 
ment, all  of  the  stock,  except  the  mule,  were  elim- 
inated from  the  case  by  agreement.  The  controversy 
as  to  the  mule  was  submitted  to  the  Circuit  Judge, 
without  a  jury,  and  he  pronounced  judgment  in  favor 
of   the   defendant.      The   plaintiff   appealed    in   error. 

On  May  11,  1891,  the  defendant,  Reaves,  exe- 
cuted a  deed  of  trust,  whereby  he  conveyed  to  the 
plaintiff,  Ellis,  as  trustee,  certain  livp  stock,  and 
other  personal  property,  to  secure  the  payment  of 
certain  debts  to  the  Bank  of  Hartsville.  By  the 
terms  of  the  trust,  it  matured  April  1,  1892;  but, 
at  the  request  of  the  maker,  foreclosure  was  post- 
poned  for  several  months,  and  some  of  the  horses 
conveyed  (being  the  same  originally  involved  in  this 
suit)  were  not  sold  until  after  their  recovery  herein 
before  the  Justice  of  the  Peace.  When  all  of  the 
property  specifically  named  in  the  conveyance  had  been 
sold,  apd  the  proceeds  properly  applied  by  the  trustee, 
there  remained  unpaid  about  $1,200  of  the  secured 
debts.  The  deed  contained  no  provision  with  respect 
to  the  possession  or  increase  of  the  property  while 
the  trust  should  continue,  and  there  was  no  agree- 
ment between  the  parties  concerned  as  to  either. 
Reaves,  the  maker,  however,  retained  the  posses- 
sion of  all  the  property  until  it  was  needed  by  the 
trustee  for  sale,  and  of  some  of  the  horses  until 
this   action   was    brought   to   recover   them. 

Among  the   live  stock   conveyed  was  a   roan  mare, 
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which  Reaves,  of  his  own  motion,  and  without  con- 
sultation with  the  trustee,  bred  to  a  jack  soon  after 
the  deed  of  trust  was  executed.  About  the  time 
the  trust  matured,  the  mare  foaled  a  mule  colt, 
which  is  the  animal  now  in  controversy  in  this  case. 
The  dam  and  foal  ran  together  until  weaning  time, 
both  in  the  possession  of  Reaves,  and  the  mule  was 
retained  by  Reaves  until  June,  1893,  when  this  suit 
was  commenced  by  the  trustee  for  its  recovery. 
Upon  these  facts,  is  the  mule  the  absolute  property 
of  Reaves,  as  ruled  by  the  Circuit  Judge,  or  does 
it   belong   to   Ellis,    as   trustee? 

Perhai)s  no  rule  of  property  is  more  general  or 
just  than  that  the  offspring  of  a  domestic  animal 
belongs  to  the  owner  of  the  dam  or  mother,  2 
Bl.  Com.,  390;  3  Lawson  on  Rights,  Rem.,  &  Pr., 
Sec.  1370;  Ti/srm  v.  Simpson^  2  Haywood  (N.  C), 
147. 

The  ownership  of  mortgaged  property  or  of  prop- 
erty conveyed  in  trust,  is  divided.  Neithpr  the 
mortgagor  nor  the  mortgagee,  the  maker  nor  the 
trustee,  is  the  full  and  complete  owner;  each  has 
an  interest.  In  this  State  the  legal  title  to  such 
property  passes  at  once  to  the  mortgagee  or  trustee, 
and  he  becomes  entitled  to  immediate  possession, 
unless  otherwise  provided  in  the  deed.  Bank  v. 
Eicing,    12   Lea,    600. 

The  conveyee,  in  such  a  case,  takes  the  property, 
in  all  of  its  parts  and  elements,  so  far  as  required 
for   the   purposes   of    the    conveyance,    while    the   con- 
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veyor,  if  the  property  be  personalty,  is  left  only 
the  right  to  reclaim  it  by  payment  of  the  secured 
debts  before  foreclosure,  or  to  receive  the  residue, 
if  any,  a'fter  foreclosure;  and,  if  the  property  be 
realty,  he  has  the  additional  right  of  redemption 
after  foreclosure,  unless  that  right  is  cut  off  by 
the  terms  of  the  conveyance.  So  lono^  as  the  se- 
cured  debts  remain  unpaid,  in  whole  or  in  part,  the 
title  of  the  conveyee  is  paramount,  and  that  of  the 
conveyor  is  subordinate.  As  against  the  debts,  the 
conveyor   can   assert   no   right   or   title. 

Such,  unquestionably,  were  the  respective  inter- 
ests of  Ellis  and  Reayes  in  the  roan  mare,  whose 
foal  is  the  subject  matter  of  this  litigation;  and 
that  such  are  their  respective  interests  in  the  foal 
itself  follows,  logically,  from  the  principle  that  the 
offspring  of  a  domestic  animal  belongs  to  the  owner 
of    the   dam   or   mother. 

Thus,  by  the  application  of  plain  principles,  the 
controversy  is  resolved  in  favor  of    Ellis,   the  trustee. 

It  matters  not  that  the  mare  was  bred  by  the 
maker  after  the  execution  of  the  deed  of  trust;  for, 
in  such  case,  as  well  as  if  she  had  been  previously 
bred,  the  title  of  the  foal  would  follow  the  title  of 
the  dam  without  variation,  in  the  absence  of  some 
provision  or  agreement  to  the  contrary.  Since  the 
whole  legal  title  and  right  to  immediate  possession 
of  the  mare,  with  all  of  her  powers  and  elements 
of  value — her  brood  bearing  capacity  with  the  rest 
— passed   to   the   trustee,    without   qualification    or   res- 
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ervation,  the  legal  sfritiiH  of  the  offspring  would  be 
the  same  in  either  ease.  The  title  of  the  foal  is 
separable  from  that  of  the  dam  only  by  some  pro- 
vision, agreement,  or  contract,  made  for  the  pur- 
pose of  disuniting  them.  If  Reaves  incurred  lia- 
bility for  the  season  of  the  mare,  the  fee  might 
be  a  prior  charge,  under  the  statute,  upon  the  foal; 
but  that  would  be  equally  true  if  the  service  had 
occurred  before  the  deed  of  trust  was  made.  Sims 
V.    Bradford,    12   Lea,    434. 

The  text-writers,  with  great  unanimity,  support 
our   view   upon   the   main   question. 

Jones  says:  ''Under  the  .rule  that  the  incident 
follows  the  principal,  a  mortgage  of  domestic  ani- 
mals covers  the  increase  of  such  animals,  though  it 
is  silent  as  to  such  increase;  and  it  is  not  incum- 
l)ent  ujx)n  the  mortgagee  to  take  and  hold  the  prop- 
erty as  against  a  purchaser  of  such  increase."  Jones 
on   Chat.    Mort.    (4th   Ed.),    Sec.    149. 

Cobbey  says:  "The  general  rule  of  law  is  that 
the  offspring  or  increase  of  female  animals,  when 
they  come  into  visible  existence,  and  are  endowed 
with  independent  life,  vest  under  the  same  title  or 
ownership  their  dam  was  subject  to  at  the  time  they 
were  brought  forth.  *  ^  *  The  offspring 
of  mortgaged  animals  which  are  born  after  the 
making  of  the  mortgage,  are  subject  to  the  lien  of 
such  incumbrance.  *  *  *  Under  the  rule 
that   the    incident    follows    the    principal,    a    mortgage 
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of  a  female  animal  covers  her  increase."  Cobbey 
on   Chat.    Mort.,    Sec.    366. 

Boone  says:  '*A  mortgage  of  chattels  covers  ac- 
cession thereto.  *  *  *  go^  it  has  been 
held  that  the  young  of  animals  under  mortgage  are 
subject  to  the  mortgage."     Boone  on  Mort.,  Sec.   244. 

Other  authors  announce  the  same  doctrine  in  sim- 
ilar phraseology.  '^A  mortgage  of  a  domestic  ani- 
mal will  cover  its  increase."  3  Lawson  on  Rights, 
Rem.,  &  Pr.,  Sec.  1370.  ^^A^Tiere  live  stock  is 
mortgaged,  its  natural  increase  and  produce  become 
subject  to  the  mortgage."  2  Hilliard  on  Mort., 
205.  *' Where  live  stock  is  mortgaged,  the  natural 
increase  and  produce  of  the  stock  also  become  sub- 
ject to  the  mortgage."  3  Am.  &  Eng.  Enc.  Law, 
186.  '*And,  on  the  same  principle,  it  is  held  that 
a  mortgage  of  domestic  animals  covers  their  in- 
crease."     Tiedeman   on   Sales,    Sec.    231. 

The  foregoing  quotations  from  text-writers  are 
abundantly  sustained  by  the  adjudged  cases.  During 
the  period  of  negi'O  slavery  in  this  country,  the  prin- 
ciple that  the  title  of  the  offspring  follows  the  title 
of  the  mother  was  generally,  if  not  universally,  ap- 
plied in  cases  where  children  were  born  to  female 
slaves  while  under  mortgage.  Hughes  v.  Graves^  1 
Littell,  317;  Evam  et  al,  v.  MeiiiJcen^  8  Gill  & 
Johnson,    39;   Fmoler  v.    MeriTill^    11   How.,    396. 

The  same  principle  has  been  either  applied,  or 
recognized  as  applicable,  to  the  increase  of  mortgaged 
domestic    animals,    in    each    of    the    following    cases: 
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Fcninan  v.  Pr^octm'^  9  B.  Mon.,  126;  Cohoon  v. 
Miers^  67  Md.,  573;  Meyer  Bros.  v.  Cool%  85  Ala., 
417;  Dyer  v.  The  State,  88  Ala.,  225;  Rogers  v. 
Highland,  69  Iowa,  504  (S.  C,  58  Am.  R.,  230); 
Darling  v.  ^yihon,  60  N.  H.,  59  (S.  C,  49  Am.  R., 
306);  Funk  v.  Paul,  64  Wis.,  35  .(S.  C,  54  Am. 
R.,  578);  Kellogg  v.  Lonely,  46  Mich.,  131  (S.  C, 
41  Am.  R.,  153).  Boggs  v.  Starl'ey,  13  Neb.,  400, 
seems  to  be  in  conflict;  but  we  have  found  no  other 
case   that   is   so. 

It  was  decided  in  the  two  cases  cited  from  New 
Hampshire  and  Wisconsin,  and  indicated  in  those 
cited  from  Iowa  and  Michigan,  that  the  title  of  the 
mortgagee  to  the  offspring  of  mortgaged  animals, 
though  at  all  time$  superior  to  that  'of  the  mort- 
gagor, would  not  prevail  against  one  in  the  position 
of  an  innocent  purchaser  from  the  mortgagor  in  pos- 
session during  the  period  of  nurture  only.  Jones 
and  Cobbey  take  the  same  view^.  Jones  on  Chat. 
Mort.,  Sec.  149;  Cobbey  on  Chat.  Mort.,  Sec.  368. 
A  contrary  opinion  was  expressed  in  the  85  Ala- 
bama  case   cited   above. 

That  question,  however,  does  not  arise  in  this 
case,  the  controversy  here  being  wholly  between  the 
maker   of    the   deed   of    trust   and   the   trustee. 

None  of  the  cases  cited  make  any  distinction  be- 
tween the  case  in  which  the  animal  was  bred  before 
the  execution  of  the  morto^aore  and  that  in  which  it 
was  bred  subsequently.  In  most  of  them,  it  is 
true,     the    females    were,     in    fact,    pregnant    at    the 
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time  the  mortgage  was  made;  but  in  none  of  them 
do  the  Courts  attach  any  importance  to  that  circum- 
stance. On  the  contrary,  the  decision  in  each  of 
those  cases  was  based  upon  the  legal  proposition 
that  the  title  of  the  offspring  follows  the  title  of 
the   dam   or   mother — -jxirtus   sequittcr  ventvenu 

The  only  case  we  have  been  able  to  find  in 
which  the  time  of  conception  has  been  treated  as  of 
any  moment  in  determining  the  ownership  of  young 
animals  born  of  mortgaged  females,  is  that  of  Thrope 
Bros.  V.  Cowles^  55  Iowa,  409.  There  the  trial 
Judge  instructed  the  jury  that  the  mortgagee  was 
not  entitled  to  young  animals  so  born,  unless  he 
should  prove  one  of  two  facts :  First,  that  they 
were  conceived  prior  to  the  date  of  the  mortgage; 
or,  second,  that,  after  that  date,  the  mortgagee  had 
open  possession  and  control  of  the  mortgaged  fe- 
males and  their  increase.  The  Supreme  Court  said: 
"  No  exception  was  taken,  or  objection  is  made,  by 
either  party  to  this  instruction.  It  must  be  re- 
garded as  presenting  the  law  of  this  case."  Whether 
it  would  have  been  so  *^ regarded"  if  challenged 
does  not  appear.  No  reason  is  given  nor  authority 
cited  in  its  support.  Cobbey  incorporates  the  sub- 
stance of  that  instruction  into  his  text  as  an  inde- 
l^endent  proposition,  and  cites  that  case,  but  none 
other,  to  support  it.  Cobbey  on  Chat.  Mort.,  Sec.  » 
367. 

Not  only  does  that  case   stand   alone,   but  it  seems 
to   us   to   be   without  any  sound   reason  to  sustain   it. 


218  NASHVILLE : 


Ellis  V.  Reaves. 


Moreover,  the  controversy  there  was  between  the 
mortgagees  and  attaching  creditors  of  the  mortgagor, 
and  not  between  the  mortgagees  and  mortgagor. 
Had  the  controversy  "been  between  the  original  par- 
ties, as  in  the  present  case,  the  Court  w^ould,  no 
doubt,    have   ruled   diflferently.  ♦ 

Besides  the  numerous  authorities  already  cited  in 
support  of  our  conclusion  in  this  case,  it  is  fully 
sustained  by  the  unreported  case  of  Zatta  v.  FoiMe^^ 
decided  by  this  Court,  at  Jackson,  in  April,  1883. 
In  that  case  H.  B.  Fowlkes  conveyed  a  brood 
mare  and  other  pro})erty  to  S.  R.  Latta,  trustee, 
to  secure  certain  debts.  The  maker  of  the  deed 
remained  in  possession  of  the  mare  for  some  time, 
and  she  gave  birth  to  a  colt.  Supposing  the  colt 
to  belong  to  him,  he  conveyed  it,  by  another  deed 
of  trust,  for  the  l:)enefit  of  other  creditors,  who  had 
no  knowledge  that  it  was  the  foal  of  the  mare  con- 
veyed to  Latta.  Those  other  creditors  sold  the  colt 
to  Arthur  Fowlkes,  who  knew  of  the  deed  to  Latta 
and  of  the  fact  that  it  was  the  foal  of  the  mare 
therein   conveyed. 

Latta  did  not  know  that  the  mare  conveyed  to 
him  had  dropped  a  colt  until  it  was  about  four 
years  old.  Soon  after  obtaining  that  information, 
he  sued  in  replevin  to  recover  it  from  Arthur 
Fowlkes,  the  purchaser.  This  Court  held  that  *'the 
foal  followed  the  condition  of  the  dam,"  and  that 
**the   trust   attached   to   it."      The   mare   was   in   foal 
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at   the    time    she    was    conveyed    to    Latta,    but    that 
fact   cut   no   figure   in   the   decision   of   the   case. 

Reverse,    and    enter    judgment    in    favor    of    Ellis, 
trustee. 


OPINION    IN    LATTA   V.    FOWLKES,    REFERRED    TO    IN    THE 
ABOVE    OPINION    OF   THE    COURT. 

Deaderick,  Ch.  J.  On  a  former  day  of  this  'term 
the  judgment  in  this  case  was  reversed  from  the 
bench,  and  defendant  has  presented  a  petition  to 
rehear. 

The  record  shows  that  in  January,  1876,  one  H. 
B.  Fowlkes  conveyed  in  trust  to  plaintiff,  to  secure 
certain  debts,  amongst  other  things  a  certain  mare 
then  in  foal;  that  the  property  conveyed  in  trust 
remained  in  possession  of  the  maker  of  the  deed,  it 
having  been  registered  immediately  after  its  execution. 

On  June  29,  1877,  said  H.  B.  Fowlkes  executed 
a  deed  of  trust  upon  the  produce  of  the  mare  con- 
veyed to  Latta,  and  on  other  property,  to  secure 
Benton  &  Nichols  cei-tain  indebtedness  due  to  them, 
they  pot  knowing  that  the  colt  was  the  foal  of  the 
mare  conveyed  in  trust  to  Latta.  After  the  deed 
to  secure  Benton  &  Nichols,  the  possession  of  the 
property  remained  undisturbed  with  said  H.  B. 
Fowlk^,  he  supposing  that  the  increase  belonged  to 
him,  and  that  he  could  convey  to  Benton  &  Nichols. 
This  deed  was  registered  at  the  date  of  its  execution. 
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On  October  — ,  1878,  Benton  &  Nichols  sold  this 
colt  and  three  others  to  defendant,  Arthur  Fowlkes, 
and  his  brother,  and  they  gave  their  notes  in  pay- 
ment, and  also  gave  a  deed  of  trust  on  the  colts 
to  secure  them.  They  have  paid  half  the  purchase 
monev,  and  owe  the  balance.  In  the  division  of 
the  colts,  the  one  in  controversy  fell  to  defendant, 
Arthur,  and  he  took  possession  of  him,  claiming  him 
as  his  own.  He  knew  of  the  deed  to  Latta,  and 
that  the  colt  he  claims  was  the  foal  of  the  mare 
conveyed  in  the  trust  deed  to  Latta.  Latta  did  not 
know  that  the  mare  conveved  to  him  had  had  a 
colt  until  a  short  time  before  he  began  this  action, 
in  which  he  replevied  the  colt  from  defendant,  it 
still  remaining  with  H.  B.  Fowlkes,  who  was  hold- 
ing it  for  his  brother,  the  defendant.  Latta  had 
no  notice  of  any  adverse  claim  to  any  of  the  prop- 
erty conveyed  to  him,  or  to  its  increase,  until  shortly 
before   he   began   his   suit. 

This  cause  was  submitted  to  the  Judge  without 
a  jury,  and  he  found  that  the  defendant  was  en- 
titled to  the  colt,  which,  by  the  time  the  suit  was 
begun,  was  four  years  old,  and  gave  judgment  for 
his  value,  to  be  satisfied  by  his  return,  and  plaintiflf 
appealed   to   this   Court. 

Upon  these  facts,  it  appears  that  the  possession 
of  the  said  H.  B.  Fowlkes  of  the  dam  of  the  colt 
was  retained  by  him  in  subordination  to  the  right 
conveyed  in  said  deed,  and  that,  although  not  so  ex- 
pressly  declared    in    the   deed,    the    foal    followed   the 
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condition  of  the  dam  and  the  trust  attached  to  it; 
and  no  adverse  claim  was  ever  set  up  by  H.  B. 
Fowlkes  to  the  dam,  which  was  left  in  his  posses- 
sion by  consent  of  the  trustee,  but  subject  to  his 
legal  rights  under  the  deed,  and  net  claim  was  ever 
made  to  said  trustee  of  right  to  said  foal  adverse 
to   him,    until   shortly   before   he   replevied   the   same. 

The  conveyance  of  the  said  colt  in  trust  to  secure 
another  debt,  is  not  necessarily  an  adverse  claim,  as 
it  might  well  be  done  in  subordination  to  the  original 
trust  deed.  The  possession  still  remained  with  H.  B. 
Fowlkes,  the  original  bailee,  who  was  holding  for  the 
trustee,  and  no  notice  of  adverse  holding  was  given 
to  him.  Even  if  H.  B.  Fowlkes  did  think  the  colt 
telonged  to  him,  he  admitted  the  trustee's  right  to 
the  dam,  and  did  not  communicate  to  the  trustee 
that   he   held   the   colt  adversely. 

The  said  Benton  &  Nichols  were  not  innocent  pur- 
chasers, nor  was  defendant,  who  purchased  from  or 
under  their  claim.  The  deed  to  Latta  was  registered, 
and  was  constructive  notice  to  all,  and  defendant  also 
had  actual  notice  of  its  provisions,  and  that  the  colt 
was  the  foal  of  a  mare  conveyed  in  that  deed.  Be- 
sides, Benton  &  Nichols  were  not  purchasers,  and  had 
but  a  lien  to  secure  a  pre-existing  debt,  the  posses- 
sion  of   the   colt   remaining   in   H.    B.    Fowlkes. 

The  petition  to  rehear  will  be  dismissed,  and  judg- 
ment below  will  be  reversed,  and  judgment  will  be 
rendered   here   for   plaintiff. 
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*  Lancaster  v.    Fisher. 
[KashviUe.     January  5,   1895.) 

Supreme  Court  Practice.    Motifyii  for  new  trial  not  required,  what. 

Although  no  motion  f9r  new  trial  was  made  in  the  Court  below, 
this  Court  will,  under  proper  assignments  of  error,  pass  upon 
the  sufficiency  of  the  facts  to  support  the  judgment  in  a  law 
case  tried  by  the  Judge  without  the  intervention  of  a  jury. 
Allter  in  cases  tried  by  jury. 

Cases  cited  and  distinguished:  Wells  u  Mosely,  4  Cold.,  402; 
Mumford  v.  Railroad,  2  Lea,  394;  Morgan  v.  Bank,  13  Lea,  234; 
Insurance  Co.  v.  Crunk,  91  Tenn.,  376. 


FROM    SMITH. 


Appeal  from  Circuit  Court  of   Smith  County.     W. 

• 

T.    Smith,   J. 

Turner  &   Smith   for   Lancaster. 
T.    J.    Fisher  for   Fisher. 

Beard,  J.  This  cause  was  tried  by  the  Circuit 
Judge  without  the  aid  of  a  jury.  It  is  unnecessary 
to  state  the  facts,  as  the  record  presents  but  one 
question   of   any   interest,    and    that   is   one   of   correct 

*The  Court  reserves  the  question  A-hether  motion  for  new  trial  would  be  required 
in  a  case  like  this  one,  if  such  motion  was  required  to  be  made  in  all  cases  by  the 
rules  of  the  lower  Court.— Reportbb. 
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practice  in  the  Court  below.  There  was  no  motion 
for  a  new  trial  made  in  that  Court,  and  the  de- 
fendant in  error  (the  plaintiff  below)  now  insists 
that,    in    any   event,    the    action    of    the    trial    Judge 

would  be  conclusive,  from  the  failure  of  the  plain- 
tiff in  error  to  make  this  motion  in  the  Circuit 
Court  and  to  have  it  there  acted  upon.  In  other 
words,  the  position  assumed  is,  that  this  Court,  on 
appeal,  applies  the  same  rule  in  cases  submitted  to 
the  trial  Judge  without  the  intervention  of  a  jury, 
as  in  those  which  are  tried  by  a'  jury,  and  that,  in 
all  alike,  to  put  the  Circuit  Judge  in  error,  there 
must  have  been  a  motion  for  a  new  trial,  and  the 
record  must  show  that  this  motion  was  overruled. 
As  the  argument  of  the  counsel  in  this  case,  as 
well  as  suggestions  made  by  coimsel  in  other  cases, 
indicate  some  misapprehension  on  this  subject,  we 
deem  it  best  to  announce  here  distinctly  what  is  the 
rule   in   this   State. 

It  is  assumed  by  the  defendant  in*  error  that  the 
cases  found  in  4  Cold.,  405;  2  Lea,  397;  13  Lea, 
239,  and  7  Pickle,  376,  sustain  his  position.  This 
being  so,  it  becomes  necessary  briefly  to  examine 
them. 

Welis  V.  Jfosdy,  4  Cold.,  402,  was  a  jury  case. 
In  that  case,  there  was  no  motion  for  a  new  trial, 
but,  on  appeal,  this  Court  reversed  and  remanded 
it,  for  errors  of  law  committed  by  the  Court  be- 
low, which  were  apparent  on  the  face  of  the  record, 
and  which  affected  the  merits  of  the  controversy.     In 
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course  of  the  armiment  made  acrainst  the  insistence 
of  the  defendant  in  error,  that,  in  the  absence  of 
such  a  motion,  there  could  be  no  reversal  for  any 
cause,  this  Court  makes  the  proper  and  evident  dis- 
tinction between  a  case  where  errors  of  law  ap[)ar- 
ent  are  complained  of,  and  a  case  in  which  the  ac- 
tion of  the  jury  on  the  facts  is  the  ground  of  ob- 
jection, and  says  in  this  latter  case :  ' '  This  Court 
cannot  reverse  the  judgment  and  grant  a  new  trial, 
unless  the  Court  below  had  been  asked  to  correct 
the  error  and  had  refused  to  do  so.  And  in  such 
case,  the  refusal  of  the  Court  to  set  aside  the  ver- 
dict and  grant  the  new  trial,  is  the  error  for  which 
this  Court  will  reverse."  The  authority  of  this  case, 
so  far  as  the  rule  in  question  is  concerned,  is,  by 
its  express  terms,  as  well  as  upon  well  settled  prin- 
ciples, to  be  confined  to  cases  in  which  jury  trials 
have  taken  place.  There  is  nothing  in  the  opinion 
to  indicate  that  it  was  the  purpose  of  the  Court  to 
give   it  wider   scope. 

Meiniyhis  v.  Railwad^  reported  in  2  Lea,  394, 
was  tried  by  the  Circuit  Judge,  sitting  without  a 
jury.  In  the  course  of  the  opinion  of  this  Court, 
it  is  said  in  passing:  '^No  motion  having  been  made 
in  the  Court  below  for  a  new  trial,  if  there  had 
been  a  jury,  there  could  be  no  error  assigned  upon 
the  facts,  and  we  take  it  the  same  rule  must  be 
held  to  apply  when  a  jury  is  waived,  and  the  Judge 
acts  both  as  Judge  and  jury."  Whether  the  point 
had     been     presented     in     argument     of     counsel,     or 
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whether  it  was  a  suggestion  of  the  learned  Judge, 
made  of  his  own  motion,  does  not  appear.  How- 
ever made,  it  evidently  had  received  no  serious  con- 
sideration, and  a  judgment  upon  it  was  in  no  way 
essential  to  the  determination  of  the  case.  Without 
regard  to  what  would  be  the  proper  rule  in  a  non- 
jury case  where  the  error  complained  of  was  one 
of  fact,  in  the  case  then  being  considered  the  Court 
found  apparent,  on  the  face  of  the  record,  errors 
of  law,  and  for  these  alone  it  reversed  the  judg- 
ment of  the  Court  below.  The  expression  above 
quoted,  and  which  defendant  in  error  relies  on  in 
support  of  his  position,  being  unnecessary  to  the 
decision  of  the  case,  was  a  mere  dictum,  and  of 
no   binding  authority. 

In  Morgan  v.  Bank^  13  Lea,  234,  there  is  found 
once  more  a  dictum  on  this  subject.  In  that  case, 
it  seems  to  have  been  argued  by  the  defendant  in 
error,  as  in  the  case  at  bar,  that  there  could  be 
no  review  of  the  action  of  the  trial  Judge  try- 
ing the  case  without  a  jury,  because  there  had 
been  no  motion  for  a  new  trial  in  the  Circuit 
Court;  and,  to  this  contention,  this  Court,  speak- 
ing through  Judge  Deaderick,  says:  '*As  to  this 
last  proposition,  it  is  correct ;  but,  as  we  under- 
stand the  case,  the  errors  complained  of  are  errors 
of  law;  and,  if  errors  of  law  apparent  from  the 
record,  they  might  be  corrected  although  no  new 
trial  was  asked;"  and  the  Court  thereupon  pro- 
ceeds^ to    reverse    the    judgment   of    the   Court   below 
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for  errors  of  law  committed  in  the  trial  of  the 
cause. 

The  last  case  relied  on  by  the  defendant  in  error 
is  Iiisurance  Co.  v.  Crunk,  7  Pickle,  376.  That, 
however,  was  a  jury  case.  In  that,  the  record 
showed  a  motion  for  a  new  trial  and  in  arrest 
of  judgment,  and  it  was  insisted  that,  inasmuch  as 
a  motion  in  arrest  overruled  a  motion  for  a  new 
trial,  it  was  as  if  the  latter  motion  had  not  been 
made,  and  therefore  the  errors  assigned  could  not 
be  considered  on  appeal.  But  this  was  held  to  be 
immaterial,  and  the  Court  then  restated,  in  more 
succinct  form,  the  rule  as  originally  announced  in 
this  State  in  Wells  v.  Mosely,  mpra,  and  proceeded  to 
dispose   of   the  case  upon  the   errors   of   law  assigned. 

Thus,  it  will  be  seen  that  the  cases  which  are 
relied  upon  by  defendant  in  error  do  not  support 
his  contention,  save  only  as  such  support  may  be 
found  in  the  dicta  of  the  two  non-jury  cases.  In 
passing,  it  may  be  proper  to  state  that  these  dicta 
were  not  embraced  in  the  svllabus  of  either  one  of 
these  cases,  nor  in  the  index,  nor  have  they  been 
carried  forward  into  our  digests,  so  far  as  we  can 
discover.  Upon  the  other  hand,  the  practice  has 
been  uniform  with  the  present  Court  and  its  imme- 
diate predecessors  at  least,  to  dispose  of  all  cases 
appealed  from  the  judgments  of  the  Circuit  Judges, 
rendered  without  the  aid  of  juries,  upon  assignments 
of  error,  both  of  law  and  fact,  whether  motions 
for   new  trials  were  made   in   the  Court  below  or*not. 
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That  this  is  a  proper  practice,  a  little  considera- 
tion will  make  clear.  In  a  trial  by  jury,  the  Judge, 
as  the  presiding  officer  of  the  Court,  exercises  a 
supervisory  power  over  the  pending  proceedings.  He 
passes  on  the  questions  of  the  competency  or  in- 
competency of  the  offered  testimony;  he  confines  this 
testimony  to  the  issues  involved,  and  finally  gives 
in  charge  to  the  jury  what  he  understands  to  be 
the  law  of  the  case.  The  whole  trial  passes  under 
his  trained  and  watchful  observation.  He  sees  the 
demeanor  of  both  witnesses  and  the  jury,  and  his 
experience  makes  him  especially  capable  of  determin- 
ing the  value  of  the  testimony  of  the  one,  and 
whether  the  verdict  of  the  other  has  been  to  any 
extent  influenced  by  prejudice  or  any  other  improper 
or  corrupt  motive,  or  is  the  result  of  ignorance  or 
inconsiderateness. 

In  addition,  as  was  said  by  Lord  Mansfield  in 
Bright    v.     Eynan^     1     Burr.,     394,     ''most     general 

verdicts   include   legal   consequences   as   well   as   propo- 

■ 

sitions  of  fact,  and  in  drawing  these  consequences 
the  jury  may  mistake  and  infer  directly  contrary  to 
law,  and  no  one  is  in  so  good  ^a  position  to  dis- 
covei'  this  mistake  as  the  Judge  presiding  at  the 
trial." 

It  is  therefore  altogether  proper  that,  in  all  cases 
where  it  is  insisted  the  right  has  not  been  reached 
by  the  jury's  verdict,  the  Judge  conducting  the  trial 
should  first  be  given  an  opportunity  to  determine 
whether  justice  demands  another  trial  before   a  differ- 
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ent  jury,  and  that,  failing  to  ask  this  opportunity, 
the  appealing  party  will  not  l)e  heard  to  complain 
of  errors  of  fact  in  this  Court.  But  it  is  other- 
wise where  the  trial  occurs  before  the  Judge  sitting 
without  a  jury.  He  is  no  longer  a  mere  supervisor 
so  far  as  the  facts  are  concerned,  but  he  is  the 
judge  of  the  law  and  the  facts.  It  is  to  be  assumed 
that  he  conducts  the  trial  of  the  cause  intelligently, 
honestly,  and  deliberately.  The  judgment,  when 
rendered,  is  his  on  all  the  issues  presented  in  the 
case,  and  it  will  be  presumed  that  it  embodies  his 
best  conclusions  on  these  issues.  This  being  so,  it 
would  be  an  idle  ceremony  for  this  Court  to  require, 
as  a  prerequisite  to  an  appeal  from  such  a  judg- 
ment, that  the  trial  Judge  should  first  be  called  on, 
through  motion  for  new  trial,  to  correct  it.  Whether 
this  would  be  so  where  the  record  disclosed  the  fact 
that  the  Circuit  Judge  had  adopted  as  one  of  the 
rules  of  his  Court  that  motions  for  new  trial  should 
be  made  in  all  cases,  and  that  in  the  case  presented 
no  such  motion  was  made,  we  do  not  now  determine. 
That,  however,  is  not  this  case,  as  the  record 
gives  no  intimation  of  the  existence  of  such  a  rule 
of  practice  in  the  lower  Court.  We  therefore  have 
considered  the  errors  of  fact  as  well  as  of  law  as- 
signed, notwithstanding  the  absence  of  a  motion  for 
new  trial,  and  now  affirm  the  judgment  of  the 
Circuit   Judge. 
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Ballard  v.    Dibrell. 
{Nashville,      January    8,    1896.) 

Execution.    Debtor^s  waiver  of  objection  to  s^ifflx^Umcy  of  levy. 

An  execution  debtor,  who  assents  to  a  levy  on  his  property  as  it 
is  made,  gives  the  officer  a  description  of  the  property  levied 
upon,  and  executes  a  statutory  bond  for  its  delivery,  waives  the 
objection  that  the  property  was  not  in  sight  when  the  levy  was 
made. 


FROM     WHITE. 


Appeal  from  Chancery  Court  of  White  County. 
B.    M.    Webb,    Ch. 

Adcock  &  Robinson   for  Ballard. 

M.    A.    CuMMiNGS   for   Dibrell. 

Beard,  J.  Defendant  Dibrell,  as  Deputy  Sheriff, 
had,  for  collection,  two  ccwnmon  law  executions  issued 
against  the  complainant,  Ballard,  and  others.  With 
these  executions  in  his  possession,  the  oflGicer  visited 
the  home  of  complainant  in  order  to  levy  the  same 
on  the  latter' s  property.  On  this  visit  the  com- 
plainant gave  the  officer  a  levy  on  certain  personal 
property  belonging  to  him,  and  soon  thereafter  exe- 
cuted  a   statutory  bond  ,for   the  delivery  of   the  prop- 
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erty  to  the  officer  at  a  time  and  place  agreed  upon 
between  the  parties.  Befoi:e  the  maturity  of  this 
lx)nd,  complainant,  Ballard,  filed  a  bill  to  impeach 
the  levy  and  set  aside  and  cancel  the  delivery  bond, 
first,  because  the  levj'  was  void  for  vagueness  of 
description,  and,  second,  for  the  reason  that  the  per- 
sonal property  levied  on  was  not  present  nor  accessible 
to  the  officer,  nor  in  any  way  subject  to  the  dominion 
of   the   officer,    at  the  time   of   the   levy. 

Issues  were  made  by  proper  pleading,  and  proof 
somewhat  conflicting  was  taken.  On  the  trial  the 
Chancellor  dismissed  complainant's  bill  and  the  cause 
is  now  here  by  appeal,  and  errors  are  assigned  upon 
this  decree:  (1)  As  to  description  of  the  property 
levied  on,  appellant  points  out  no  vagueness  or  ob- 
scurity in  it,  and  w^e  can  find  nothing  to  w^arrant 
this  contention.  (2)  Conceding  the  fact  to  be  as 
Ballard  insists,  that  the  property  was  not  in  sight 
when  the  levy  was  made,  it  was,  under  the  facts  of 
this  case,  a  good  levy  as  to  him,  whatever  it  may 
have  been  as  to  others.  He  assented  to  the  levy 
as  it  was  made,  gave  the  officer  a  description  of  the 
proj)erty  levied  upon,  and  then  executed  a  statutory 
bond  for  its  delivery  at  a  time  and  place  agreed 
upon  between  complainant  and  the  officer.  These  acts 
amount  to  a  conclusive  agreement  on  his  part  with 
the  officer,  that  the  levj^  is  good.  If  there  was  any 
irregularity   on   the   part   of   the   officer,   he  waives   it. 

Mr.  Freeman,  in  his  work  on  Executions,  Art. 
II.,    Sec.    260,   states  the   law  as  follows:     '^When  an 
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officer  goes  to  the  defendant's  property  or  to  the 
defendant  for  the  purpose  of  making  a  levy,  and 
the  defendant  furnishes  a  list  of  property  to  be 
taken  in  execution,  or  by  any  other  act  assents  to 
the  levy,  or  shows  an  intention  to  regard  the  levy 
as  consummated,  he  seems  to  be  thereafter  estopped 
from  alleging  there  was  some  omission  or  informality 
in  the  levy.  -j^  *  *  if  the  defendant,  knowing 
of  the  le\'y  which  the  officer  is  making,  submits  to 
it,  there  can  be  no  further  question  between  him  and 
the  officer  about  the  sufficiency  of  the  levy,  for  his 
conduct  has  waived  all  further  proceedings,  and  this 
he  is  competent  to  do.  *  *  *  If  he  has  sub- 
mitted to  the  levy,  it  is  immaterial,  as  far  as  he  is 
concerned,  whether  the  property  was  ever  within  the 
view   or   control   of    the   officer." 

This  statement  of  the  law  is  sustained  by  reason 
and  authority.  We  therefore  affirm  the  decree  of 
the   Chancellor,    with   costs. 
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LoFTis  V.   Loms. 

{^Ncishvilh.      January    10,    1895.) 

1.  Guardian  ad  Litem.     Hew  right  of  appeaL 

The  guardian  ad  lUenu,  and  next  friend,  of  a  minor  has  a  right  to 
appeal  "whenever,  in  his  opinion,  it  is  necessary  to  protect 
the  minor's  interests."    (PosU  p.  237.) 

2.  Appeal.     Brings  up  entire  case,  when. 

The  administrator's  broad  appeal  from  a  decree  settling*  the 
rights  of  the  parties  and  ordering  sale  of  realty  in  a  chancery 
cause  brought  by  him  to  administer  and  settle  up  an  insolvent 
estate,  brings  up  for  review  that  part  of  the  decree  denying 
homestead  to  the  infant  defendants,  without  appeal  by  them. 
(Post,  p.  237.) 

3.  Resulting  Trust.    Not  established,  when. 

An  oral  agreement  by  the  purchaser  of  land  for  a  lien  or  charge 
thereon  in  favor  of  his  wife  for  a  part  of  the  purchase  price 
furnished  by  her,  until  repayment  of  the  amount  with  inter- 
est, creates  no  resulting  trust  in  her  favor  as  against  her  hus- 
band's creditors.     (Post,  pp.  237-239.) 

4.  Insolvent  Estate.     Yearns  support  not  paid  out  of  proceeds  of 

realty. 

An  amount  set  apart  by  the  County  Court,  to  be  paid  in  money 
as  year's  support  for  the  widow,  cannot  be  proved  as  a  debt 
against  the  husband's  estate,  to  be  paid  out  of  the  proceeds  of 
the  realty,  even  where  there  are  no  personal  assets  to  pay  it 
and  the  estate  is  insolvent.     (Post,  pp.  239,  240.) 

Code  construed  :     J?  3125,  3126  (M.  &  V.) ;  ?J  2285,  2286  (T.  &  S.). 

Cases  cited  and  approved :  Rice  v.  Hunt,  7  Lea,  33 ;  Turner  v. 
Fisher,  4  Sneed,  211 ;  Bay  less  v.  Bay  less,  4  Cold.,  359 ;  Rocco 
V.  Cicalla,  12  Heis.,  508;  Bell  v.  Hunter,  3  King's  Dig.,  5314, 
5315. 

5.  Same.     Funeral  expenses  refunded  to  administrator  o^U  of  proceeds 

of  realty. 

Where  the  administrator  of  an  insolvent  estate  has  paid  on  fu- 
neral expenses  an  amount  in  excess  of  the  personal  assets,  the 
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same  will  be  refunded  to  him  out  of  the  proceeds  of  the  realty 
in  preference  to  all  debts  that  are  not  specific  liens  thereon. 
(Post,  p.  240.) 

6.  Same.     CompeTtsation  of  administrator  and  hi8  atttymeys. 

Reasonable  compensation  will  be  allowed  the  administrator  and 
his  attorneys  for  services  necessarily  rendered  in  obtaining* 
sale  of  lands  of  an  insolvent  estate  for  payment  of  debts,  and 
same  will  be  paid  as  a  preferred  claim  out  of  the  proceeds  of 
the  realty  when  there  is  no  personalty,  or  it  has  been  ex- 
hausted. Such  compensation  should  be  fixed  with  reference 
to  the  entire  estate  and  services.     {PosU  PP'  240 j  241.) 

Case  cited  and  distinguished:  Loague  v.  Brennan,  86  Tenn.,  634. 

7.  Homestead.     Its  priorUy  over  debt  for  borrowed  money. 

Homestead  of  widow  and  children  prevails  over  a  debt  of  the 
decedent  for  money  borrowed  by  him  of  a  third  person  to  pay 
oflf  the  purchase  price  of  the  lands  in  which  the  homestead  is 
claimed,  though  secured  by  the  husband^s  mortgage  thereon 
in  which  the  wife  did  not  join.     {PosU  PP-  241-245.) 

Constitution  construed;  Art.  XI.,  §1. 

Code  construed:  §  2935  (M.  &  V.). 

Cases  cited  and  approved:  Gray  v.  Baird,  4  Lea,  212;  Bently  v. 
Jordan,  3  Lea,  353;  99  Am.  Dec,  574;  85  N.  C,  93;  88  N.  C,  234; 
6  Braden  (111.),  517;  100  111.,  362;  39  Am.  St.  Rep.,  339;  50  111., 
521. 

Cited  and  overruled:  Guinn  v.  Spurgin,  1  Lea,  228. 

8.  Same.     Liberal  constrvetlmi  of  statutes  allowed. 

Doctrine  reaffirmed  that  statutes  providing  for  homestead  are 
liberally  construed  in  favor  of  that  right.     {Post,  P-  241.) 

Case  cited  and  approved;  Jackson  v.  Shelton,  89  Tenn.,  82. 


FROM    JACKSON. 


Appeal     from     the     Chancery     Court     of     Jackson 
County.       B.    M.    Webb,    Ch. 
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W.  B.  &  M.  G.  Butler,  Geo.  H.  Morgan, 
and   John   A.    Pitts   for   Loftis. 

Murray  &  Son,  M.  B.  Young,  and  J.  T.  An- 
derson  for   Brooks. 

B.    A.    Butler,    Gimrdian   ad  Litem. 

Wilkes,  J.  There  is  a  multiplicity  of  pleadings 
in  these  consolidated  causes,  which  it  is  not  neces- 
sary to  notice  critically.  The  cause  as  finally  pre- 
sented is  a  proceeding  to  wind  up  the  estate  of  H. 
P.  Loftis  as  an  insolvent  estate,  to  sell  his  lands 
for  the  payment  of  his  debts,  to  declare  the  rights 
of  his  widow  and  children  and  the  creditors  of  the 
estate,  and  fix  their  priorities  inter  se-^e  in  the  as- 
sets of  the  estate,  consisting  now  entirely  of  the 
proceeds  of  real  estate,  a  small  amount  of  {personal 
proi)erty,  less  than  $100,  having  already  been  con- 
sumed  in   the   payment  of    burial   expenses. 

It  is  made  to  appear  in  the  record  that,  prior 
to  the  filing  of  the  bills  in  this  cause,  by  a  pro- 
ceeding in  the  County  Court  of  Jackson  County, 
dower  and  homestead  were  assigned  to  the  widow  of 
the  intestate,  and  the  amount  in  money  of  her 
year's  support  fixed;  but  only  a  few  dollars  had 
been  paid  by  the  administrator  upon  the  latter, 
leaving   1264.44:   unpaid   on   this   account. 

It  further  appears  that  the  administrator  had  paid 
out  all  the  personal  assets  in  his  hands — a  small 
amount — on    the     year's    support,    to    wit,    $17,    and 
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the  remainder  on  the  burial  expenses,  and  had  used 
of  his  own  individual  funds,  for  the  latter  purpose, 
?29.28,    which   had   not   been    repaid   to   him. 

It  further  appears  that  intestate  in  his  lifetime 
bought  a  tract  of  land — the  same  now  sought  to 
be  sold — from  one  Kirkpatrick  for  about  $3,000; 
that,  in  order  to  finish  paying  for  the  same,  he 
borrowed  $300  from  his  wife  out  of  her  separate 
property,  and  from  R.  V.  Brooks  about  $1,000, 
which  he  used  in  paying  oflf  the  purchase  money. 
He  executed  his  notes  to  Brooks  for  the  amount 
borrowed  from  him,  and,  to  secure  the  same,  gave 
a  trust  deed  upon  the  land  he  had  bought — the 
same  now  in  controversy — and  the  deed  of  trust 
recites  upon  its  face  that  the  notes  are  executed  for 
money  with  which  the  purchaser  paid  part  of  the 
purchase  money  for  the  land  thus  conveyed  in  trust. 
It  contains  the  usual  power  of  sale  in  case  of  de- 
fault. This  trust  deed  was  not  signed  by  the  wife, 
but  was  regularly  acknowledged  by  the  husband  and 
registered.  For  the  $300  loaned  by  the  intestate's 
wife  no  note  was  given;  but  the  fact  of  the  loan, 
and  that  it  was  her  separate  estate,  derived  from  a 
sale  of  her  father's  land  for  division  among  his 
heirs,  is  abundantly  shown.  The  agreement  under 
which  this  $300  was  furnished  and  used  is  somewhat 
indefinite  and  uncertain  under  the  pleadings  and  proof. 
The  widow  died  pending  the  litigation,  and  the  ques- 
tion of  her  dower  rights  is  thus  eliminated  from 
the   controversy.       She    left    minor    children,    who   are 
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presumably  in  possession  of  the  homestead,  though  this 
does  not  definitely  appear;  and  these  minor  children 
insist  upon  their  right  to  homestead,  under  the  stat- 
ute,   ia*  the   land   sought   to   be   sold. 

J.  M.  Loftis,  the  administrator  of  the  husband, 
was  also  made  administrator  of  the  wife,  and  he  is 
before   the   Court   in   both   capacities. 

The  Chancellor,  upon  the  hearing,  held  that  the 
widow  had  established  a  right  to  a  resulting  trust  in 
the  tract  of  land  to  the  extent  of  the  $300,  con- 
tributed by  her  to  be  used  in  paying  for  it,  and 
that,  by  virtue  of  this  resulting  trust  and  interest 
thus  acquired  in  the  land  by  her,  she  became  tenant 
in  common  with  her  husband  in  the  land,  and  she 
and  her  children  were  not,  therefore,  entitled  to  home- 
stead in  the  same,  but  she  was  entitled  to  have  the 
$300,  and  interest,  paid  back  to  her  out  of  the  pro- 
ceeds of  the  land  when  sold.  He  also  held  that,  the 
personal  property  of  the  estate  having  been  exhausts, 
the  land  should  be  sold,  and,  after  pajdng  the  widow's 
demands,  as  above  shown,  the  mortgage  debt  should 
be  paid,  and  the  remainder  distributed  pro  rata  among 
the  general  creditors  of  the  estate.  A  reference  was 
had  to  report  the  debts  against  the  estate,  and  the 
report,  as  made,  did  not  embrace  the  balance  of  the 
year's  allowance  to  the  widow,  nor  the.  amount  ad- 
vanced by  the  administrator  out  of  his  own  funds, 
as  valid  debts  against  the  estate,  and  refused  the  ad- 
ministrator  any   allowance   for   his   services. 

The   cause   is   here   by   appeal   on   the   part   of    the 
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administrator.  An  appeal  was  prayed  for  the  minors, 
by  their  guardian  ad  liteia^  acting  also  as  their  next 
friend,  but  this  appear  was,  by  the  Court  below,  re- 
fused, on  the  ground  that  a  guardian  ad  litetn  had 
no  right  of  appeal.  In  this  the  Court  erred.  A 
guardian  ad  litetn  and  next  friend  of  minors  has  a 
right  to  appeal  whenever,  in  his  discretion,  it  is 
necessary  to  protect  the  interest  of  his  wards,  to  the 
same  extent  as  any  other  person  may  upon  tender- 
ing proper  bond,  which  was  done  in  this  case.  The 
guardian  ad  litem  excepted  to  the  action  of  the  Court, 
and,  while  his  bond  for  appeal  is  copied  into  the 
record,  there  is  no  bill  of  exceptions  making  it  part 
of  the  record,  and  the  transcript  is  not  filed  for  writ 
of  error.  It  appears,  also,  that  the  minors  at- 
tempted to  appeal  in  proper  person,  and  a  bond  is 
executed  for  them  with  security.  While  the  appeal 
pi-ayed  by  and  for  them  is  not  regularly  and  prop- 
erly perfected,  and  the  case  is  not  properly  in  this 
Court  because  of  such  attempt  to  appeal,  still  there 
is  a  broad  appeal  by  the  administrator  and  creditors 
of  the  estate,  raising  the  question  of  the  rights  of 
all  parties  in  the  estate,  including  the  minors,  and 
their  rights  can  properly  be  adjudicated  under  this 
record. 

We  think  the  Chancellor  was  in  error  in  holdinof 
that  the  wife  of  the  intestate  acquired  an  interest  in 
the  lands  of  her  husband,  under  the  idea  and  doctrine 
of  a  resulting  trust,  to  the  extent  of  the  $300  con- 
tributed   by    her    to    the    payment    of    the    purchase 
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money  of  the  land.  Neither  the  pleadings  on  the 
part  of  the  wife  nor  the  proof  in  the  cause  make 
out   a   ease   of   resulting   trust   in   the   wife. 

In  her  cross  bill,  attempting  to  set  up  this  trust, 
she  says  the  agreement,  when  she  furnished  the 
§300,  was  that  the  land,  to  that  extent,  should  be 
hers;  but,  again,  she  adds  that  it  was  the  agree- 
ment that  she  was  to  have  a  lien  upon  the  land  to 
the  extent  of  the  money  furnished  by  her,  superior 
to  the  rights  of  all  others,  as  it  was  for  borrowed 
money.  She  prays  that  the  land  be  sold,  and  §300 
and  interest  be  repaid  to  her,  and,  if  this  cannot  be 
done,  then  that  a  resulting  trust  be  declared  to  that 
extent  in  the  land,  and  her  right  to  recover  to  that 
extent  be  declared  superior  to  the  rightfe  of  all 
(rthers. 

The  proof  on  this  branch  of  the  case  is  full  and 
satisfactory  as  to  the  fact  that  she  furnished  the 
money,  and  that  it  was  hers,  and  was  used  in  pay- 
ing off  the  purchase  money,  but  it  is  indefinite  as 
to  the  agreement  under  which  it  Was  furnished  and 
to   b^   used. 

Her-  brother,  H.  H.  Johnson,  from  whom  she 
received  the  §300,  states  that  the  agreement  between 
the  husband  and  wife  was  that  he  would  pay  her 
back  out  of  the  land,  and  that  the  land  should 
stand  good  for  the  money  she  put  into  it,  and  that, 
in  any  event,  she  should  not  lose  the  money  fur- 
nished  by   her   and   put   into   the   land. 

John   M.    Loftis,    one    of    the    intestate's    brothers, 
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states  that  the  aorreement  was  that  the  land  should 
stand  good  for  the  money,  and  that  she  should  have 
her   interest   in   the   land. 

J.  M.  Loftis,  another  brother,  and  the  adminis- 
trator, states  that  it  was  agreed  that  she  was  to 
have  her  money  out  of  the  land,  and  hold  her  in- 
terest  in   the   land   until   it   was   paid   back   to   her. 

There  is  no  proof  of  any  agreement  that  any 
particular  portion  of  the  land  should  be  hers,  nor 
is  there  any  evidence  of  any  agreement  that  the 
title  to  the  land,  or  any  part  of  the  same,  should 
be   taken   in   her   name. 

Under  these  pleadings  and  proof,  we  do  not  think 
the  widow  establishes  any  resulting  trust,  but  merely 
shows  an  oral  agreement  for  a  lien  or  charge  upon 
the  land  in  her  favor  until  the  amount  contributed 
by  her,  with  interest,  could  be  repaid  to  her,  and 
it  was  not  contemplated  that  her  money  was  to  re- 
main invested  in  the  land  permanently,  nor  that  she 
was  to  have  any  specific  interest  in  or  part  of  the 
land.  This  oral  agreement  for  a  charge  or  lien 
upon  the  land,  fixed  no  lien  in  her  favor  as  against 
the  husband's  mortgage  or  general  creditors,  but  her 
administrator  is  entitled  to  prove  the  same  as  a 
general  debt  against  the  estate  without  lien  or  pri- 
ority. 

The  Chancellor  was  correct  in  holding  that  the 
amount  set  apart  by  the  County  Court,  to  be  paid 
in  money,  as  a  year's  support  for  the  widow,  could 
not   be   proven  as  a  debt  to  be  paid  out  of  the  pro- 
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ceeds  of  the  real  estate,  which  are  now  the  only  as- 
sets of  the  estate.  The  year's  support  can  only  be 
set  apart  out  of  money  or  other  personal  property, 
choses  in  action,  etc.  Code  (M.  &  V.  Comp.), 
§§  3125,  3126.  And  the  property  set  aside  must  be 
actually  on  hand  or  due.  Code,  §  3126 ;  Hice  v. 
J/u7it,  7  Lea,  33 ;  Turner  v.  FUher^  4  Sneed,  211. 
It  cannot  be,  for  so  much  money,  charged  on  the 
assets  of  the  estate  generally.  BayUm  \.  BayhMy 
4  Cold.,  359;  Roeco  v.  Clcalla,  12  Heis.,  508. 
And  it  is  not  chargeable  on  the  real  estate  of 
the  deceased.  BeJl  v.  Hunter^  3  King's  Digest, 
§§  5314,    5315. 

The  Court  was  in  error  in  not  allowing  the 
amount  paid  out  by  the  administrator  on  the  burial 
expenses,  out  of  his  own  means,  as  a  debt  against 
the  estate,  and  in  not  making  it,  under  the  facts, 
a  preferred  debt,  after  such  debts  as  are  specific 
liens  on  the  land.  He  was  also  in  error  in  not 
allowing  the  administrator  compensation  for  his  serv- 
ices in  a  reasonable  amount.  In  case  of  insolvent 
estates,  when  it  becomes  necessary  for  the  adminis- 
trator to  sell  lands  for  the  payment  of  debts,  he 
should  have  a  reasonable  allowance  for  his  ser\dces, 
which,  are  sometimes  onerous  and  always  more  or 
less  charged  with  responsibility  and  labor ;  and  this 
is  true  also  as  to  such  reasona1)le  attorneys'  fees 
as  may  be  necessarily  incurred  in  selling  the  lands 
and  paying  out  the  proceeds,  and  these  amounts  are 
also   chargeable   on   the   proceeds    of    the    real    estate, 
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when  the  personal  property  is  exhausted  or  there 
was  none  in  the  first  instance.  Such  compensation 
and  fees  should  be  preferred  when  the  sale  is  caused 
by  the  administrator,  and  the  entire  estate  and  serv- 
ice  should  be  taken  into  consideration  in  fixing  the 
amount.  This  is  not  the  case  of  a  public  adminis- 
trator, as  was  the  case  of  Loague  v.  Bremmuy  2 
Pickle,    634,    and    there  is   no   conflict   with   it. 

The  question  of  the  right  of  the  widow  and  minor 
children  to  homestead  is  one  of  difficulty,  on  which 
there  is  a  conflict  of  authority  in  the  several  States, 
and  in  our  own  State.  It  has  been  held,  time  and 
again,  that  the  homestead  right  must  be  favored  and 
the  statute  liberally  construed  to  protect  it.  Jach- 
souj  OiT  iib  Co.  V.  /Shelto?ij  5  Pickle,  82,  where 
the  authorities  are  collated.  The  Constitution  pro- 
vides that  '^the  exemption  shall  not  operate  against 
public  taxes  nor  debts  contracted  for  the  purchase 
money  of  such  homestead  or  improvements  thereon." 
Art.  XI.,  Sec.  2.  The  statute,  M.  &  V.  Code, 
§  2935,  provides  that  it  shall  not  be  exempt  from 
sale  for  the  pajnnent  of  public  taxes  legally  assessed 
upon  it,  or  from  sale  for  the  satisfaction  of  any 
debt  or  liability  contracted  for  its  purchase  or 
legally  incurred  for  improvements  made  thereon. 
The  difficult  and  important  question  is  presented 
in  this  case,  whether  money  borrowed  from  a  third 
person  to  pay  ofl'  the  purchase  money  due  the  orig- 
inal vendor  or  his  assignee  is  a  debt  or  liability 
contracted   foi*  the   purchase  in   the  sense  of   the  stat- 
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lite  and  constitutional  provision.  The  conflict  of 
authority  upon  this  point  in  other  States  is  forcibly 
presented  in  the  text-books.  See  Waples  on. Home- 
stead and  Exemptions,  pp.  337-346;  Thompson  on 
Homestead  and  Exemptions,  Sees.  338-347.  See  also 
Mdffee    V.    M(ujee^    99    Am.    Dec,    574,    note. 

It  is  said,  in  Thompson  on  Homesteads,  that  it  is 
impossible  to  extract  any  consistent  rule  from  the 
cases;  and  in  Waples  on  Homestead  it  is  said  that 
the  holding  in  each  State  is  largely  dependent  on 
the  exact  language  of  the  statutory  provision.  It 
can  serve  us  but  little  purpose  to  examine  the  au- 
thorities of  the  different  States  in  order  to  fix  the 
rule  in  our  own.  After  all,  the  matter  resting 
wholly  upon  constitutional  and  statutory  provisions, 
the  rule  to  be  adopted  is  more  properly  one  of 
public  policy  under  our  statute  than  of  conformity 
to   the    decisions   of    other    States. 

We  think  there  is  a  marked  difference  between 
purchase  money  and  money  borrowed  to  pay  off 
purchase  money,  and  that  a  debt  or  liability  con- 
tracted for  the  purchase  of  land  means  a  debt  which 
has  for  its  immediate  and  orio-inal  consideration  such 
purchase.  So  long  as  the  original  consideration  of 
the  debt  remains — the  purchase  of  land — the  home- 
stead cannot  prevail  as  against  it,  even  though  the 
debt  be  assigned  or  renewed  or  extended.  Bently 
V.  Jordan^  3  Lea,  353;  Snuth  v.  Jllgh^  ^b  N.  C, 
93;  Fox  V.  Brooks,  88  N.  C,  234;  Kimble  v.  E^s- 
worthy,     6     Braden    (111.),     517;      WiUlams    v.     Jou4iS, 
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100  III.,  362.  But  when  the  original  purchase 
money  is  paid  by  the  use  of  other  money  borrowed 
from  a  third  person  for  that  purpose,  the  consider- 
ation of  the  debt  is  no  longer  purchase  money,  but 
borrowed  money,  and  the  debt  incurred  for  bor- 
rowed money  is  not  superior  to  the  homestead.  If 
we  hold  that  money  borrowed  to  pay  off  purchase 
money  must  be  held  superior  to  the  homestead,  then, 
it  logically  follows  that  money  borrowed  to  pay  off 
such  borrowed  money  must  also  be  held  superior, 
and  this  rule  must  continue  through  as  many  re- 
moves and  borrowing  transactions  as  the  needy  debtor 
may  be  forced  to  make  through  a  series  of  years, 
until  he  is  able  to  discharge  all  oblio^ations  based 
upon  the  ^  original  borrowing.  This  would  not  be  a 
sound  rule,  nor  in  accord  with  the  trend  of  our 
decisions  favoring  and  protecting  the  homestead.  The 
priority  extended  to  debts  contracted  for  the  pur- 
chase money  of  land  is  not  the  same  as  the  vend- 
or's lien  for  purchase  money,  and  is  in  nowise  de- 
pendent on  the  question  whether  the  vendor  has 
retained  such  lien.  It  is  a  separate  lien  charge  or 
incumbrance,  arising  out  of  the  statute  and  consti- 
tutional provisions,  and  may  be  enforced  by  judgment 
and  execution  at  law,  irrespective  of  the  vendor's 
lien.  The  party  who  pays  off  such  purchase  money 
is  not  thereby  substituted  to  the  priority  in  favor 
of  the  original  debt,  and,  if  he  secure  himself  by 
mortgage,  his  rights  will  depend  upon  the  mortgage, 
and   not   upon   the   original   transaction. 


244  NASHVILLE : 


Loftis  i\  Loftis. 


It  may  be  said  that  it  is  unjust  to  allow  the 
purchaser  to  claim  the  homestead  when  he  has  not, 
in  fact,  paid  for  the  same,  but  it  is  no  more  unjust 
than  it  is  to  allow  the  purchaser  of  any  other  prop- 
erty, real  or  personal,  to  retain  the  same  when  it 
has  not  been  paid  for.  Besides,  it  cannot,  in  our 
view,  be  said  that  the  debt  incurred  for  the  pur- 
chase money  is  unpaid,  when  it  has  been  discharged 
by  the  creation  of  a  new  obligation,  based  primarily 
upon   another   consideration. 

When  money  is  borrowed  by  the  purchaser  after 
the  purchase  has  been  made,  and  by  him  paid  in  dis- 
charge of  the  original  purchase  money,  it  is  no  longer 
a  debt  incurred  for  the  pui'chase,  for  that  is  paid, 
but  is  for  borrowed  money,  and  it  has  no  priority 
as  against  the  homestead  because  of  its  use  in  pay- 
ing off  purchase  money.  Eystei^  v.  Hathaway^  60 
111.,  521;  Magee  v.  Magee^  99  Am.  Dec,  674;  Drme 
V.  Myers^  39  Am.  State  Rep.,  339;  Thompson  on 
Homesteads,    Sees.    342,    343. 

In  accord  with  this  view  is  our  case  of  Gray  v. 
Baird^  4  Lea,  212,  and  opposed  to  it  is  the  case 
of  Gulnn  V.  Spurgin^  1  Lea,  228.  The  latter  case 
cannot  be  sustained  upon  the  ground  upon  which  it  is 
placed,  and  it  is  overruled.  Whether  that  case  could 
be  sustained  upon  the  idea  that  in  effect  Spurgin  }:)e- 
came  the  purchaser  from  Bowers  and  sold  to  Guinn, 
so  that  the  debt  from  Guinn  to  Spurgin  was  really  a 
debt  contracted  for  the  purchase  money,  we  need  not 
consider,  as  the  decision  is  not  rested  upon  that  idea. 
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We  are  of  opinion  that  neither  the  mortgage  debt 
to  Brooks,  nor  the  $300  debt  to  Mrs.  Loftis,  has 
priority  over  the  homestead  right  of  the  widow  and 
minor  children  in  the  land  in  controversy  in  this  case. 
The  result  is,  the  Chancellor's  decree  must  be  re- 
versed and   modified   so  as  to  conform  to  this  holding. 

The  cause  will  be  remanded  to  the  Court  below, 
to  the  end  that  the  land  may  be  sold,  subject  to  the 
homestead  right  of  the  minors,  or  otherwise  as  the 
Court  may  direct,  so  as  to  protect  the  minors  in 
their  homestead  rights  as  superior  to  all  other  claims. 
Out  of  the  proceeds  will  next  be  paid  the  costs 
which  have  accrued,  and  may  accrue,  in  the  Court 
below  and  in  this  Court;  next,  the  mortgage  debt 
to  Brooks,  with  proper  interest;  then  the  amount  ad- 
vanced by  the  administrator,  out  of  his  own  means, 
to  pay  burial  expenses,  with  proper  interest;  next, 
reasonable  compensation  to  the  administrator  for  his 
services,  as  well  as  reasonable  attorneys'  fees  for  him 
and  for  the  guardian  ad  litem  of  the  minors,  and 
then  the  remainder  j}7'0  rata  among  the  general  cred- 
itors of  the  estate,  including  the  $300  debt  of  the 
administrator  of  the  widow,  and  interest,  and  such 
other  debts  as  may  be  properly  proven,  but  exclud- 
ing the  balance  of  the  year's  support  to  the  widow, ' 
which  cannot  be  allowed  out  of  the  proceeds  of  the 
land. 

The  costs  of  this  Court  and  the  Court  below  will 
be   paid   out   of   the   proceeds  of   sale   of   the   lands. 


246  NASHVILLE : 


Zwingle  v.  Wilkinson. 


ZwiNGLE   V.    Wilkinson. 
{Nashville.     January    12,    1895.) 

1.  Payment.     Recital  of  in  deed. 

Recital  in  deed  that  consideration  has  been  paid  is  only  prima 
facie  evidence  of  payment,  and  may  be  rebutted  by  proof. 
(Po«t,  p.  248.) 

2.  Vendor's  Lien.     Exists  vheti. 

A  vendor's  lien  is  implied  by  law,  though  none  is  expressly  re- 
tained by  contract,  to  secure  the  unpaid  purchase  price  of 
lands  sold  and  conveyed.     (Pf>8f,  pp.  248.  2J9.) 

Cases  cited  and  approved :  Campbell  r.  Baldwin,  2  Hum.,  248 ; 
Marshall  v.  Christmas,  3  Hum.,  616;  Vogg  v.  Rogers,  2  Cold., 
290. 

3.  Same.     Xot  waived  or  Jost,  ichcn. 

The  vendor's  implied  lien  for  the  unpaid  purchaee  price  of  land 
is  not  w^aived  or  last  bv  reason  of  a  recital  in  the  deed  that  the 
consideration  ha.s  been  paid,  if,  in  fact,  payment  had  not  been 
made.     (PosU  p.  24,9.) 

Cases  cited  and  approved  :  Bentley  v.  Jordan,  3  Lea,  361 ;  Baxter 
V.  AVashburn,  8  Lea,  16 ;  Hill  v.  McLean,  10  Lea,  113. 

4.  Same.     Same. 

The  vendor's  implied  lien  for  the  unpaid  purchase  price  of  land 
is  not  abandoned  or  lost  where  the  not«  for  same  is,  by  agree- 
ment, made  payable  to  a  third  person,  instead  of  the  vendor. 
{Post,  pp.  240-261.) 

Cases  cited  and  approved:  Moore  v.  Stovall,  2  Lea,  543  ;  O'Con- 
ner  v.  O'Conner,  88  Tenn.,  76;  Trent  v.  Kyle,  1  Heis.,  663; 
Whitehurst  v.  Yandall,  7  Bax.,  228  ;  Thompson  v.  Thompson, 
3  Lea,  126  ;  Hamilton  v.  Gilbert,  2  Heis.,  082. 

Cases  cited  and  distinguished  :  (rreen  v.  Demoss,  10  Huiii.,  372  ; 
Thompson  v.  Pyland.  3  Head,  .537. 
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5.  Same.     Same. 

The  vendor's  implied  lien  for  the  unpaid  purchase  price  of  land 
is  not  lost  or  impaired  by  reason -of  judg'ment  having  been  ob- 
tained for  the  amount  due.     (PosU  p.  251,) 


FROM    WARREN. 


Appeal  from  Chancery  Court  of  Warren  County. 
W.    S.    Bearden,    Ch. 

W.  W.  Fairbanks,  S.  T.  O'Neal,  and  Wm.  T. 
Murray  for   Complainant. 

F.    M*    Smith   for   Defendant. 

Caldwell,  J.  This  is  a  suit  in  chancery  for 
the   enforcement   of   an   alleged   vendor's   lien. 

An  epitome  of  the  material  allegations  of  the  bill 
is  as  follows:  That  on  November  15,  1888,  M.  V. 
Gribble  sold  and  conveyed  a  certain  tract  of  land  in 
Warren  County  to  the  defendant,  T.  B.  Wilkinson, 
for  the  consideration  of  §1,000,  which  the  deed  re- 
cited '^was  paid  in  hand;"  that,  in  fact,  only 
$633.75  were  paid,  and  the  vendee,  by  agreement 
of  all  parties  concerned,  executed  his  promissory  note 
to  A.  J.  Gribble,  a  creditor  of  the  vendor,  for  the 
remaining  $366.25;  that  A.  J.  Gribble  sued  Wilkin- 
son upon  the  note,  after  maturity,  and  obtained 
judgment  against  him,  before  a  Justice  of  the  Peace, 
for    the    sum     of     $446.58,     principal,     interest,     and 
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costs;  that  A.  J.  Gribble  thereafter  died,  intestate, 
and  the  complainant,  C.  C.  Zwingle,  was  duly  ap- 
pointed administrator  of  his  estate;  and, .  finally,  that 
the  said  judgment,  which  remains  wholly  unpaid,  is 
an  asset  of  that  estate,  and  is  a  lien  on  the  said 
land,  representing  as  it  does  a  part  of  the  purchase 
money.  The  defendant,  answering,  admitted  all  the 
facts  alleged  in  the  bill,  but  denied  that  either  the 
note   or   the  judgment  was   a   lien   on   his   land. 

The  Chancellor  granted  the  relief  sought  by  com- 
plainant,   and   the   defendant   appealed. 

The  recital  in  a  deed  that  the  consideration  has 
been  paid,  like  an  ordinary  receipt  for  money,  is 
only  prima  facie  evidence  of  payment,  and,  conse- 
quently, it  may  be  rebutted  by  satisfactory  proof  to 
the  contrary.  The  prima  facie  case  made  by  such 
recital  in  the  deed  before  us  is  effectually  rebutted 
to  the  extent  of  $366.25  by  the  admission  of  the 
defendant  in  his  answer.  That  the  defendant  still 
owes  so  much  of  the  purchase  money,  with  its  in- 
terest, and  that  the  same  is  due  to  the  complainant 
as   administrator,    are   facts   fully   admitted. 

If  the  note  for  the  §366.25  had  been  executed  to 
M.  V.  Gribble,  the  vendor,  and  he  were  still  the 
owner  of  the  debt,  there  could  be  no  question  that 
he  would  have  a  lien  on  the  land;  for,  whenever 
land  is  sold  and  conveyed,  and  the  purchase  price, 
or  a  part  of  it,  remains  unpaid,  an  equitable  lien 
arises,  by  operation  of  law,  in  favor  of  the  vendor. 
In   every   such    case,    thoucfh    there    be    no   stipulation 
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to  that  effect,  the  vendor  is  presumed  to  look  to 
the  land  as  security  for  his  debt,  unless  it  be  shown 
that  he  has  waived  that  right.  Campbell  v.  Bald- 
win^ 2  Hum.,  448;  Marslmll  v.  Christmas^  3  Hum., 
616;    Fogg   v.    Rogers,    2    Cold.,    290. 

A  statement  in  the  face  of  the  conveyance  that 
the  consideration  has  been  paid  is  not  a  waiver  of 
the  vendor's  lien,  if,  in  point  of  fact,  pajTuent  has 
not  been  made.  2  Story's  Eq.  Jur.,  Sec.  1225; 
3   Lea,    361;    8   Lea,    16;    10   Lea,    113. 

Can  the  fact  that  the  note  for  the  $366.25,  balance 
of  purchase  money,  was,  by  agreement,  executed  to 
a  person  other  than  the  vendor,  make  any  differ- 
ence with  respect  to  the  equitable  liability  of  the 
land  for  its  payment?  We  think  not,  clearly.  All 
the  parties  evidently  intended  that  A.  J.  Gribble, 
to    whom    the    note   was    given,    should    be    placed   in 

m 

the  situation  of  vendor  with  respect  to  it;  and  such 
was  "the  legal  effect  of  what  was  done.  As  to  that 
part  of  the  purchase  money,  all  the  rights  of  the 
real  vendor  inured  to  his  benefit.  It  was  not  the 
case  of  a  vendor  transferring  his  vendee's  note  to 
another  person,  thereby  suspending  or  extinguishing 
his  equitable  lien,  as  in  Green  v.  Demoss^  10  Hum., 
372;  Thompwn  v.  Pyland^  3  Head,  537,  and  other 
like  cases;  but  the  note  was  executed  directly  to 
A.  J.  Gribble,  complainant's  intestate,  as  if  vendor, 
and  nothing  has  since  been  done  to  impair  his  situ- 
ation. He  was  the  original  payee,  and  from  the 
first    was    entitled,    as    the    actual    vendor   would   have 
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}>een,  to  look  to  the  land  for  the  satisfaction  of  the 
note.  The  presumption  of  reliance  upon  the  land 
as  security  for  the  debt,  the  {personal  obligation  of 
the  vendee,  and  the  relation  of  the  note  to  the 
land  are  precisely  the  same  as  they  would  have 
l)een  if  M.  V.  Gribble,  the  actual  vendor,  had  l)een 
the  jmyee  of  the  note,  and  he  had  continued  to  be 
its   owner. 

It  is  comj:)etent  for  vendor  and  vendee  of  land 
to  contract  that  the  latter  shall  pay  the  purchase 
price,  or  a  part  of  it,  to  some  other  designated 
l^erson,  and,  when  it  is  so  agreed,  such  other  per- 
son may  enforce  against  the  vendee  such  rights  as 
it  was  intended  he  should  have.  Mf>ore  v.  Sforall, 
2  Lea,  543;  (/Conner  v.  (/Conner,  88  Tenn.,  76. 
So,  where  land  is  sold  by  title  bond  which  pro- 
vides that  the  whole  or  a  part  of  the  consideration 
shall  be  paid  to  a  third  i)erson  named,  the  legal 
title  retained  by  the  vendor  inures  to  the  benefit  of 
that  person,  and  he  has  a  lien  on  the  land  for  the 
sum  required  to  be  paid  to  him.  Trent  v.  Ki/Ie, 
1    Heis.,    663;     WhitehuvHt   v.    YandaU,    7   Bax.,    228. 

A  third  person,  to  whom  an'  absolute  deed  in  fee, 
without  reservation  of  lien,  recites  that  a  jiortion  of 
the  purchase  money  shall  be  paid,  so  far  stands  in 
the  room  and  stead  of  the  vendor  himself  as  to 
have  an  equitable  lien  on  the  land  for  the  amount 
designated.       Thompson    v.    Thompmn^    3    Lea,    126. 

The  principle  controlling  the  last  three  cases  is 
the   same   as    that    we   have    applied    in    the    case   at 
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bar,  and  the  only  difference  between  the  last  case 
and  this  one,  upon  their  facts,  is  that  in  that  one 
the  obligation  of  the  vendee  to  make  payment  to  a 
third  person  was  expressed  in  the  deed,  wliile  in 
this  one  it  is  eWdenced  by  a  promissory  note — ^a 
difference   which   we   regard   as   wholly  unimportant. 

The  case  of  Ifaniiltofi  v.  Gllhei%  2  Heis.,  682, 
is  even  more  like  the  present  one.  There  the 
vendee,  by  request,  executed  two  notes  for  parts  of 
the  purchase  money  to  the  daughter  of  the  vendor. 
The  Court,  in  a  suit  upon  those  notes,  said:  ''By 
the  execution  of  the  notes  to  her,  she  is  subrogated 
to  the  rights  of  the  actual  vendor,  and  *  *  * 
stands  in  the  same  relation  as  if  she  had  made  the 
deed  herself,  and  Gilbert,  by  executing  the  notes  to 
her,    is   estopped   to   deny   her   equitable   lien." 

The  lien  of  the  note  in  the  present  case,  though 
but  an  equitable  one,  was  not  lost  or  impaired  l)y 
the  suit  and  judgment  l)efore  the  Justice  of  the 
Peace;  but  the  judgment,  like  the  note,  stands  for 
the  purchase  money,  and  is  secured  ])y  the  same 
lien   upon   the   land. 

Though  not  discussed,  or  mentioned,  in  the  opinion 
of  the  Court  in  Hamilton  v.  Gilbert^  mjmi^  this 
question  was  raised  by  the  facts  of  that  case,  and 
must  necessarily  have  been  decided  as  it  is  here 
decided.  There,  as  here,  a  bill  in  equity  was  filed, 
and  a  lien  declared  to  exist  after  suit  ))efore  a 
Magistrate. 

Affirm. 
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{N(i>thvlUe.      January    14,    1895.) 


1.  Wills.     Pass  rtuniey  and  notes ^  wh€tu 

Money  on  deposit  and  promissory  notes  pass  to  the  legatee  under 
the  residuary  clause  of  a  will  bequeathing  to  him  **all  the 
money  arising  from  the  sale  of  my  stock  of  every  kind,  and 
all  of  my  loose  property  of  every  kind,  which  I  direct  to  be 
s  Id  as  the  law  directs."    {Post^  pp.  254^2(i2.) 

Cases  cited  and  approved:  Jarnagan  \\  Conway,  2  Hum.,  .'iO; 
Maddox  &  Geldart's  Rep.,  119. 

2.  Same.     Same. 

*'  Loose  property  "  is  synonymous  with  *'  movables  "  or  personal 
property.  Its  meaning  in  this  will  is  not  restricted  by  the 
preceding  clause  to  property  of  the  nature  of  **  stock  "  under 
the  rule  of  cjusdcm  {jcncrU*^  nor  by  the  subsequent  clause  di- 
recting sale.     (Po«f,  pp.  2r)S-2(iQ.) 

Cases  cited  and  approved:  Jarnagan  v.  Conway,  2  Hum.,  49; 
Williams  v.  Williams,  10  Yer.,  25;  Edmondson  v.  Edmondson, 
1  Tenn.  Ch.,  568. 

3.  Same.     Rules  of  amstructUm    illustrated. 

• 

Illustrations  of  the  following  rules  of  construction  will  be  found 
in  this  opinion:  (1)  That  a  testator  is  presumed  not  to  intend 
to  die  intestate  as  to  any  part  of  his  property,  and  the  Courts 
will  resort  to  any  fair  and  reasonable  interpretation  to  prevent 
partial  intestacy.  (2)  The  testator's  intenticm  should  be  ascer- 
tained from  the  will  itself,  but  the  Courts  will  look  to  the  facts 
and  conditions  sun'ounding  him.  (3)  Grammatical  construc- 
tion of  the  language  of  a  will  ordinarily  prevails,  but  the  Court 
may  transpose,  reject,  or  supply  words  to  carry  out  the  testa- 
tor's clearly  ascertained  intention.     {Post^  pp.  255-258.) 
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Cases  cited  and  approved:   Williams  v.   Williams,   10  Yer.,   25; 
Reid  V.  Hancock,  10  Hum.,  368;  Simpson  v.  Smith,  1  Sneed,  394. 


FROM   WHITE. 


Appeal  from  Chancery  Court  of  White  County. 
B.    M.    Webb,    Ch. 

W.  J.  Farris,  M.  a.  Cummings,  W.  T.  Mur- 
ray,   Story   &   Goff   for   Complainants. 

Snodgrass  &  Smiths,  Adcock  &  Robinson  for 
Defendants. 

Beard,  J.  Nehemiah  Rutherford  died  in  A-VTiite 
County,  in  this  State,  possessed  of  a  considerable 
real  and  personal  estate,  and  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probate 
in  that  county.  His  estate  consisted  in  part  of 
^6,000  on  deposit  in  the  Bank  of  Sparta  and  about 
$1,500  in  promissory  notes.  The  complainants  are 
of  the  next  of  kin  of  the  testator,  not  provided  for 
in  his  will,  and  they  file  this  bill  asking  for  a 
construction  of  this  instrument  and  alleging  that,  as 
to  this  money  and  these  notes,  the  testator  died  in- 
testate, and  that,  as  the  result  of  such  intestacy, 
they,  with  other  distributees,  named  as  defendants, 
are  entitled  to  share  in  this  part  of  his  estate. 
Amons:    the    defendants    to    the    bill    is    one    J.    W. 
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Orr.  He  is  a  devisee  as  well  as  one  of  the  lega- 
tees of  the  will,  and,  as  legatee,  claims  the  funds 
in  question  under  its  fifth  item  or  clause.  This 
suit  is  narrowed  to  a  controversy  over  this  clause. 
For  a  proper  undei'standing  of  this  controversy,  we 
embody  in  this  opinion  the  various  clauses  of  this 
will,    as   follows : 

^^ First, — I  direct  that  my  funeral  expenses  and  all 
my  debts,  if  any,  be  paid  as  soon  after  my  death 
as  possible,  out  of  any  moneys  that  I  may  die  pos- 
sessed of,  or  may  first  come  into  the  hands  of  my 
executor. 

^'Second. — I  will  and  bequeath  to  my  nephew,  James 
W.  Orr,  my  entire  farm,  or  all  the  lands  I  own, 
or,  in  case  that  I  should  sell  the  same  before  I  die, 
the   proceeds    is   to   be   his. 

^^ Third. — I  direct,  if  there  is  any  money  on  hand 
at  my  death,  that  my  executor  purchase  out  of  the 
same  a  one  hundred  dollar  tombstone  and  place  it  at 
the  head  of  my  grave,  and  should  there  be  no  cash 
on  hand  at  my  death,  then,  in  that  event,  it  is  to 
be  bought  as  soon  as  the  money  can  be  collected 
from   my   cash   notes. 

^'Fourth. — I  will  and  bequeath  to  Adaline,  the  col- 
ored woman  now  living  with  me,  one  hundred  dol- 
lars, to  be  paid  as  soon  as  practicable  by  my 
executor,    for   her   services   since   the   late   war. 

^^ Fifth. — I  will  and  bequeath  to  my  nephew,  James 
W.  Orr,  all  the  money  arising  from  the  sale  of  my 
stock    of    every   kind,    and   all   of    my   loose   property 
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of  every  kind,  which  I  direct  to  be  sold  as  the  law 
directs. 

^^S!xth. — The  testator  provides  for  the  appointment 
by   the   County   Court   of   an   executor. 

The  general  rules  for  the  construction  of  a  will,  so 
far  as  it  is  necessary  for  them  to  be  stated,  are  here 
given: 

1.  The  Court  is  to  ascertain  the  intention  of 
the  testator,  and  this  intention  is  to  be  found  within 
the  will  itself  (Pritchard  on  Wills,  Sec.  384),  but 
this  rule  does  not  forbid  a  reference  to  the  facts  or 
conditions  under  which  it  was  made.  Pritchard  on 
Wills,    Sec.    409;    Schouler   on   AVills,    Sec.    466. 

2.  The  presumption  is  that  a  man  who  under- 
dertakes  to  make  a  will  does  not  intend  to  die  in- 
testate as  to  any  part  of  his  property,  and  the 
Court  will  place  such  a  construction  upon  the  in- 
strument as  to  embrace  within  its  operation  all  the 
testator's  property,  if  this  can  be  done  by  any  fair 
interpretation  or  allowable  implication.  Pritchard  on 
Wills,   Sec.    386;     Williams   v.    WIIUcdjia,   10  Yer.,   25. 

3.  The  grammatical  construction  of  the  instru- 
ment must  prevail  where  a  contrary  intention  does 
not  appear  (Pritchard  on  Wills,  Sec.  394);  but 
where  a  grammatical  construction  would  frustrate 
this  intention,  or  where  the  words  used  are  unintel- 
ligible, obscure,  or  absurd,  and  give  no  effect  to  the 
testator's  manifest  legal  intention,  then,  in  order  to 
effectuate  this,  the  Court  may  transpose,  reject,  or 
supply   words.       Pritchard   on   Wills,    Sec.    395;    Be  id 
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V.    Hancock^    10    Hum.,     368;    Sluqmrn    v.     Smithy    1 
Sneed,    394. 

In  the  light  of  these  rules,  it  will  not  be  a  diffi- 
cult matter  to  ascertain  the  intention  of  the  testator 
in  this  instrument.  Rutherford  was  an  old  man, 
without  wife  or  lineal  descendants.  He  had  lived  on 
his  farm  in  White  County  for  a  great  number  of 
years,  where,  by  his  frugality,  he  had  accumulated 
a  considerable  estate.  So  far  as  this  record  shows, 
he  lived  alone,  except  for  the  fact  he  had  in  his 
service  the  negro  woman,  Adaline,  who  is  mentioned 
in  his  will,  and  her  husband.  He  was  one  of  a 
family  of  eleven  children,  of  whom  he  was  the  only 
survivor.  His  brothers  and  sisters  were  long  since 
dead,  leaving  descendants  scattered  through  several 
States.  None  of  these  lived  in  White  County.  No 
friendly  intercourse  seems  ever  to  have  existed  be- 
tween the  testator  and  any  one  of  these  relatives, 
save  in  the  case  of  his  devisee  and  legatee,  Jame^ 
W.  Orr.  This  latter  was  a  nephew,  living  in  the 
eastern  part  of  the  State.  For  some  reason,  the 
uncle  evinced  a  strong  attachment  for  him.  Their 
relations  were  of  a  very  friendly  character.  Ruth- 
erford was  an  intense  partisan,  and  their  political 
sympathies  were  the  same.  At  intervals  they  ex- 
changed letters,  and,  at  still  longer  intervals,  this 
nephew  made  visits  to  his  uncle,  the  latter  gener- 
ally soliciting  the  visit,  and  always  paying  the  ex- 
pense of  the  trip.  While  the  testator  was  by  nat- 
ure  and   habit   a   secretive    man   in   regard   to   his   es- 
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tate,  and  especially  as  to  his  money,  yet  he  talked, 
during  these  visits,  freely  with  his  nephew  about 
the  value  and  character  of  his  property,  and  sought 
advice  from  him  as  to  investments,  and  gave  him 
indications  as  to  the  final  disposition  of  his  property. 
It  was  this  kinsman  whom  he  desired  to  have  at  his 
bedside  when  death  occurred;  and  it  was  his  ex- 
pressed  wish  that  this  nephew  should  finally  take  his 
estate,    to   the   exclusion   of    his   other   relatives. 

This  preference,  indicated  by  conversation  and  cor- 
respondence, was  no  less  manifested  in  the  testator's 
last  will.  Orr,  of  all  his  numerous  and  scattered 
relatives,  is  the  only  one  mentioned  or  provided  for 
in  this  instrument,  and  to  him  is  given  the  farm, 
which  complainants  allege  to  be  ^'very  valuable," 
and  ''all  the  money  arising  from  the  sale  of  his 
stock  of  every  kind,  and  all  his  loose  property." 
In  fact,  he  is  given  all  of  the  estate  which  shall  be 
left  after  the  pajinent  of  the  small  legacy  to  his  old 
servant,  and  of  his  debts  and  funeral  expenses,  in- 
cluding the  purchase  of  a  tombstone,  unless  it  be, 
as  complainants  insist,  that  the  money  and  choses  in 
action  were  undisposed  of.  Having  indicated  in  his 
social  relations,  and  in  his  will,  this  decided  regard 
for  his  nephew,  and  his  purpose  to  make  a  generous 
provision  for  him,  it.  would  be,  at  least,  remarkable 
that  this  testator  should  have  been  willing  to  die 
intestate  as  to  so  considerable  a  part  of  his  estate, 
and  to  leave  it  for  distribution  among  collateral 
kindred   to  whom   he   had   been   so   indifferent   in   life. 

17—10  P 
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On  the  contrary,  we  think ,  it  cannot  be  other- 
wise than  that  the  testator  intended  by  this  will  to 
dispose  of  all  his  property,  and  that  he  died  sup- 
posing he  had  done  so.  The  question  is,  Has  he 
used  apt  words  to  effectuate  this  intention?  The 
answer  to  this  question  depends  upon  the  construc- 
tion  of   the   fifth    clause   therein. 

It  will  t)e  seen  the  testator,  before  reaching  this 
item,  has  already  provided  for  the  payment  of  his 
debts,  etc.,  and  has  disj)Osed  of  his  realty,  or  its 
proceeds  if  it  should  be  sold  ])y  him  during  his 
life.  In  other  words,  in  the  preceding  clauses  of 
the  will,  after  providing  for  debts,  etc.,  he  has 
given  all  of  his  estate  to  his  nephew,  except  the 
personalty,  and  this  fifth  item  deals  with  that  ex- 
clusively. If,  in  that  clause,  the  testator  had  said, 
*'I  will  and  bequeath  to  my  nephew,  James  W. 
Orr,  all  the  money  arising  from  the  sale  of  my 
stock  of  every  kind,  and  all  my  property  of  every 
kind,''  and  had  stopped  there,  then  there  could  be 
no  question  but  that  these  words  would  have  car- 
ried to  the  legatee  the  title  to  both  the  money  and 
notes  in  controversy,  for  the  word  "property"  is 
a  generic  term,  and  includes  both  real  estate  and 
personalty  of  all  kinds,  unless  the  context  shows  it 
to  used  in  a  more  limited  sense.  Pritchard  on 
Wills,  Sec.  416;  Schouler  on  Wills,  Sec.  510.  And 
it  has  been  frequently  held  to  embrace  money  and 
securities.  Arnold  v.  ArtuM^  2  Mylne  &  Keene, 
365;    PtU    v.     BaU,     Spear's     Ch.,     48;    HurdU    v. 
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Outlaw,  2  Jones'  Eq.,  75;  Stucket/  v.  SUwJcey,  1 
Hill's  Ch.  (S.  C),  308  ;  Jamagan  v.  Cmucay,  2 
Hum.,  50.  This  being  so,  it  cannot  be  that  the 
ii3e  of  the  qualifying  word  ''loose,"  before  the 
word  "property,"  works  so  radical  a  change  in  the 
latter  as  to  exclude  from  its  operation  what  would 
otherwise  be  within  it  on  the  plainest  principles  of 
construction.  While  it  is  an  unusual  word  to  use 
in  the  description  of  personalty,  it  is  not  an  inapt 
one.  In  fact,  one  of  its  meanings,  and  evidently 
the  one  which  was  in  the  mind  of  this  testator,  is 
' '  not  fixed, ' '  or  its  equivalents  ;  ^ '  not  stationery, ' ' 
or  "susceptible  of  motion,"  and  in  this  respect  the 
terms  "loose  property,"  correspond  with,  the  word 
''movables,"  used  by  the  law  writers  to  cover  all 
kinds  of  personal  property,  as  contradistinguished 
from   fixed   or   immovable    property. 

But  it  is  insisted  that  the  rule  of  ejundem  ge- 
tverlii  is  to  be  applied  here,  and  that  the  words 
"loose  property"  are  limited  in  their  effect  by  those 
preceding,  to  wit:  "Stock  of  every  kind."  We  do 
not  think  so.  This  is  a  residuary  clause,  and  the 
use  of  the  word  "all"  indicates  clearly  that  the  word 
"property"  is  not  to  be  limited  to  the  character  or 
kind  of  property  described  in  the  clause  preceding. 
It  is  suflScient  on  this  point  to  refer  to  the  cases  of 
Jarnagcm  v.  Cmnoay^  2  Hum.,  49;  Willuuii8  v. 
WilliarjiSy  10  Yer.,  25;  and  Editiondscni  v.  Edmomh 
son,    1    Tenn.    Ch.,    568. 

But  it  is  insisted   that   the.  words,  "which  I   direct 
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to  be  sold  as  the  law  directs,"  necessarily  exclude 
from  the  operation  of  the  preceding  phrase,  "prop- 
erty of  every  kind,"  money,  and  promissory  notes. 
To  this  contention  it  may  be  rej)lied,  it  being,  as 
l>efore  stated,  a  well  settled  rule  of  construction, 
that  when  this  testator  came  to  i>erform  so  solemn 
an  act  as  to  make  his  last  will  and  testament,  it 
will  be  presumed  that  it  was  not  his  intention  to 
die  intestate  as  to  any  part  of  his  property;  and, 
in  addition,  as  the  facts  surrounding  the  execution, 
as  well  as  the  phraseology,  of  the  instrument  indi- 
cate clearly,  it  was  the  purpose  of  this  testator  to 
make  Jt^mes  W.  Orr  his  residuary  legatee,  the  Court, 
in  order  to  carry  out  this  intention,  will  transj>ose, 
reject,  or  supply  words,  if  it  be  necessary.  For 
instance,  this  clause  may  be  read  as  follows:  "I 
will  and  tequeath  to  my  nephew,  James  W.  Orr, 
all  the  money  arising  from  the  sale  of  my  stock 
of  every  kind,  which  I  direct  to  be  sold  as  the 
law  directs,  and  all  my  loose  property  of  every 
kind."  The  objection  of  tautology  would  not  be 
more  tenable  after  than  before  the  transposition,  be- 
cause, both  before  and  after  the  change,  the  tes- 
tator gives  ''the  money  arising  from  the  sale," 
etc.,  "which  I  direct  to  be  sold  as  the  law  di- 
rects,"  etc. 

But  it  is  unnecessary  to  transpose  in  order  to  carry 
out  the  intention  of  the  testator  to  make  James  W. 
Orr  his  full  residuary  legatee.  This  direcftion  to  sell, 
at   the   most,    only  implies  uncertainty  in  the  mind  of 
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the  testator  as  to  what  his  personal  estate  may  con- 
sist in  at  his  death,  and  his  intention  that  this  re- 
siduary personal  property,  whatever  its  nature,  shall 
be  converted  or  collected  for  the  benefit  of  the  re- 
siduary  legatee. 

The  case  of  Ileai^ne  v.  Wlggenton,  Maddox  &  Gel- 
dart's  Rep.,  p.  119,  was  similar  in  many  respects 
to  the  one  at  bar.  In  that  case,  the  testator  be- 
queathed various  legacies  of  diiferent  kinds,  such  as 
wearing  apparel,  beds,  bedding,  as  well  as  sums  of 
money,  to  different  legatees.  One  of  these  legatees  was 
H,  to  whom  was  given,  in  one  of  the  earlier  clauses 
of  the  will,  the  sum  of  ten  pounds.  This  same  party, 
H,  was  made  the  residuary  legatee  in  these  words: 
'^And  all  my  other  effects  I  will  to"  H,  ''to  be 
sold  for  his  benefit,"  and  the  question  was,  whether, 
under  this  clause,  money  in  the  funds  passed,  or 
only  the  residue  of  the  testator's  goods.  The  con- 
clusion of  Sir  John  Leach,  Vice  Chancellor,  on  this 
clause,  was  as  follows:  ''The  rule  in  question  is, 
whether  a  general  residuary  gift  is  to  be  limited  and 
qualified  to  property  which  is  the  subject  of  sale; 
however,  the  testator  has  added  that  his  residuary 
property  is  to  be  sold  for  the  benefit  of  his  residuary 
legatee.  It  is  uncertain  at  the  making  of  the  will 
what  the  testator"  s  property  may  consist  of  at  his 
death,  and  the  direction  to  sell  implies  only  a  general 
intention  on  the  part  of  the  testator  that  his  resid- 
uaiy  property  shall  be  converted  or  collected  for 
the   benefit  of   his   residuary   legatee." 
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So,  in  this  case,  we  say,  the  manifest  purpose  of 
this  testator  was,  that  his  residuary  personal  property, 
of  all  kinds,  should  be  collected  or  converted  for  the 
benefit  of  his  residuary  legatee,  James  W.  Orr.  The 
Chancellor  having  held  otherwise,  his  decree  is  re- 
versed, and  the  bills  of  the  complainants  are  dis- 
missed. The  complainants  will  pay  the  costs  of  this 
Court  and  the   Court   below\ 
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Bon   Air   Coal,    etc.,    Co.    v.    Parks. 
[NashvUle.     January   14,   1895.) 

1.  Statute  of  Limitations.     Seven  years'  adverse  possesstmi. 

Seven  years'  adverse  possession  of  previously  granted  lands  held 
under  an  entry,  or  in  part  under  an  entry,  and  remainder 
under  grant  thereon,  but  for  less  than  seven  years  under  the 
grant.  Invests  the  possessor,  not  with  the  fee,  but  with  a  pos- 
sessory right  to  all  the  lands  described  in  the  entry.  {Post, 
pp,  265,  266,) 

Cases  cited  and  approved:  Simsv.  Eastland,  3  Head,  369;  Ramsey 
V.  Monroe,  3  Sneed,  339. 

2.  Same.     Same. 

A  entered,  as  a  naked  trespasser,  upon  a  large  tract  of  land  be- 
longing to  B,  and  inclosed  and  held  forty  or  fifty  acres  of  it 
for  the  term  of  seven  years,  openly,  continuously,  and  ad- 
versely, thereby  acquiring  a  possessory  right  to  that  portion 
of  the  land.  After  acquiring  this  possessory  right,  A  obtained 
an  entry  for  a  larger  portion  of  B*s  lands,  but  including  the 
portion  previously  inclosed.  A's  possession  was  continued  for 
seven  years  after  this  entry,  but  was  never  extended  beyond 
his  original  inclosures. 

Held:  A*s  possession  extended  to  the  boundaries  of  his  entry,  and 
invested  him  with  a  possessory  right  to  all  the  land  therein 
embraced.     {Post,  pp.  266-272.) 

Cases  cited  and  approved:  Ramsey  r.  Monroe,  3  Sneed,  330;  Ruth- 
erford V.  Franklin,  1  Swan,  320;  Sims  v.  Eastland,  3  Head,  367. 

Cases  cited  and  distinguished:  Smith  v.  Lee,  1  Cold.,  553;  Coal 
Creek,  etc.,  Co.  v.  Ross,  13  Lea,  9;  Peck  v.  Houston,  5  Lea,  227. 


FROM    WHITE. 


Appeal    from    Chancery   Court    of    White    County 
B.   M.    Webb,    Ch. 
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Smith  &  Dickinson  and  W.  G.  Smith  &  Sons 
for   Complainants. 

Jarvis   &   Story   for   Defendants. 

McAlister,  J.  This  is  an  ejectment  bill  to  re- 
cover a  tract  of  land  situated  in  White  County,  and 
containing   eleven   hundred   and   seventy   five   acres. 

Complainant  shows  that  it  acquired  this  land  in 
1886,  by  warranty  deed  from  Dibrell,  and  deraigns 
its  title  through  connected  conveyances  from  the 
State  of  Tennessee.  Complainant's  entry  was  made 
January  3,  1835,  and  his  grant  was  issued  August 
6,  1836.  The  grant  of  defendant,  Welch,  is  dated 
February  9,  1889,  and  is  based  upon  an  entry  made 
February    7,    1882. 

The  defendant  avers  that  he  has  been  in  open, 
continuous,  and  adverse  possession  of  said  land  for 
more  than  seven  years  next  preceding  the  tiling  of 
this  bill,  and  he  relies  upon  the  statute  of  limita- 
tions of  seven  years.  It  appears  that  complainant's 
entry  and  grant  were  older  than  defendant's,  and, 
constituting  the  better  title,  must  prevail  unless  there 
has  been  an  actual  adverse  possession  of  the  land  by 
the   defendant. 

The  proof  shows  that  the  defendant,  in  August, 
1874r,  without  color  of  title,  and  as  a  mere  naked 
trespasser,  went  into  possession,  inclosing  forty  or 
fifty  acres  of  this  land,  and  building  double  log 
houses  thereon.  He  has  been  in  open,  continuous, 
and   adverse  possession  of   this  forty  acres  ever  since, 
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cultivating  it  and  occupying  it  as  a  home.  The 
complainant's  counsel,  in  argument,  make  a  disclaimer 
as  to  this  inclosure  of  forty  acres,  conceding  that 
defendant  has  acquired  a  possessory  right  to  it. 
The  defendant's  claim,  however,  is  much  broader 
than  the  possessory  right  merely  to  the  forty  acre 
inclosure.  He  claims  not  only  the  possessory  right, 
but  the  absolute  title  to  the  entire  tract,  comprising 
eleven  hundred  and  seventy-five  acres.  This  claim 
is  based  upon  the  following  theory:  Defendant,  as 
already  stated,  went  into  possession  and  inclosed 
forty  acres  of  this  tract  in  1874,  and,  remaining 
continuously  and  adversely  in  possession  of  it,  his 
possessory  right  to  the  ^  forty  acres  became  perfected 
in  1881,  under  the  statute  of  seven  years.  In  1882, 
the  defendant  made  his  entry  of  the  entire  eleven 
hundred  and  seventy-five  acre  tract,  and,  continuing 
to  remain  in  adverse  possession  of  the  forty  acre 
inclosure  for  more  than  seven  years  before  the  fil- 
ing of  this  bill,  he  now  claims  title  to  the  full 
extent  of  the  boundaries  embraced  in  his  entrv.  It 
has  been  heretofore  stated  that  defendant  procured  a 
grant  to  be  issued  in  1889,  based  upon  his  entry 
made   in    1882. 

The  Chancellor  decreed  that  the  defendant,  by  rea- 
son of  his  adverse  possession  of  the  land  under  his 
entry  and  grant,  was  vested  with  the  title  in  fee 
to  the  lands  described  therein,  and  dismissed  com- 
plainant's  bill. 

It   will   be   observed   that,    between   the    commence- 
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ment  of  the  adverse  possession  under  the  entry  and 
the  institution  of  the  suit,  more  than  seven  years 
had  elapsed,  but  not  from  the  issuance  of  the  grant. 
It  is  well  settled  that  possession  under  a  mere  entry 
for  seven  years  will  not  confer  a  fee  simple  title 
under  the  first  section  of  Ihe  Act  of  1819.  Sirm 
V.  EaHtkindy  3  Head,  369.  It  is  obvious  that  de- 
fendant had  no  color  of  title  until  his  grant  was 
issued  in  1889;  and,  inasmuch  as  the  grant  cannot 
relate  beyond  its  date  as  respects  the  operation  of 
the  first  section  of  the  Act  of  1819,  the  defendant 
is  in  no  better  situation  than  if  the  grant  had  not 
issued.       Hmmey   v.    Monroe^    3    Sneed,    329. 

The  only  question,  then,^  to  be  determined  is, 
3^j  To   what    extent    can    the   defendant   avail    himself   of 

an  adverse  possession  under  the  entry,  as  a  defense 
to  the  complainant^ s  claim  by  the  provisions  of  the 
second   section   of    the   Act   of    1819? 

It  is  insisted  on  behalf  of  complainants  that  de- 
fendant's possession,  under  his  entry,  was  simply  a 
continuation  of  the  possession  of  the  forty-acre  in- 
closure  acquired  in  1874,  and  that  there  was  no  ex- 
tension of  the  original  possession  after  the  entry 
was  made  in  1882.  Complainant's  contention  is 
that,  in  order  to  make  the  statute  of  limitation 
available,  it  must  be  shown  that  defendant,  for  some 
years  before  suit  brought,  held  adversely,  not  merely 
the  -inclosure  to  which  his  right  of  possession  had 
become  perfected  before  his  entry,  but,  by  an  en- 
largement  of   his   original    boundaries,    had   taken   pos- 
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session  qI  a  part  at  least  of  the  very  land  in  dis- 
pute. It  is  claimed  the  occupation  by  defendant  of 
the  lafid  to  which  he  had  perfected  a  possessory 
right  was  entirely  compatible  with  complainant's  title 
and  constructive  possession  of  the  remaining  land 
outside  the  boundaries  of  defendant's  inclosure.  In 
support  of  this  position,  defendant's  counsel  cite  the 
case  of  Smith  v.  Lee^  1  Cold.,  553,  in  which  Judge 
McKinney  said  that,  '*in  order  to  have  l)rought 
himself  within  the  operation  of  the  principle,  con- 
tended for  [the  statute  of  limitations]  the  defendant 
must  have  enlarged  his  inclosure  or  have  taken  act- 
ual possession  of  some  portion  of  the  land  common 
to  both  grants  outside  of  his  former  improvements." 
In  the  case  in  1  Cold.,  the  plaintiff  *' claimed 
under  a  grant  for  277  acres,  dated  December  17, 
1838.  For  several  years  preceding  the  date  of  the 
plaintiff's  entry  and  grant,  the  defendant  was  resid- 
ing upon,  had  inclosed  and  in  cultivation,  part  of 
the  land  included  in  the  entry  and  grant  of  the 
plaintiff,  and  continued  to  remain  in  possession.  Sub- 
sequently to  the  issuance  of  plaintiff's  grant,  the 
defendant  obtained  a  grant  for  135  acres,  which  not 
only  covered  his  previous  improvement,  but  extended 
beyond  and  covered  a  considerable  portion  of  unim- 
proved land  within  the  bounds  of  the  prior  grant 
to  the  plaintiff.  The  two  grants  covered  in  part 
the  same  land.  The  defendant,  having  remained  in 
possession  of  his  previous  improvement  upon  the 
land   (without   enlarging   or   extending    his    possession) 
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for  more  than  seven  years  from  the  date  of  his 
grant  before  suit  was  brought  against  him,  claimed 
to  hold  adversely  all  the  land  within  the  boundaries 
of  his  grant.  The  plaintiff  had  no  actual  posses- 
sion of  any  part  of  the  land  within  the  interfer- 
ence, and  the  question  was,  who  had  the  better 
title  to  the  land  embraced  within  the  conflict.  In 
that  case  the  Court  held  that  the  entry  and  grant 
under  which  the  plaintiff  claimed,  so  far  as  they 
interfered  with  or  included  any  portion  of  the  de- 
fendant's occupant  improvements,  were  utterly  void 
on  the  ground  of  failure  to  give  the  defendant 
thirty  days  previous  notice,  required  by  the  Act  of 
1824.  As  already  seen,  the  }X)ssession  and  improve- 
ments of  the  defendant  were  within  the  interference 
or  conflict  of  these  two  grants ;  but,  the  plaintiff's 
grant  being  utterly  void,  for  the  reason  already  stated, 
in  legal  contemplation,  the  defendant's  occupant  im- 
provements still  remained  vacant  until  subsequently 
entered  bv  himself.  In  this  view  of  the  case,"  savs 
Judge  McKinney,  ''it  is  obvious  that  defendant, 
Smith,  had  no  possession  of  any  portion  of  the  land 
covered  by  both  grants.  It  is  the  invasion  of  the 
owner's  rights  by  an  actual  possession  of  the  land 
with  intent  to  claim  it  against  the  owner,  that  lays 
the  only  proper  foundation  for  the  operation  of  the 
statute. ' ' 

It  was  in  this  view  that  Judge  McKinney  used 
the  language  "that,  to  have  brought  himself  within 
the    operation    of    the    principle    contended    for,     the 
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defendant  must  have  enlarged  his  inclosures  or  have 
taken  actual  possession  of  some  j^ortion  of  the 
land'  common  to  both  grants.  Until  this  was  done, 
there  could  be  no  possible  invasion  of  the  plaintiff's 
rights — no  actual  possession  within  the  limits  which 
the  law  had  affixed  to  his  prior  grant."  That  case 
is  not  to  be  assimilated  to  the  case  now  being  ad- 
judged, since  it  distinctly  appears  in  this  case  that 
defendant,  Welch,  had  been  in  actual  adverse  posses- 
sion of  a  portion  of  the  land  covered  by  his  en- 
try for  more  than  seven  years  preceding  this  suit, 
and  it  is  conceded  that  said  possession  was  within 
the  limits  of  the  prior  entry  and  grant  of  the 
plaintiff. 

Counsel  also  rely  upon  the  case  of  Coal  Creek 
Mhiing  Co.  v.  JRoss^  12  Lea,  9*  In  that  case  it 
appeared  that  two  of  the  parties,  when  they  made 
their  'entry,  as  well  as  when  they  took  out  their 
grants,  were  in  possession  of  portions  of  the  land 
under  oldei*  grants.  It  will  be  observed,  in  this 
connection,  that  when  Welch  took  out  his  entry  in 
1882,  he  had  teen  in  possession  of  the  land  prior 
to  that  time  as  a  mere  naked  trespasser,  and  had 
no   deed,    grant,    or   color   of    title. 

The  Court  held  in  the  12  Lea  case  that  a  con- 
tinuance of  possession  shown  in  that  case  would  not 
be  a  possession  under  the  new  grant.  The  reason, 
we  observe,  was  that  the  law  still  referred  that  pos- 
session to  the  limits  of  the  old  grant.  The  Court 
continues:    •''In   order    to    get   a    perfect    title  to   the 
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extent  of  the  boundaries  of  the  new  grant,  there 
must  have  been  an  intentional  extension  of  the  in- 
closure  and  independent  improvements  openly  riiade 
under  a  claim  of  right  by  virtue  of  the  new  grant."' 
To  the  same  effect  is  the  case  of  Peek  v.  Jlousto?}^ 
5  Lea,  227.  But  none  of  these  cases  support  the 
contention  of  defendant's  counsel.  The  cardinal  differ- 
ential attribute  of  these  two  cases  is  that  the  party 
invoking  the  protection  of  the  statute  of  limitations 
had  already  been  in  {X)ssession  of  a  part  of  the  land 
under  an  old  grant,  and,  after  taking  out  a  new 
grant,  failed  to  extend  his  possession.  In  such  a 
case,  the  law  conclusively  presumes  that  the  party 
is  still  in  possession  under  the  old  grant.  But  these 
cases  are  wide  of  the  mark  in  this  case.  The  de- 
fendant, relying  upon  the  statute  of  limitations  in 
this  case,  had  been  in  adverse  possession  of  the 
land  for  seven  years  prior  to  his  entry,  but  it  was 
a  mere  naked  possession,  without  a  deed,  grant,  or 
other  assurance  of  title.  In  1882  he  made  his  entry 
of  1,175  acres,  covering  his  forty-acre  inclosure,  and 
remained  in  possession  of  the  same  inclosure,  without 
extending  his  possession,  for  seven  additional  years. 
Now,  the  contention  of  complainant's  counsel  is  that 
the  defendant's  possession  cannot  be  referred  to  his 
entry,  for  the  reason  he  had  been  in  possession  for 
seven  years  prior  to  his  entry.  This  is  true;  but 
it  was  a  mere  naked  possession,  without  color  of 
title.  If  defendant  had  had  a  color  of  title  at  that 
time,    his   possession   would   lie   limited    to  •the   bound- 
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aries  of  that  title,  and  would  not  be  covered  by 
his  subsequent  entry,  without  an  extension  of  his 
possession. 

We  think  this  case  comes  within  the  principle  laid 
down  by  Judge  McKinney  in  Rcumey  v.  Monroe^  3 
Sneed,  330.  In  that  case  it  appeared  that,  on  May 
22,  1837,  a  grant  was  issued  to  the  plaintiff  for  a 
tract  of  land  lying  in  Grundy  County,  containing 
1,000  acres.  Afterwards,  to  wit,  on  the  fourth  of 
March,  1845,  one  Lazarus  Adams  made  an  entry 
for  300  acres  of  land,  Ijing  entirely  within  the 
bounds  of  the  foregoing  grant  to  the  plaintiff,  ilon- 
roe.  The  defendant,  Adams,  took  possession  under 
said  entry  and  continued  to  hold,  by  himself  and 
vendors,  for  more  than  seven  years  prior  to  the 
commencement  of  the  suit.  It  appeared  that  two 
iields  were  inclosed  within  the  bounds  of  the  de- 
fendant's entry  which  had  been  used  and  occupied 
more  than  seven  years  })efore  the  institution  of  the 
suit.  On  the  other  hand,  there  had  been  no  pos- 
session on  the  part  of  the  plaintiff  Monroe  of  any 
part  of  the  land  within  the  boundaries  of  his  grant. 
The  Court  held  that  the  defendant,  by  virtue  of 
his  entry  and  seven  years  adverse  possession,  ac- 
quil-ed  no  title  to  the  land,  under  the  first  section 
of  the  Act  of  1819,  for  the  reason  that  a  mere 
entry  is  no  color  or  assurance  of  title  purporting 
to  convey  an  estate  in  fee.  It  was  held,  however, 
that  defendant  had  acquired  a  possessory  right,  un- 
der   the   second    section    of    the    Act    of    1819,     not 
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merely  to  the  two  inclosed  fields,  but  to  the  full 
extent   of   the   Ixiundaries   described   in   the   entry. 

To  the  same  effect  is  the  case  of  Rutherford  v. 
Franldh\^  Lemee^  1  Swan,  320.  In  that  case  the 
Court  held  that  '*if  a  party  take  possession  and  hold 
it  adversely  by  yirtue  of  a  title  bond,  or  other  in- 
strument vesting  the  possessor  with  an  equitable  in- 
terest only,  the  possession  so  taken  extends  to  the 
metes  and  bounds  descril)ed  in  the  instrument  under 
which  it  is  taken,  so  that,  although  a  title  is  not 
vested  in  him,  yet,  if  it  be  so  held  for  several 
years,  he  is  protected  to  the  entire  extent  of  such 
jwssession. "  So  also  in  Suns  v.  Edsthmd^  3  Head, 
367,  the  Court  said,  viz.:  '^The  entry  of  Gibson 
was  a  special  one,  and  would  extend  the  title  by 
possession  under  the  second  section  (Act  of  1819) 
to  the  extent  of  its  calls  and  boundaries."  We 
think   these   authorities   are   conclusive   of   this   case. 

The  decree  of  the  Chancellor  is  modified  and 
affirmed. 
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LlEBERMAN     V.     PuCKETT. 

{Xashville,      January   17,    1895.) 

Salks  of  Personalty.     Purchaser'fi  rights  defined. 

Failure  of  vendor  of  personalty,  who  retains  title  to  secure  the 
purchase  price,  to  advertise  it  for  sale  within  ten  days  after 
replevying"  same  upon  the  vendee's  default,  does  not  entitle 
the  latter  to  recover  back  the  purchase  money  already  paid, 
when  he  controverts  the  vendor's  right  of  possession,  under 
Acts  1889,  Chapter  81,  authorizing"  such  recovery  by  the  vendee 
unless  such  advertisement  is  made  by  the  vendor  within  ten 
days  after  his  regaining  possession. 

Acts  construed:  Acts  1889,  Ch.  81. 

Case  cited  and  distinguished:  Cowan  r.  Singer  Mfg.  Co.,  92 
Tenn*.  376. 


FROM    DICKSON. 


Appeal  from  Chancery  Court  of  Dickson  County. 
A.    J.    Abernathy,    Ch. 

Nathan   Cohn   for   Lie))erman. 

Hardin   Leech   for   Puckett. 

Wilkes,  J,  Complainants  sold  defendant  an 
engine,  boiler,  and  sawmill  for  $1,100,  of  which 
$275  was  paid  in  cash,  and  for  the  remainder  notes 
were     executed,    falling    due    in    installments.      These 
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notes  were  not  paid  as  they  fell  due,  and  complain- 
ants, having  reserved  the  title  to  the  machinery  in 
their  sale,  tiled  this  bill  to  replevy  the  same,  and 
under  it  obtained  }X)ssession  of  the  proi)erty.  The 
bill  was  filed  in  September,  1891,  and  process  was 
returnable  to  March,  1892.  At  that  term  defendant, 
Puckett,  tiled  an  answer  contesting  the  right  of 
complainants  to  retake  the  machinery,  and  also  made 
his  answer  a  cross  bill,  in  which  he  sought  to  have 
refunded  to  him  the  11^275  which  he  had  paid  in 
cash,  and  to  have  certain  attachments  redelivered  to 
him,  which  were  tiot  embraced  in  the  original  sale, 
!)ut  were  added  by  the  defendant  to  the  outtit  after 
his   original   purchase. 

The  Chancellor  gave  judgment  against  the  defend- 
ant for  the  possession  of  the  property,  except  tlje 
added  attachments,  and  as  to  this  gave  judgment 
for  ^80  against  complainants,  and  from  this  there  is 
no  appeal.  The  Chancellor  dismissed  the  cross  bill 
so  far  as  it  sought  to  recover  l)ack  the  cash  pay- 
ment of  li^275,  and  defendant  appealed,  and  has 
assigned  as  error  this  action  of  the  Chancellor  in 
refusing  to  require  the  purchase  money  to  be  re- 
funded. Other  questions  originally  raised  have  been 
eliminated,    and    need   not   now    be    noticed. 

Appellant    bases     his     right    to     recover    upon    the  * 
construction    of    the   Act   of    1889,    Chapter    81,    page 
117,    Sections    1    and    4.     This   Act   provides,    in    sub- 
stance,    that    where    any    personal    property    is    sold 
ujK)n    condition    that    the    title    remain    in    the    seller 


DECEMBER  TERM,  1894.  275 

Lieberman  v.  Puckett. 

until  the  unpaid  part  of  the  consideration  is  paid, 
it  shall  be  the  duty  of  the  seller,  having  regained 
possession  of  such  property,  within  ten  days  after 
regaining  such  possession,  to  advertise  said  property 
for  sale,  etc.  (Sec.  1);  and  if  the  seller,  having 
gained  possession,  fail  to  advertise  and  sell  as  the 
Act  provides,  then  the  original  purchaser  may  recdver 
fi'om  the  seller  that  part  of  the  consideration  paid, 
etc.       Sec.    4. 

This  Act  was  construed  in  Cmmn  v.  Singer  Man- 
ufadurlng  Co.^  8  Pickle,  376-384,  and  that  case  is 
relied  upon  as  decisive  of  this.  In  that  case  it 
was  properly  held  that  the  duty  of  the  original 
vendor  to  resell  the  property  upon  reclamation  is 
positive,  and  failure  to  perform  that  duty  fixes  upon 
him  absolute  responsibility  to  the  purchaser  for  the 
purchase   money   previously   paid. 

The  Act  clearly  contemplates  two  cases — one  where 
the  vendor  retakes  possession  by  consent  of  the 
purchaser,  and  the  other  where  it  is  necessary  to 
regain  the  possession  by  process  of  law  in  the  ab- 
sence of  consent.  This  can  be  done  by  an  action 
of  replevin,  and  if  the  complainant's  right,  under 
his  replevin,  to  hold  the  property  is  not  contro- 
verted, as  w^ell  as  when  possession  is  gained  by 
consent,  it  is  the  duty  of  the  vendor  to  at  once 
proceed,  under  the  statute,  to  make  the  sale  re- 
quired. But  where  the  right  to  retain  the  posses- 
sion under  the  replevin  suit  is  controverted  and  lit- 
igated,   the   vendor   cannot    be    said    to   have  regained 
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possession  in  the  sense  contemplated  by  the  Act  for 
purjx)se  of  sale,  but  he  is  obligated  to  hold  that 
|X)8session  to  await  the  determination  of  the  contest 
over  the  right  to  possession;  nor  can  the  purchaser, 
so  long  as  he  litigates  the  right  of  the  complainant 
to  retake  and  retain  possession,  require  that  he  shall 
proceed,  at  his  peril,  to  make  the  sale  required  by 
the   statute. 

In  this  case,  although  complainants  had  taken 
possession  under  their  replevin  writ,  they  must  \ye 
considered  as  holding  that  possession  to  await,  in 
the  first  instance,  the  result  of  that  replevin;  and, 
until  their  right  to  possession  is  conceded  or  fixed 
by  the  Court,  they  are  under  no  obligation  to  pro- 
ceed to  sell  under  the  statute,  nor  could  they  prop- 
erly  do    so. 

Complainants'  right  to  retake  possession  under 
their  contract  and  the  law  in  such  cases  is  plain, 
and,  in  that  respect,  the  "^  Chancellor's  decree  is  cor- 
rect. He  was  also  correct  in  dismissing  the  cross 
bill  and  denying  a  recovery  to  defendant  of  the 
cash  paid  by  him  during  the  pendency  and  litiga- 
tion of  the  replevin  suit.  The  decree  as  to  the 
eighty   dollars   is   conceded   to   be   correct. 

Let   the   decree   be   affirmed,    with   costs. 


DECEMBER  TERM,   1894.  277 


Roberts  r.  Mitchell. 


Roberts  v.  Mitchell. 
{XashviUe.      January    17,    1895.) 

Set-off.     Judgments.    Attorneys  fees. 

The  right  to  set  off  independent  judgments  rendered  in  different 
suits,  growing  out  of  different  causes  of  action,  is  subordinate 
to  the  attorney's  lien  for  services  rendered  in  obtaining  the 
judgments. 

Code  construed:  i  3635  (M.  &  V.);  §  3925  (T.  &  S.). 

Cases  cited  and  approved:  4  N.  H.,  347;  62  Maine,  288;  37  N.  H., 
223;  44  Ind.,  270;  8  Fla.,  183;  2  Caines.  105;  3  John.,  247;  50 
Eng.  L.  &  Eq.,  59;  15  Vesey.  79,  541. 


FROM    OVERTON. 


Appeal  from  Chancery  Court  of  Overton  County. 
B.    M.    Webb,    Ch. 

J.    D.    Goodpasture  for  Roberts. 

G.    B.    Murray   for   Mitchell. 

Beard,  J.  In  this  cause,  on  a  former  day  of  the 
present  term,  a  moneyed  decree  was  rendered  in  favor 
of  Mitchell  against  complainant,  J.  S.  Roberts.  On 
a  still  earlier  day  of  the  term,  in  another  and  in- 
dependent suit,  a  decree  was  pronounced  in  favor  of 
Roberts  against   Mitchell,   and   a   motion   is   now  made 
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by  Koliertii  to  set  off  thes^e  ]udgmeQt8,  one  against 
the  other,  under  ,^3635  of  the  |M.  &  V.)  Code. 
This  motion  is  resisted  hv  the  solicitors  of  Mitchell, 
unless  it  be  granted  subject  to  their  lien  for  servicer 
in   obtainin^:   the   first   decree. 

While  the  attorney's  lien  uix)n  the  judgment  re- 
covered for  his  client,  as  the  result  of  his  professional 
\a}yor,  has  been  recognized  and  enforced  in  this  State 
in  a  variety  of  cases,  yet,  so  &r  as  we  have  l^een 
able  to  discover,  the  exact  questions  here  involved 
have  not  been  determined.  Elsewhere  what  is  the 
proper  rule  in  a  case  like  the  present  has  Ijeen  the 
subject  of  much  difference  of  opinion,  and  the  result 
is,  the  practice  of  the  Courts  of  England,  and  of 
many  of  the  States  of  this  Union,  has  ]>een  very  in- 
harmonious. In  the  English  Courts  the  claim  of  the 
attornev  to  have  his  fees  and  disbursements  in  a  suit 
paid  out  of  the  judgment  he  obtained  has  been  long 
recognized.  In  the  Courts  of  Common  Pleas,  how- 
ever, it  was  held  that  this  claim,  or  lien,  was  sub- 
ordinate to  the  defendant's  right  of  offset.  This  same 
rule  obtained  in  the  English  Chancery  Couils,  while 
the  Court  of  King's  Bench  held  that  the  attorney's 
lien  was  sujierior  to  the  defendant's  right  to  such  set- 
off. ILdl  v.  Odi/,  2  B.  cfe  P.,  28;  F?i^den  v.  Dar- 
lei/j  4  B.  &  P.,  22;  Shnjfmn  v.  Lamh^  50  Eng.  L. 
&  E.,  59;  Taylor  v.  Pophnm^  15  Vesey,  541;  Rhodes^ 
ex  2><f'i*te^    15    Ves.,    79. 

Afterward,  however,  in  the  Courts  of  Common 
Pleas,    tlie    practice    was    changed,    and    the    right   of 


DECEMBER  TERM,   1894.  279 

Roberts  v.  Mitchell. 

the  attorney  against  set-off  has  been  secured  by  the 
adoption  of  the  rule  so  long  enforced'  in  the  Court 
of  King's  bench.  Simpsoii  v.  Lavibj  50  Eng.  L. 
&   Eq.,    59. 

As  l)efore  stated,  in  the  American  Courts  the 
same  difference  of  opinion  and  practice  has  obtained. 
In  the  Supreme  Court  of  New  York,  at  an  early 
day,  it  was  held  that  this  lien  would  prevent  one 
judgment  from  being  set  off  against  another  in  such 
a  manner  as  to  deprive  the  attorney  of  his  costs. 
Cole  V.  Grants  2  Caines,  105;  Dui*y  v.  Boyer^  3 
John.,    247. 

In  the  States  of  Maine,  New  Hampshire,  Nebraska, 
Florida,  and  Kentucky,  the  right  of  set-off  of  the 
defendant  is  held  to  l3e  subservient  to  the  attorney's 
lien  for  fees  or  costs  and  disbursements,  as  may  be. 
Stratton  v.  Hussey^  62  Maine,  288;  Currin  v.  RaU- 
road^  37  N.  H.,  223;  Johnmn  v.  Ballard^  44  Ind., 
270;  Boyer  v.  ClarJc^  3  Neb.,  161;  Cartel*  v.  Davis 
8   Fla.,    183. 

On  the  contrary,  the  Courts  of  West  Virginia, 
Vermont,  Iowa,  and  Alabama  maintain  the  right  of 
set-off  as  superior  to  the  attorney's  lien.  Renick 
V.  Luvington^  16  W.  Va.,  378;  McDonald'  \.  Smithy 
57  Vt.,  502;  Tiffany  v.  Steimrt,  60  Iowa,  207; 
Mosely   V.    Norman^    74   Ala.,    422. 

We  think  the  better  and  more  equitable  rule  is 
the  one  that  subordinates  the  right  of  set-off  of  in- 
dependent judgments  rendered  in  different  suits,  grow- 
ing   out   of   different  causes   of    action,    to   the    attor- 
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ney's  lien  or  ciaini  for  services  rendered  in  the  par- 
ticular suit:  and  we  do  not  hesitate  to  adopt  it  as 
the  rule  of  practice  in  thu>  State.  On  this  subject, 
and  in  elalx>ration  of  our  views,  we  quote  the  Ian- 
puape  of  Chancellor  Walworth  in  Dunhtn^  v.  Yau- 
drnbnrgh^    1    Paige   Ch.,    624: 

*'The  question  in  all  these  cases  is.  What  is  equi- 
table and  just  l>etween  the  parties  and  the  attorney 
or  solicitor?  Where  different  claims  arise  in  the 
course  of  the  same  suit,  or  in  relation  to  the  same 
matter,  it  is  undoubtedly  equitable  and  just  that 
these  equities  should  be  arranged  between  the  par- 
ties without  reference  to  the  solicitor's  or  attor- 
ney's lien.  His  lien  is  only  on  the  clear  balance 
due  to  his  client  after  all  these  equities  are  settled. 
But  when  other  claims,  arising  out  of  different 
transactions,  and  which  could  not  have  been  a  legal 
or  e(|uitable  set-off  in  that  suit,  exist  Ijetween  the 
parties,  the  Court  ought  not  to  divest  the  lien  of 
the  attorney  or  solicitor  which  has  already  attached 
on  the  amount  recovered  for  the  costs  of  that  par- 
ticular litigation.  When  the  solicitor  has  been  at 
the  labor  and  expense  of  prosecuting  a  suit,  it  is 
equitable  and  just  that  his  costs  should  te  paid  out 
of    that   litigation."' 

Nor  is  $$  3635  of  the  Code  to  l)e  construed'  so 
as  to  militate  against  this  view.  By  that  section  it 
is  provided  that  ''judgments  of  the  same  Court  may 
be  set  off  ao:ainst  each  other  on  motion."  But  we 
hold   that    this    section    must    l>e    read    as    if    it   con- 
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tained  the  implied  condition  that  this  set-off  will 
not  be  allowed  in  derogation  of  the  attorney's  lien 
for  his  services  in  prosecuting  the  suit  and  obtain- 
ing the  particular  judgment.  We  think  this  con- 
struction gives  full  force  to  this  provision  of  the 
Code,  and,  at  the  same  time,  it  preserves  the  equi- 
ties of  the  parties  interested.  This  was  the  view 
taken  of  a  statute  similar  in  character  by  the  Su- 
preme Court  of  New  Hampshire  in  Shapley  v.  Bd- 
hms,    4   N.    H.,    347. 

In  the  case  at  bar,  an  order  will  be  entered  .  al- 
lowing the  set-off,  but  subject  to  the  lien  of  the 
solicitor,    which   will   be   declared   by   a    proper   order. 
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NUNNELLY    V.     WaRNER    IrON    Ck). 

{Xctiihville.       January    19,    1895.) 

1.  Contracts.     Rules  of  cf/twtruction. 

The  rules  and  principles  laid  down  for  the  exposition  of  contracts 
have  for  their  sole  object  to  do  justice  between  the  parties  by 
enforcing*  a  performance  of  their  ag'reement  according*  to  the 
sense  in  which  they  mutually  understood  it  at  the  time  it  was 
made.  The  intention  is  the  governing  principle  of  construc- 
tion. In  ascertaining  the  intention,  the  situation  of  the  parties, 
the  motives  that  led  to  the  agreement,  and  the  objects  designed 
to  be  effected  by  it  may  all  be  looked  to  by  the  Court.  (Post, 
pp.  291,  292.) 

Case  cited  and  approved:  McNairy  v.  Thompson,  1  Sneed,  149. 

2.  Case  in  Judgment.     Mining  Ictise  construed. 

Under  a  mining  lease  providing  that  the  lessee  shall  pay,  as 
royalty,  one  tenth  of  the  output  of  the  mines,  delivered  in 
shipping  order,  accessible  to  wagons,  at  the  mine  or  shaft,  or 
the  cost  price  of  mining  and  delivering  same  as  stated,  the  les- 
sor must  accept  riddled  ore,  according  to  the  usage  at  date  of 
lease,  or  the  cost  of  mining  and  delivering  "riddled  ore"  at 
the  mine  or  shaft,  and  cannot  exact  ores,  or  the  cost  of  mining 
and  delivering  ores,  of  a  higher  grade  prepared  by  the  use  of 
modem  and  improved  processes  and  machinery  adopted  at  the 
lessee's  expense  after  the  date  of  the  lease.     (Post,  pp*  283-294.) 


FROM    HICKMAN. 


Appeal  from   Chancery  Court  of   Hickman  County 
A.    J.    Abernathy,    Ch. 
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Pitts   &   Meeks   for   Nunnelly. 

«  

Steger,  Washington  &  Jackson,  W.  P.  Clark, 
and  J.    C.    Bradford   for   Warner   Iron   Co. 

M.  B,  Howell,  Sp.  J.  The  bill  in  this  case 
was  filed  on  September  7,  1891,  by  the  devisees 
and  legatees  of  L.  H.  Nunnelly,  deceased,  for  the 
purpose  of  having  construed  by  the  Court  a  con- 
tract, made  on  December  11,  1880,  between  L.  H. 
Nunnelly  and  L.  S.  Goodrich,  whereby  a  tract  of 
about  fifty  acres  of  land  in  Hickman  County  was 
leased  by  Nunnelly  to  Goodrich  for  the  term  of 
sixteen  years.  The  clauses  in  the  contract  necessary 
to   be   noticed   are   as   follows : 

**It  is  hereby  agi'eed  between  said  parties  that 
the  party  of  the  second  part  shall  have  the  ex- 
clusive right  to  mine,  dig,  or  in  any  other  way 
mine,  all  the  iron  ore  or  other  minerals,  and  the 
exclusive  right  to  the  use  and  benefit  of  all  said 
ores,  minerals,  or  products  that  may  be  upon  or 
under   said   land,    for   the   term   of   years   specified. 

''In  consideration  thereof,  the  party  of  the  second 
part  bind  theuiselves  to  give  to  the  party  of  the 
first  part  one  tenth  part  of  all  the  iron  ore,  or 
other  products,  or  minerals,  obtained  from  said  land, 
delivered  at  the  mine  or  shaft  in  shipping  order 
and  accessible  to  wagons,  or  pay  for  the  same  the 
cost  price  of  mining  and  delivering  as  above  stated. 
If  royalty  is  required  to  be  paid  in  iron  ore  or 
other  minerals,   delivery  shall   be   in   one   hundred   ton 
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lots,  and  to  be  moved  from  mines  by  the  first 
party  within  thirty  days  after  notification  of  deliv- 
ery. If  royalty  is  paid  in  money,  settlements  to 
be   made   quarterly   from    certified   statements.*" 

Before  any  mining  '  was  done,  Goodrich  assigned 
the  lease  to  the  Warner  Iron .  Company.  This  com- 
pany opened  mines  and  operated  for  several  years, 
and  then  assigned  its  rights  tmder  the  lease  to  the 
Southern  Iron  Company.  This  latter  company  was 
in  ]X)ssession  and  operating  at  the  date  of  the  filing 
of   the    bill. 

At  the  time  the  lease  was  made,  the  Warner 
Iron  Company  was  erecting  a  blast  furnace  at  a 
point  twelve  or  fourteen  miles  from  the  leased  land, 
on  the  line  of  a  railroad  then  under  construction, 
which  was  soon  after  extended  near  the  land  and 
beyond  it  about  twenty  miles.  At  that  point  was 
located  JEtna  furnace,  afterwards  bought  by  the 
Southern  Iron  Company.  Meantime,  a  third  furnace, 
called  the  Goodrich  or  Bird's  Creek,  had  been  con- 
structed >)y  the  S.  C.  tympany  near  the  leased 
tract,  which  was  also  bought  and  operated  by  said 
company. 

The  Warner  Iron  Company  also  bought  a  tract 
of  about  one  thousand  acres  o<  mineral  land  adjoin- 
ing the  leased  premises,  and  they  mined  the  ore 
from  said  tract,  and  from  the  leased  land,  w^hich 
was    used   in    operating   their   furnaces. 

The  first  mining  w^as  done  in  part  by  contract, 
complainant,    W.    S.    Nunnelly,    being  one  of   the  con- 
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tractors.  The  comjiensation  paid  for  mining  was 
about  $1.55  i:)er.  ton  for  the  first  1,000  tons;  iJ1.40 
per  ton  for  the  next  2,000  tons;  and  $1.30  per  ton 
for  the  residue  mined,  and  20  cents  per  ton  addi- 
tional for  hauling  to  the  railroad  station.  On  the 
ore  so  mined  the  company  paid  royalty  of  15^,  14, 
and  13  cents,  resj^ctively,  the  mining  being  more 
expensive  at  first  because  of  the  amount  of  ' '  dead 
work"    required. 

This  exclusive  contract  mining  continued  only  a 
short  time,  and  thereafter  mining  was  mainly  carried 
on  by  the  company  itself,  though  a  portion  of  the 
ore  was  still  procured  by  contract.  After  taking 
the  mining  operations  into  their  own  hands,  the 
Warner  Iron  Company,  through  its  agent,  Goodrich, 
stated  and  claimed  that  the  cost  of  mining  and  de- 
livery did  not  exceed  one  dollar  j)er  ton,  on  which 
the  royalty  would  be  one  tenth,  or  ten  cents,  per 
ton,  and  this  royalty  was  accepted  with  the  under- 
standing that  if  the'  actual  cost  was  more  than  one 
dollar  per  ton,  the  royalty  should  Ije  proiK)rtionately 
increased. 

The  mining  was  for  some  time  carried  on  by 
digging  out  the  ore  from  horizontal  cuts  into  the 
side  of  the  hill  or  ridge,  loading  on  wagons  with 
shovels,  and  hauling  the  ore  away  from  the  opening 
of  the  mine  or  shaft.  The  mass  was  then  thrown 
upon  riddles,  or  sifted  to  free  it  from  dirt,  the 
larger  pieces  broken  up  with  sledges,  the  stones 
picked  out  by  hand,   and  the  ore  thus  obtained,   more 
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or  less  contaminated  with  earth  and  stones,  was 
weighed,  and  this  weight  accepted  jBis  showing  the 
quantity   of   ore   delivered. 

Afterwards,  the  Warner  Iron  Company  built  a 
tramway  from  the  railroad  into  the  mines,  and  re- 
moved the  ore  by  tram  cars;  and  they  constructed 
machinery  whereby  the  ore  wJs  freed  from  stones 
and  washed  and  the  ''shot  ore"  preserved,  the  iron 
material  comparatively  free  from  impurities  being 
thus  obtained.  The  first  washing  plant  was  compara- 
tively crude;  the  second  was  elaborate,  and  seems 
to  have  been  expensive.  After  the  second  washing 
plant  had  been  constructed,  the  complainants  demanded 
that  they  be  paid  their  royalty  in"  one  tenth  of  the 
ore   thus   cleaned   and   washed. 

This  demand  was  refused,  on  the  ground  that  they 
were  not  entitled  to  the  washe<^l  ore,  and  that  this 
was'  not  contemplated  in  the  contract;  but  it  was  ad- 
mitted that  thev  were  entitled  to  screened  or  riddled 
ore. 

The  complainants  then  demanded  that  the  company 
Hiake  a  full  statement  of  its  expenditures  in  erecting; 
its  mining  plant  and  machinery;  in  preparing  to  con- 
duct, and  in  conducting,  the  water  to  the  washer, 
including  the  cost  of  dams,  pipes,  etc.;  the  amount 
of  ''dead  work"  done;  the  cost  of  excavating  and 
grading  for  tramway  tracks;  and  any  and  all  other 
expense  incurred  in  building  and  maintaining  the  wash- 
ing and  cleaning  plant,  in  order  that  they  might  learn 
in   this   manner   the   actual    cost   of   mining   and   deliv- 
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ering  the  ore  ready  for  t\\e  furnace.  Various  in- 
terviews were  had  between  complainants  and  their 
attorneys,  on  the  one  part,  and  the  company's  agents 
on  the  other,  but  no  conclusion  was  reached,  and  no 
statement  of  the  kind  *  demanded  was  furnished,  the 
company's  officers  stating  that  the  cost  of  mining  did 
not  exceed  one  dollar  per  ton,  and  paying  royalty  on 
that   basis. 

The  complainants  insist  that  the  only  proper  mo<le 
of  determining  the  cost  of  mining,  and  thus  ascer- 
taining  the  royalty  due  to  them  in  money,  is  to  take 
the  entire  product  of  the  mine  since  it  has  been 
operated;  then  to  estimate,  as  part  of'  the  cost  of 
the  work,  the  interest  on  the  original  investment  by 
the  company  in  the  purchase  of  machinery  of  all 
kinds  used  in  connection  with  said  plant;  the  expense 
of  putting  same  down  and  in  condition  for  operation; 
the  wear  and  tear  of  the  same;  the  actual  cost  of 
any  machinery  or  works  that  have  become  worn  out 
or  worthless,  including  dams,  water-pipes,  pumps, 
engines,  cars,  tools,  and  appliances,  together  with  the 
expenses  of  operation  and  labor,  and  amounts  paid  for 
fuel  and  repairs — in  short,  aggregating  every  element 
of  cost  or  expense  incurred  in  the  erection  and  opera- 
tion of  said  mining  plant  and  machinery,  and  divid- 
ing such  aggregate  by  the  number  of  tons  of  ore 
produced.  They  admit  that  in  this  estimate  nothing 
is  included  on  account  of  permanent  investment  in  the 
plant,  wear  and  tear  of  machinery,  or  the  cost  of 
dead   work,    and   they   claim   that    these   are   necessary 
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elements  in  the  ccxst,  as  the  work  could  not  have 
been  done  without  them,  and,  but  for  the  purposes 
of  the  work,  they  are  worthle^^s.  The  complainants 
pray   for   an   accounting   on   this   basis. 

The  defendants  admit  the  material  facts  charged 
in  the  bill  with  regard  to  the  contract  and  the  mode 
of  mining  the  ore,  and  add  that,  prior  to  the  death 
of  L.  H.  Nunnelly,  and  up  to  about  October  15, 
1884  (Mr.  Nunnelly  having  died  in  1885),  the  ore 
was  obtained  by  picks  and  shovels,  and  was  riddled 
and  screened;  and  that  the  royalty,  in  full,  to  the 
date  named,  was  paid.  No  more  mining  was  then 
done  until  November,  1887,  but  under  that  provision 
in  the  lease  contract  to  the  effect  that  the  lease 
might  be  kept  alive  by  paying  royalty,  the  company 
paid  to  complainant,  W.  S.  Nunnelly,  $2,000 — $1,000 
on  February  18,  1886,  and  $1,000  on  January  25, 
1887. 

On  March  29,  1888,  W.  S.  Nunnelly  wrote  a 
letter  to  J.  C.  Warner,  saying  that  he  and  Mr. 
Meeks  considered  the  Goodrich  lease  forfeited,  but, 
because  the  coni{>any  had  paid  more  money  than  it 
got  ore,  they  were  willing  that  the  company  should 
continue  to  mine  on  the  leased  land  until  the  ore 
mined  should  amount  to  the  money  advanced.  He 
further  said,  that  they  insisted  that  the  company  keep 
the  shovel  at  work  on  the  land  till  the  requisite 
amount  of  ore  was  obtained,  and  on  this  amount  of 
ore  they  would  accept  ten  cents  per  ton  for  royalty, 
if    Mr.    Warner   would    say   that   was    one    tenth    the 
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value  of  the  ore  jxjr  ton.  He  added  that  they  were 
willing  to  make  a  new  contract,  but  not  to  reinstate 
the   former   one. 

It  does  not  api^ear  that  any  other  contract  was 
made,  nor  that  the  contract  was  treated  as  abrogated. 
On  the  contrary,  all  subsequent  dealings  were  upon 
the   basis   of   the   Goodrich   lease. 

The  defendants  further  say,  that,  after  operating 
the  leased  mines  for  a  time,  it  was  found  that  the 
furnace  could  not  be  profitably  run,  amongst  other 
things,  on  account  of  the  cost  and  small  output  of 
ore;  that  the  Warner  Iron  Company  bought  a  tract 
of  mineral  land  adjoining  the  leased  premises,  and 
provided  itself  with  machinery^  such  as  steam  shovel 
and  crusher;  that  this  machinery  was  put  up  on  its 
own  land,  and,  during  the  time  when  mining  ceased 
on  the  leased  land,  it  was  continued  on  their  own 
property;  that  the  defendant  company  also  put  up  an 
elaborate  and  costly  plant,  whereby  the  ores,  after 
they  had  been  mined,  could  be  properly  prepared  for 
smelting.  Before  the  erection  of  this  machinery, 
when  the  ore  had  been  delivered  by  the  contract 
miner^  and  the  quantity  determined  for  purposes  of 
his  charges  and  royalty,  the  mass  had  been  burned 
or  calcined  in  order  to  remove  earth  and  stones. 
The  new  method  was  in  the  place  of  calcining,  and 
further  enabled  the  company  to  save  the  very  small 
particles,  called  ''shot  ore,"  which  had  gone  through 
the  riddles  and  screens  and  been  lost;  that,  under  the 
pick   and   shovel   and   screening  method  of  mining,  the 
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only  elements  of  cost  were  those  created  by  digging, 
screening,  and  placing  the  ore  so  as  to  be  accessible 
to  wagons  at  the  mine  or  shaft,  and  that  the  machinery 
for  washing  had  no  more  to  do  with  the  mining,  or 
its  cost,  than  had  the  old  method  of  calcining.  The 
defendants  farther  claim  that  the  lessors  have  been 
paid  the  full  cost  of  mining,  and  have  received  royalty 
for   every   ton   of   ore   taken   from   their   land. 

The  Chancellor  decreed  that  the  complainants  were 
entitled,  under  the  terms  of  the  lease  contract,  to 
one  tenth  of  the  ore  mined  upon  the  leased  land 
by  the  defendants,  in  shipping  order,  accessible  to 
wagons,  or  to  one  tenth  of  the  cost  thereof;  that 
ore  was  in  shipping  order  when  mined  and  riddled 
or  screened,  and  at  a  point  where  it  could  be  reached 
and  hauled  away  by  wagons;  that  the  cost  of  such 
ore  did  not  exceed  one  dollar  per  ton,  and  that 
complainants  were  not  entitled  to  have  considered 
the  cost  of  the  machinery  used  by  the  defendants, 
but  only  the  cost  of  the  riddled  ore;  and  the  com- 
plainants having  mined  and  taken  some  ore  from 
the  leased  land,  and  the  amounts  mined  by  defend- 
ants not  having  l)een  determined,  nor  how  much  had 
been  paid  to  complainants  by  defendants  for  ore 
mined  on  the  leased  land,  a  reference  was  ordered 
for  an  account  to  be  taken  by  the  Clerk  and  Mas- 
ter to  ascertain  how  much  ore  had  been  mined  by 
the  defendants,  and  what  amounts  of  money  had 
lieen  paid  by  them;  how  much  ore  the  complain- 
ants  had   taken   from   the   land    since   the   date   of   the 
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lease;  and,  treating  the  cost  of  mining  at  one  dol- 
lar per  ton,  the  amount  due  from  one  party  to  the 
other. 

From  this  decree  complainants  have  appealed,  and 
assigned   error. 

The  first  Assignment  is  that  the  Court  erred  in 
restricting  complainants  to  the  cost  of  '' riddled  ore," 
or  that  mined  by  hand  and  screened  in  the  manner 
prevailing  at  the  beginning  of  the  lease,  and  not 
allowing,  as  the  basis  of  actual  cost,  the  expense 
incurred  in  mining  and  delivering  the  ore  in  ship- 
ping order  by  the  processes  actually  adopted  by  the 
defendants  for  putting  the  ore  in  that  condition. 
In  other  words,  complainants  assign  as  error  that 
the  Chancellor  did  not  allow  the  cost  of  the  ore, 
washed,  cleaned,  and  ready  for  delivery  to  the  blast 
furnace,  after  having  passed  through  the  treatment 
by  the  machinery  used  for  that  purpose,  as  the  ba- 
sis of  ascertaining  the  royalty  due  to  the  complain- 
ants. 

The  second  error  assigned  was  that  the  Court 
decreed  that  the  cost  of  mining  by  hand  did  not 
exceed   one   dollar   per   ton. 

"The  rules  and  principles  laid  down  for  the  ex- 
position of  contracts  have  for  their  sole  object  'to 
do  justice  between  the  parties,  by  enforcing  a  per- 
formance of  their  agreement  according  to  the  sense 
in  which  they  mutually  understood  it  at  the  time 
it  was  made.'  The  intention  is  the  governing  prin- 
ciple  of    construction.       In   ascertaining  the    intention, 
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the  situation  of  the  jmrties,  the  motives  that  led 
to  the  agreement,  and  the  objects  designed  to  lie 
effected  hv  it  mav  all  l)e  l(>oke<l  to  bv  the  Court. '^ 
McXi/iry   V.     TltomjpMfNi^    1    Sneed,    149. 

The  contract  made  l^etween  L.  H.  Nunnelly  and 
others  and  L.  S.  Goodrich,  on  Decemlier  11,  1880, 
gave  to  Goo<irich  the  exclusive  right  to  mine,  dig, 
or  in  anv  other  wav  mine,  all  the  iron  ore  or  other 
minerals,  and  the  exclusive  right  to  the  use  and 
))enetit  of  all  said  ores,  minerals,  or  products  that 
might  be  uj)on  or  under  said  land  for  sixteen  years. 
As  i)ayment  for  such  ores  or  minerals,  Goodrich  ob- 
ligated himself  to  give  to  the  lessors  one  tenth  ]>art 
of  all  the  iron  ore  or  other  products  or  minerals 
obtained  from  said  land,  delivered  at  the  mine  or 
shaft  in  shipping  order  and  accessible  to  wagons, 
or  to  pay  the  cost  price  of  mining  and  delivery 
as  al)Ove  state<l.  It  was  further  prcJvided  that,  if 
the  royalty  should  )je  required  to  \ye  |>aid  in  iron 
ore  or  other  minerals,  delivery  should  be  made  in 
100 -ton  lots,  to  ])e  moved  from  the  mines  l)y  the  les- 
sors  within   thirty  (lavs   after  notification   of  deliverv. 

It  is  evident  that  the  parties,  in  making  these 
stipulations,  contemplated  the  delivery  of,  or  the  jmy- 
ment  of  royalty  upon,  ore  at  the  mouth  or  open- 
ing of  the  mine  in  shipping  order.  It  is  further 
evident  that,  by  the  words  ''in  shipping  order,"  was 
meant  that  the  ore  should  be  reasonably  free  from 
earth,  stones,  or  gravel,  and  such  other  impurities 
as   could   be   readilv   found    and    removed.       That   this 
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construction  was  put  upon  the  meaning  of  the  con- 
tract up  to  the  time  of  the  erection  of  the  washers, 
is  shown  by  the  fact  that  ore  so  prepared  was 
hauled  to  the  railroad  station,  the  hauling  paid  for 
separately,  the  ore  weighed,  and  the  royalty  per  ton 
fixed  by  the  weight.  The  further  preparation  of  the 
ore  for  the  furnace  was  solely  the  business  of  the 
company. 

The  fact  that  the  defendants,  assignees  of  Good- 
rich, the  first  lessee,  adopted  modern  and  improved 
methods  of  lifting  and  removing  the  ores  cannot 
enlarge  or  affect  the  rights  of  the  lessors.  What- 
ever might  be  the  increased  facility  or  expedition 
with  which  the  ores  were  mined  by  machinery  over 
the  hand  digging  modes,  the  right  continued  in  the 
lessors  to  have  one  tenth  of  the  ore  at  the  mine  or 
shaft  in  shipping  order,  or  one  tenth  of  the  cost 
of  placing  it  in  that  condition  at  that  point.  If 
the  lessees  were  able  to  mine  a  larger  quantity  at  a 
diminished  cost,  tHe  lessors  would  receive  a  larger 
sum   in   royalty   during   a   given   time. 

The  processes  used  by  the  lessees  for  more  ef- 
fectually cleansing  the  ores  and  making  them  ready 
to  go  into  the  furnace,  had  no  connection  with  the 
mining  and  delivering  at  the  mine  in  shipping  order, 
and,  therefore,  the  expense  thus  incurred  ought  not 
to  enter  into  the  cost  of  mining.  We  are,  there- 
fore, of  opinion  that  the  first  assignment  of  error 
should  be  overruled,  and  the  decree  of  the  Chan- 
cellor,   in   this   respect,    affirmed. 
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The  testimony  in  the  record  does  not  clearly  show 
what  was  the  exact  cost  of  mining  ore  fron^  the 
leased  land,  after  the  resumption  of  operations  in 
November,  1887.  It  is  stated,  by  Mr.  McNeilly, 
who  was  the  secretary  of  the  Southern  Iron  Com- 
pany, that  settlements  were  had,  in  full,  with  Mr. 
L.  H.  Nunnelly,  the  original  lessor,  for  all  ore 
mined  prior  to  about  October  15,  1884,  when  the 
work  ceased.  The  weight  of  the  evidence  is  in 
favor  of  the  conclusion  that,  after  the  mines  had 
been  first  opened,  the  cost  of  mining  ore  was  not, 
at  any  timp,  in  excess  of  one  dollar  per  ton.  We 
are,  therefore,  of  opinion  that  the  second  assignment 
of  error  is  not  well  taken,  and  that  the  decree  of 
the  Chancellor,  in  this  respect,  also,  should  be  af- 
firmed. 

The  cause  will  be  remanded  to  the  Chancery 
Court  of  Hickman  County  for  the  taking  of  the 
account  ordered  by  the  Chancellor.  The  complain- 
ants  will  pay  the  costs  of  the  appeal.  The  costs 
of  the  Court  below  will  l>e  paid  as  the  Chancellor 
may   direct. 


DECEMBER  TERM,  1894.  295 


Grundy  County  v.  Tennessee  Coal,  etc.,  Co. 


Grundy   County  v.    Tennessee   Coal,    etc.,    Co. 

{Ndshville.       January    19,    1895.) 

1.  Assignments  of  Errok.    Insuffictent,  when. 

Assignments  of  error  are  insufficient  that  do  not  specifically 
point  out  the  errors  complained  of.  Three  examples  of  insuffi- 
cient assignments  will  be  found  in  the  opinion  in  this  case. 
(Pofft,  pp.  298,  303,  323-327.) 

2.  Back  Taxes.     Statutes  authorlzhig  nsaessment  of,  constUntional. 

The  constitutionality  of  our  statutes  authorizing  assessment  and 
collection  of  back  taxes  reaffirmed.     (Post,  p.  304.) 

Acts  cited:  Acts  1879,  Ch.  79;  Acts  1883,  Ch.  181;  Acts  1885,  Ch.  23. 

Code  cited:  U  664-<568  (M.  &  V.). 

Cases  cited  and  approved:  Wilson  r.  Benton,  11  Lea,  51,  56;  Street 
Railroad  v.  ^Morrow,  87  Tenn.,  420;  Shelby  County  u  Railroad, 
16  Lea,  401;  Railroad  v.  Lauderdale  County,  16  Lea^  688;  State 
V.  Railroad,  14  Lea,  56;  Iron  Co.  v.  Pace,  89  Tenn.,  707. 

3.  Sasie.    Evidence  re(iul8lte  in  suit  for. 

In  suit  for  assessed  back  taxes,  the  assessment,  under  our  stat- 
utes, is  conclusive  as  to  the  valuation  put  upon  the  property, 
but  not  as  to  the  right  of  the  State  or  county  to  assess  and 
collect  the  tax.  Revaluation  can  be  had  only  by  appeal  from 
the  assessment  to  the  Judge  or  Chairman  of  the  County  Court, 
and  the  taxpayer  must  show  such  appeal  affirmatively.  (Post, 
pp.  304-307.) 

Code  construed:  g  664  (M.  &  V.). 

Cases  cited  and  approved:  Franklin  County  v.  Railroad,  12  Lea, 
528;  Shelby  County  v.  Railroad,  16  Lea,  413;  Railroad  v.  Lau- 
derdale County,  16  Lea,  692;  Knight,  ex  parte,  3  Lea,  401;  121 
U.  S.,  535. 

4.  Same.     Suit  for,  wlien  brought. 

Suit  for  back  taxes,  where  the  right  to  assess  and  collect  the 
tax  is  disputed,  may  be  brought  before  a  Justice  of  the  Peace, 
as  the  Act  provides,  or  in  the  Chancery  Court.     (Post,  p.  305. ) 

Case  cited  and  approved:  State  v.  Railroad,  14  Lea,  56. 
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5.  Same.     AfutcHsment  xhUUI^  when. 

An  assessment  of  back  taxe.s,  made  by  the  proper  officer  upon 
legal  notice  and  hearing*,  and  written  out  in  proper  form  and 
sigcned,  is  valid,  althoug'h  the  Assessor  may  have  failed  to  enter 
it  upon  record  as  prescribed  by  law.     (Pa»t,  p.  307.) 

Code  construed:  {668  (M.  A  V.). 

Case  cited  and  approved:  Wilson  v.  Benton,  11  Lea,  5.5. 

6.  Corporations.     Domicile. 

The  domicile  for  purposes  of  taxation  of  a  domestic  corporation 
is.  in  the  absence  of  other  controlling  charter  or  statutory 
provision,  at  the  place  fixed  for  the  regular  meetings  oi  the 
stockholders,  although  its  directors  may  meet,  its  officers  re- 
side, and  much  of  its  business  be  transacted  at  other  places  in 
and  out  of  the  iState,  where  it  likewise  had  offices.  {PoftU  pp. 
307-300.) 

7.  Same.     Situs  for  Uixation  of  inUitigUfle  pei'sotuilty. 

The  owner's  domicile  is  the  situs  for  taxation  of  the  intangible 
personal  property,  such  as  money  on  deposit,  notes,  accounts, 
etc..  belonging  to  a  domestic  corporation,  wherever  same  may 
be  situated  or  created,  where  the  statutes  have  not  fixed  a 
different  situs.     {Poftt  pp.  309-318.) 

Cases  cited  and  approved:  Mayor  v.  Alexander,  10  Lea,  477; 
Mayor  v.  Thomas,  5  Cold.,  607;  Railroad  v.  Morrow,  87  Tenn., 
434;  Conner  v.  Apperson,  14  Lea,  588;  104  U.  S.,  59'^;  100  U.  S.. 
491;  56  Am.  Dec,  529. 

8.  Same.     Same. 

(hir  assessment  laws  have  not  fixed  a  situs,  different  from  the 
domicile  of  the  owner,  for  the  taxation  of  the  intangible  per- 
sonal property  of  domestic  corporations.     {FosU  pp.  318-322.) 

Acts  construed:  Acts  1889,  Ch.  96.  Sees.  4,  5,  13.  14;  Acts  1890 
(Ex.  Sess.),  Ch.  29,  Sec.  26;  Acts  1891  (Ex.  Sess.),  Ch.  26,  Sec.  8. 

9.  Tax  Assessments.     Not  void  by  reason  of  AftacHsor's  Intereat. 

A  tax  assessment,  or  the  statute  authorizing  it,  is  not  void  by 
reason  of  the  fact  that  the  compensation  of  the  Assessor  is 
fixed  in  proportion  to  the  amount  of  the  taxes  assessed,  col- 
lected, and  paid  over.  The  Tax  Assessor  is  not  the  Judge  of 
any  Court  within  the  meaning  of  that  provision  of  the  State 
Constitution  forbidding  Judges  to  preside  in  causes  where  they 
may  be  interested.     The  '-due  process'"  clause  of  the  Four- 
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teenth  Aipendment  of  the  Federal  Constitution  is  not  violated 
by  such  statute  or  assessment.     {Post,  pp,  323-327.) 

Constitutions  construed :  Federal  Constitution,  Fourteenth 
Amendment;  State  Constitution,  Art.  VI.,  J  11. 

Act  construed:  Acts  1890  (Ex.  Sess.),  Ch.  30,  Sec.  1. 

10.  Judgment.    Rendered  by  dittqualijied  Judge  valid  unless  ohJectUm 
ivas  made. 

A  judgment  is  valid,  though  rendered  by  a  Judge  who  was  dis- 
qualified by  interest,  unless  objection  was  taken  on  account  of 
such  disqualification.     (Post,  pp,  325,  326.) 

Cases  cited  and  approved:  Holmes  v.  Eason,  8  Lea,  754;  Posey  v. 
Eaton,  9  Lea,  500. 

11.  Assessment.     Method  applied  to  corporations  approved. 

The  Court  says:  '*  The  manner  adopted  by  the  Acts  of  Tennessee 
to  arrive  at  the  taxable  value  of  the  property  of  a  corporation 
by  taking  into  account  its  stock  and  bonded  debt,  has  been 
approved  as  legal  by  the  Supreme  Court  of  the  Cnited  States 
in  the  Railroad  Tax  Cases,  93  U.  S.,  604,  and  is  neither  arbi- 
trary nor  double  taxation.''     (Post,  p.  327.) 


FROM    GRUNDY. 


Appeal   from   Chancery   Court   of    Grundy   County. 

T.     M.     McCONNELL,     Ch. 

Granbery    &    Marks,    L.    V.    Woodlee,    and    T. 
C.    LiND   for   Grundy   County. 

Smith  &  Dickinson,  Steger,  Washington  &  Jack- 
son  for   Tennessee   Coal,    etc.,    Co. 

Wilkes,    J.      This   bill   was   filed  August   7,    1894, 
in    the    Chancery   Court    of    Grundy   County,    to    col- 
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lect  certain  taxes  assessed  for  county  purposes  hv 
the  Trustee  as  back  tax  collector  for  the  years  1891, 
1892,  and  1893.  The  bill  was  demurred  ^to,  and 
the  demurrer  was  overruled,  but  no  errors  are  as- 
signed on  that  account.  An  answer  and  cross  bill 
were  filed,  and  the  latter  was  answered,  and  proof 
was  taken.  Uj)on  the  hearing,  the  Chancellor  de- 
creetl  that  complainant  was  entitled  to  the  relief 
sought,  and  gave  judgment  in  favor  of  complainant 
against  appellant  for  the  taxes  as  assessed  against  it 
and  as  shown  in  the  bill,  in  the  sum  of  $25,947.75, 
with  interest  from  June  5,  1894 — ?583.82 — ^making 
together  the  sum  of  $26,531.57,  and  for  all  costs. 
He  dismissed  the  cross  bill  and  overruled  the  de- 
murrer. To  all  of  this  apj^llant  excepted,  and 
prayed  an  appeal,  which  was  granted. 
The   errors   assigned   are   as   follows: 

1.  The  Chancellor  erred  in  giving  complainant 
judgment  for  all  or  any  part  of  the  taxes  so  as- 
sessed. 

2.  He  erred  in  dismissing  cross  bill  of  appellant, 
and  in  not  sustaining  the  same,  and  enjoining  the 
complainant  from  collecting  all  or  any  part  of  the 
taxes   so   assessed. 

3.  He  erred  because  he  did  not  dismiss  com- 
plainant's bill  for  tfie  reason  that  the  bill  set  up 
the  validity  of  said  assessment  and  the  steps  es- 
sential to  its  validity,  and,  among  them,  that  notice 
had  been  given  to  defendant  of  said  proposed  as- 
sessment,   and    that    said    assessment    was    entered    on 
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the  assessment  book,  and  became  a  record  of  the 
county,  and  that  it  was  unapj^aled  from  and  final, 
and  because  appellant  denied  all  such  allegations  in 
the  bill,  and  complainant  did  not  prove  the  same; 
and  there  is  no  evidence  to  show  that  appellant  was 
cited  to  appear  before  said  assessor  for  the  purpose 
of  being  assessed,  and  none  that  said  assessment  is 
unappealed  from  and  final,  and  therefore  complain- 
ant cannot  recover  in  an  action  founded  on  proceed- 
ings in  which  he  fails  to  show  such  jurisdictional 
facts. 

4.  The  Chancellor  erred  in  that  he  held  that  the 
property  assessed  was  subject  to  taxation  in  Grundy 
County,  Tenn.,  whereas,  the  bill  alleged  that  the 
said  property  was  in  Grundy  County,  Tenn.,  in  the 
respective  years  for  which  it  was  taxed,  and  the  an- 
swer denied  the  same,  and  there  was  no  proof  what- 
ever to  sustain  said  allegation  of  the  bill;  but,  on 
the  contrary,  the  proof  showed  conclusively  that  the 
property  was  not  in  said  county  in  the  said  years 
for   which   it  was   taxed. 

5.  He  erred  in  not  dismissing  the  bill  for  the 
reason  that  the  bill  alleged,  and  the  proof  showed, 
that  certain  property  of  the  character  back  assessed 
for  the  years  1891,  1892,  and  1893  had  been  already 
assessed  by  said  county  for  said  years  respectively, 
and  the  taxes  had  been  paid  on  the  same  by  appel- 
lant; and  the  answer  denied  the  property  sought  to 
be  back  assessed  was  in  said  county  in  said  years, 
and   there   was   no  proof    to   show   that   appellant   had 
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in  said  county  in  said  years  respectively,  more  prop- 
erty of  the  character  of  that  back  assessed  than  had 
l)een  actually  assessed  by  said  county  previously  for 
said  years  respectively,  to  appellant  upon  which  the 
taxes   so   assessed   had   l^een   paid. 

6.  He  erred  )>ecause  he,  in  effect,  held  that  the 
domicile  of  appellant  for  the  years  1891,  1892,  and 
1893  was  in  Grundy  County,  Tenn.,  and  that,  by 
virtue  of  this  fact,  all  the  cash,  bills  receivable, 
notes,  and  accounts,  wheresoever  situated,  and  out- 
side of  Grundy  County,  and  whether  in  the  State 
of  Tennessee  or  not,  were  assessable  for  taxation  in 
Grundy  County:  whereas,  accordino;  to  the  true  in- 
tent  and  legal  effect  of  the  assessment  laws  of  the 
State  of  Tennessee  which  were  in  force  for  the  as- 
sessment of  property  for  said  years  respectively,  all 
such  property  was,  for  said  years,  assessable  and 
taxable  in  the  several  counties  in  the  State  where 
it    was   located,    and   not   otherwise. 

7.  The  Chancellor  erred  in  holding,  in  effect,  that 
Section  25,  Chapter  105,  Acts  1883,  Sections  26,  71, 
and  72,  of  Chapter  96  of  the  Acts  of  1889,  and 
Section  19,  Chapter  26,  of  Acts  of  1891  (Extra  Ses- 
sion"), which  were  in  force  at  the  time  said  assessment 
for  said  years  was  made,  were  constitutional;  whereas, 
the  effect  of  said  sections  was  to  create  a  Court  to 
try  and  decide  causes,  and  make  the  Trustee  ej;  officio 
the  Judge  to  finally  hear  and  determine  the  cause, 
and  issue  execution  upon  his  judgment.  The  Trus- 
tee, under  said  Acts,  was  authorized  to  render  a  judg- 
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nient  tixins:  the  amount  of  the  assessment,  and  this 
was  such  a  judgment  as  authorized  and  sustained  a 
distress  warrant.  Said  Section  26  gives  the  Trustee 
a  direct  interest  in  the  result  of  his  judgment,  pro- 
portioned to  the  amount  of  it.  It  is  a  violation  of 
Article  VI.,  Section  11,  of  the  Constitution  of  Ten- 
nessee, that  a  Judge  shall  preside  in  the  trial  of  any 
cause  in  the  event  of  which  he  shall  ]>e  interested. 
Said  Acts  are  also  in  violation  of  the  Fourteenth 
Amendment   to   the   Constitution  of   the  United  States. 

8.  The  Chancellor  erred  in  that  he  did  not  hold 
that  action  of  the  Assessor  was  not  iinal,  and  that, 
inasmuch  as  the  right  of  Grundy  County  to  assess 
the  property  which  the  Assessor  endeavored  to  assess 
was  denied  by  the  answer,  the  Court  could,  and  of 
right  should,  determine,  regardless  of  the  action  of 
said  Assessor,  whether  or  not  the  said  property  was 
assessable  for  taxation  in  Grundy  County,  and  l)ecause 
he  did  not  hold  that  the  siaid  property  was  not  so 
assessable  for  the  reason  that  it  was  not  located  in 
Grundy   County. 

9.  He  erred  in  not  sustaining  the  cross  bill,  on 
the  grounds  that  said  assessment  was  void,  because 
the  property  so  sought  to  be  assessed  was  not  located 
in   Grundy   County,    and   was   not   taxable   therein. 

10.  The  Chancellor  erred  in  not  dismissing  the  bill 
and  in  not  sustaining  the  cross  bill,  because,  under 
the  law  for  the  assessment  of  property,  in  force  in 
Tennessee  for  said  years,  the  said  property  sought 
to   be   assessed   by   Grundy  County  was  assessable  and 
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taxable  in  the  several  counties  in  Tennessee  where 
it  was  respectively  located,  and  because  it  was  so 
assessed  in  said  counties,  as  shown  by  the  proof, 
and  the  taxes  were  paid  thereon,  and  the  assessment 
of  the  said  property  in  these  proceedings  would  sub- 
ject appellant  to  double  taxation  on  said  property  for 
said   years. 

11.  The  Chancellor  erred  in  not  holding  that  Sec- 
tion 13  of  the  Acts  of  1889,  and  Section  8  of  the 
Acts  of  the  Extra  Session  of  1891  were  unconsti- 
tutional,  and  that  they  conflict  with  Article  XIV., 
Section  1,  of  the  Federal  Constitution,  which  forbids 
any  State  to  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  law.  The  object  of 
such  constitutional  provision  is  to  secure  equality  and 
uniformity,  and  arbitrary  or  artificial  rules  for  the  es- 
timation of  values  cannot  be  adopted,  nor  can  artificial 
values  be  attached  to  property  subject  to  taxation. 
The  Acts  under  which  the  assessment  in  question 
was  attempted  authorize  the  property  of  a  corpora- 
ration  owning  property  in  more  than  one  county  to 
be  assessed  at  more  than  its  value.  They  authorize 
the  Assessor  to  disregard  the  value  of  the  property 
in  his  county,  and  make  a  valuation  upon  it  for 
taxation  which  is  arbitrary,  artificial,  and  unjust. 
Said  Acts  discriminate  in  favor  of  individuals  as 
against  corporations,  in  that  they  fix  a  rate  of  tax- 
ation for  the  former  that  is  higher  and  different 
from  that  applicable  to  the  latter.  Said  Article 
XIV.    secures   to  corporations,   as  well   as   individuals, 
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the  equal  protection  of  the  law,  >  and  forbids  une- 
qual exactions  of  any  kind,  among  them  unequal 
taxation. 

It  is  not  necessary  to  notice  specially  the  first 
and  second  assignments,  as  they  are  too  general  to 
come  within  the  rule,  and  are  disposed  of  in  the 
general  result  of  the  ruling  upon  the  other  assign- 
ments. The  third  assignment  is,  in  effect,  that  the 
necessary  evidence  is  not  before  the  Court  to  enable 
it   to   determine   the   validity   of    the   assessment. 

Under  this  assignment  it  becomes  necessary  to  ex- 
amine the  several  Acts  under  which  the  assessment 
was  made,  especially  the  Acts  of  1879,  Chapter  79, 
as  amended  by  the  Acts  of  1883,  Chapter  181,  and 
Acts  of  1885,  Chapter  23.  The  authority  to  make 
such  back  tax  assessments  and  the  mode  of  proceed- 
ing are  set  out  in   these  Acts.      It  is  provided  that — 

Flrnt, — If  the  owner  of  the  property  admits  the 
liability  of  the  property  to  taxation  as  assessed,  but 
disputes  the  amount  of  assessment,  he  may  have  a 
revaluation  before  the  Judge  or  Chairman  of  the 
County  Court  at  any  time  within  one  month,  and, 
in  such  case,  the  Judge  or  Chairman  may  hear 
proof  and  fix  the  assessment  or  valuation,  and  the 
same   shall    be   final.       M.    &   V.    Code,    g  ^^\. 

Se€07id. — If  the  owner  denies  the  right  to  tax 
the  property"^  but  raises  no  question  as  to  value, 
then  the  collector  shall  submit  the  facts  to  the  Judge 
or  Chairman  of  the  County  Court  as  to  the  county 
taxes,    and,    if    directed   by   such  Judge   or   Chairman, 
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he  shall  bring  suit  before  a  Justice  of  the  Peace 
for  the  taxes  without  regard  to  the  amount,  and 
the  matter  shall  ])e  tried  without  delav,  with  right 
of  api^eal  to  each  party,  and  a  speedy  trial  shall 
he   had.       Code   (M.    &    V.),    §  664. 

Third, — If  both  the  amount  and  the  rifjht  to  tax 
are  disputed,  the  owner  shall  have  ten  days  to  have 
a  reassessment  before  the  Judge  or  Chairman  of  the 
County  Court  as  to  county  taxes,  and,  at  the  end 
of  ten  days,  the  collector  shall  proceed  as  provided 
in  cases  where  the  right  to  tax  is  alone  questioned. 
Acts  of  1879,  Ch.  79;  Code  (M.  &  V.),  §^  m^ 
and    667. 

These  Acts  have  lieen  held  to  be  constitutional. 
WIIho7i  v.  BenUmy  11  I^a,  51,  56;  Railrtmd  v. 
Mon'inn^  3  Pickle,  420.  And  otherwise  construed 
in  Shelby  County  v.  RaUnxid^  16  Lea,  401;  Cheii' 
apeake  tfe  Ohio  Railr<xid  Co,  v.  Lauderdale  County^ 
16  Led,  688;  State  v.  Railrmd  Co,,  14  Lea,  56; 
Iroii    Co,    v.    Pace,    5    Pickle,    707. 

We  think  the  proper  construction  of  these  Acts  is 
that,  in  all  contests  over  the  valuation  of  the  prop- 
erty, it  is  incumbent  on  the  owner  to  have  a  re- 
assessment made,  and,  in  case  he  fail  to  do  so,  the 
assessment,  so  far  as  valuation  is  concerned,  becomes 
final.  But  where  the  right  to  assess  and  tax  is 
questioned,  it  is  incumbent  on  the  collector  to  bring 
suit  to  test  this  right,  and  ujx)n  the  bringing  of 
such  suit  all  questions  legitimately  bearing  upon  the 
right  to   tax    are    open    for    contest   and   adjudication, 
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and  this  would  include  all  questions  not  pertaining 
to  valuation,  the  latter  being  concluded  by  the  failure 
to  apply  for  a  reassessment.  This  suit,  to  determine 
the  right  to  tax,  may  ))e  brought  before  a  Justice 
of  the  Peace  as  the  Act  provides,  or  it  may  be 
brought  in  the  Chancery  Court.  State  v.  RaUnxid^ 
14   Lea,    56. 

Under  this  holding,  much  of  the  controversy  in 
this  case,  touching  the  effect  to  be  given  the  assess- 
ment made  by  the  collector,  is  eliminated,  as  the 
proceeding  before  the  Assessor,  if  warranted  by  law, 
becomes  conclusive  and  final  so  far  as  the  valuation 
fixed  by  him  upon  tljie  property  is  involved,  unless 
the  defendant  had  made  an  application  to  the  County 
Judge,  or  Chairman  of  the  County  Court,  for  a  re- 
valuation, which  was  not  done  in  this  case.  But 
while  the  proceeding  is  conclusive  in  the  absence  of 
such  application  to  revalue,  so  far  as  the  value  of 
the  proj^erty  is  concerned,  it  is  not  conclusive  as  to 
the  right  of  the  county  to  assess  and  collect  the  tax, 
and  every  matter  involved  in  that  right  may  be  in- 
quired into  in  this  suit.  M.  &  V.  Code,  5$  664; 
Welty  on  Assessment,  Sec.  137-8;  Cooley  on  Taxa- 
tion, p.  798;  FranHin  County  v.  Railroad^  12  Lea, 
528;  Shelby  County  v.  Railroad^  16  Lea,  413;  Rail- 
road Co.  V.  LanderdaU  County^  16  Lea,  692;  Knight^ 
ex  2^<f^"te^  3  Lea,  401;  Stajdy  v.  Albany  County^  121 
U.    S.,    535. 

The  bill  in  the  cause  charges  that  the  assessment 
was   made   as   provided   by   law,   and    sets   it   out   ver- 
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hatini.  The  answer  admits  that  it  was  in  form  as 
set  out  in  the  bill;  that  it  was  written  out  and 
signed  liy  the  County  Trustee  on  June  5,  1894.  It 
then  proceeds  to  deny  the  legality  of  the  assessment, 
or  its  entry  upon  proper  lK)oks,  or  that  it  became  a 
countv  record,  and  denies  that  the  statements  made 
are  true  or  based  upon  evidence,  but  were  contrary 
to  and  against  the  evidence  submitted  to  the  Trustee. 
The  answer  then  proceeds  to  set  out  in  detail  which 
of  the  recitals  in  the  assessment  are  untrue,  and 
says  that  evidence  was  furnished  to  the  Trustee,  show- 
ing the  statements  in  the  assessments  to  be  untrue. 
It  proceeds  to  deny  the  right  of  the  county  to  as- 
sess the  property,  and  that  the  assessment  was  legal, 
but  it  does  not  expressly  deny  that  the  assessment 
was  made  as  charged,  nor  that  it  had  notice  that 
such  ass^s^ment  was  to  be  and  was  in  fact  made. 
The  proof  shows  that  the  assessment  was  made  upon 
evidence  furnished  by  the  secretary  of  the  company, 
and  taken  from  the  annual  reports  of  the  company, 
and  that  the  secretary  of  the  company,  in  his  ex- 
amination, set  up  fully  the  grounds  upon  which  it 
was   insisted   there   was   no    liability   to   the   tax. 

From  these  statements  in  the  .answer,  as  well  as 
the  proof,  it  is  apparent  that  the  company  had  no- 
tice of  the  assessment  made  by  the  Trustee,  and 
contested  before  him  the  right  to  tax,  as  well  as 
gave  evidence  upon  which  the  value  of  the  property 
was  fixed  by  the  Assessor,  and  that  such  proceed- 
ings  were   had   as   made   the    assessment   complete   and 
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final  as  to  valuation,  unless  the  company,  under  the 
law,  saw  proper  to  appeal  to  the  Chairman  of  the 
County  Court  for  a  revaluation  of  the.  property. 
If  such  appeal  or  application  to  revalue  was  made, 
it  is  incumbent  on  the  company  to  show  such  fact. 
Whether  we  treat  the  appeal  as  a  matter  of  record 
or  as  a  fact,  it  would  devolve  upon  the  company 
to  show  such  appeal,  and  not  upon  the  county  to 
show   a  negative — ^that   is,    a   fact    that   did   not   exist, 

The  action  of  the  Assessor  must  be  considered 
conclusive  upon  the  question  of  value,  but  upon  the 
right  to  reassess  and  tax,  that  was  left  open  for 
further  investigation  when  suit  was  brought  by  the 
county  to  enforce  it.  It  does  not  appear  that  the 
collector  kept  a  book  upon  which  he  entered  his 
assessment,  as  prescribed  by  ^668  (M.  &  V.)  Code, 
but  his  assessment  was  written  out  in  detail,  as  here- 
after shown,  with  great  minuteness  and  detail  of 
recital.  This  was  held  sufficient  in  Wilmn  v.  Benton^ 
11  Lea,  55.  vThe  main  object  of  the  provision. 
Section  668,  is  to  furnish  a  record  by  which  the 
4.ssessor  may  settle  with  the  County  Court,  and  evi- 
dently is  intended  to  furnish  the  basis  for  such  settle- 
ment, as  it  must  contain  not  only  the  assessment, 
but  also  statement  of  the  taxes  collected.  The  failure 
to  enter  the  assessment,  as  soon  as  made,  upon  such 
book,  does  not  in  any  way  affect  its  validity  as 
against   the   property   owner. 

In  our  view  of  this  case,  the  first  question  to  be 
decided   is   the   domicile  of   the  company.       It   appears 
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that  the  company  has  offices  at  Tracy  City,  Nash- 
ville, Cowan,  South  Pittsburg,  Birmingham,  New  York, 
and,  perhaps,  other  places;  that  the  meetings  of  the 
board  of  directors  are  held  in  New  York  Citv, 
and  the  stockholders'  meetings  at  Tracy  City, 
Grundy  County;  that  its  president's  and  secretary's 
offices  are  at  Nashville,  and  that  its  obli&rations  are 
entered  into,  and  its  cash  de])Osits  are,  mainly,  at 
that  place.  The  charter  itself  does  not  lix  the 
domicile,  or  home  office,  but  an  amendment  to 
the  same,  adopted  July  16,  1889,  provides  that 
the  biennial  meetings  of  the  stockholders  shall  1)e 
held  at  Tracy  City.  The  by-laws  .in  force  in  1889, 
and  up  to  April  10,  1893,  provide  that  the  com- 
pany shall  have  offices  at  Tracy  City,  South  Pitts- 
burg, Nashville,  Cowan,  Pratt  Mines,  Ensley,  Birming- 
ham, New  York,  and  such  other  places  as  the  board 
may  establish,  and  on  April  10,  1893,  this  provision 
was  so  amended  as  to  provide  that  the  offices  of 
the  company  shall  })e  at  Tracy  City,  and  at  such 
other  places  as  the  l)oard  of  directors  may  establish. 
Under  this  proof,  w^e  think  the  domicile  of  the  com- 
pany must  be  held  to  be  in  Tracy  City,  Grundy 
County,  Tennessee;  that  its  primary  governing  and 
controlling  power  is  exercised,  under  its  charter  as 
amended,  at  that  place,  and  that  it  is  so  recognized 
by  the  company. 

'*The  principal  office  or  place  of  business  of  a 
corporation,"  says  Desty  on  Taxation,  Vol.  I.,  p. 
341,    ''is   the  residence  of    the   corporation  wathin  the 
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meaning  of  the  tax  law  in  its  provisions  for  taxa- 
tion  of    the   personal   property   of    the   company." 

Welty  on  Assessments,  p.  106,  defines  the  resi- 
dence of  a  corporation  as  follows:  '<The  residence 
or  domicile  of  a  corporation  has  been  defined  to  be 
where  the  governing  power  of  the  corporation  is 
exercised;  where  those  meet  in  council  who  have  a 
right  to  control  its  affairs  and  prescribe  what  policy 
of  the  corporation  shall  be  pursued,  and  not  where 
the  labor  is  performed  in  executing  the  requirements 
of  the  corporation  in  transacting  its  business.  In 
order  to  determine  the  legal  residence  of  a  corpora- 
tion, reference  must  be  had  to  the  place  where  its 
will  is  declared  and  made  known,  and  not  to  the 
place  where  its  mandates  are  obeyed  or  the  business 
or  labor  transacted  or  performed  which  it  authorizes 
or  requires.  It  will  be  seen  that  this,  too,  is  a 
question  of  fact,  to  be  determined  by  the  Assessor 
as   in   the   case   of    natural   persons." 

With  these  preliminary  questions  settled,  we  come 
to  the  manner  and  mode  in  which  the  assessment 
was  made,  and  the  property  which  was  assessed. 
The  assessment,  as  made  by  the  Trustee,  is  in  the 
following  words: 

<'In  the  matter  of  the  back  assessment  of  the 
Tennessee  Coal,  Iron  &  Railroad  Company  for  the 
years  1891,  1892,  and  1893,  I  was  motioned  by  L. 
V.  Woodlee,  back  tax  collector  for  Grundy  County, 
Tenn.,  to  back  assess  the  above-named  company  for 
the   above-named   years,    both    upon   omitted    property 
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and  inadequately  assessed  property.  I  issued  notice, 
and  had  the  same  served  upon  the  company,  to  ap- 
pear before  me,  at  my  office  at  Altamont,  Tenn., 
on  May  10,  1894.  Upon  that  day  the  company 
appeared,  and  requested  a  continuance  to  the  four- 
teenth. On  that  day,  after  hearing  some  of  the 
facts  with  reference  to  the  matter,  the  company 
again  requested  a  further  continuance  until  May  29, 
and,  on  that  day,  I  heard  additional  facts  with  ref- 
erence  to   the  company's   property. 

*'I  find  that  on  January  10,  1891,  the  company's 
shares  of  stock  amounted  to  $10,000,000 — $9,000,000 
common  stock  and  $1,000,000  preferred  stock.  I 
find  that  the  actual  value  of  the  common  stock  at 
that  time  was  thirty-five  cents  on  the  dollar,  and 
the  preferred  stock  was  worth  par.  I  find  that  on 
January  10,  1891,  the  bonded  indebtedness  of  the 
company  was  $5,187,844,  and  was  worth  at  that  date 
ninety   cents   on   the   dollar. 

**0n  January  10,  1892,  I  find  that  the  shares  of 
stock  of  the  company  was  $10,000,000 — $9,000,000 
common  and  $1,000,000  preferred.  The  value  of 
the  common  stock  was  forty  cents  on  the  dollar, 
and  the  preferred  stock  was  worth  ninety  cents. 
The  bonded  indebtedness  of  the  company  at  that 
date  was  $5,189,453,  and  was  worth  ninety  cents  on 
the   dollar. 

"On  the  tenth  of  January,  1893,  I  find  that  the 
shares  of  stock  of  the  company  was  $20,000,000 
common   and  $1,000,000   preferred   stock.       The    value 


DECEMBER  TERM,  1894.  311 

Grundy  County  v.  Tennessee  Coal,  etc.,  Co. 

of  the  common  stock  was  thirty-five  cents  on  the 
dollar,  and  the  value  of  the  preferred  stock  was 
ninety  cents  on  the  dollar.  The  bonded  debt  was  $9,- 
198,428,    and   was   worth    ninety   cents   on   the  dollar. 

^'I  find  that  the  company  has  been  paying  taxes 
at  an  assessed  value  for  the  years  1891  and  1892,  and 
on  all  of  its  properties  everywhere,  of  less  than  $2,- 
000,000,  and  for  the  year  1893  less  than   $2,500,000. 

''I  find  that  the  company  is  unable  to  separate 
the  value  of  the  property  in  the  various  States  and 
counties  in  which  it  owns  property.  I  am  satisfied 
from  the  procrf  that  the  intangible  property  which 
is  assessable  in  Grundy  Countj',  Tennessee,  is  very 
valuable,  but,  owing  to  the  lack  of  information,  I 
am   unable  to   estimate  its   value   for   taxation. 

'*!  find  that  the  home  office  of  the  company  is 
in  Grundy  County,  Tennessee,  and  that  the  company 
is  chartered  under  the  laws  of  the  State  of  Tennessee. 

'*!  find  from  the  proof  that  the  ownership  of 
all  the  properties  together  make  their  values  much 
greater  than  they  would  be  if  owned  by  various 
persons,  but  the  exact  value  to  be  placed  on  this 
element   I   am   unable   to   ascertain. 

^'I  find  that  on  January  10,  1891,  the  company 
had  on  hand,  in  Grundy  County,  Tennessee:  (1)  Cash, 
$100,162.68;  (2)  open  accounts  on  good  and  solvent 
parties,  $633,665.02;  (3)  general  supplies,  consisting 
of  sundry  materials,  not  otherwise  assessed,  $12,331.16. 

"I  find  that  on  January  10,  1892,  the  company 
bad  on  hand,  in   Grundy  County,   Tennessee:    (1)  Cash 
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and  bills  receivable,  1^146,294.12;  (2)  accounts  on 
good  and  solvent  parties,  $617,531.82;  (3)  general 
supplies,  consisting  of  sundry  materials,  not  other- 
wise  assessed,    $14,329.81. 

"I  find  that  on  Januarj'  10,  1S93,  the  company 
had  on  hand,  in  Grundy  County,  Tennessee:  (1)  Bills 
receivable  on  hand,  $53,463.12;  (2)  cash,  $98,810.87; 
(3)  accounts  on  goofl  and  solvent  parties,  $1,425,- 
571.62;  (4)  general  supplies,  conf-isting  of  sundry 
materials,    not   otherwise   assessed,    $11,599.95. 

''I  therefore  assess  the  Tennessee  Coal,  Iron  & 
Railroad  Company,  a  corporation  chartered  under  the 
laws  of  the  State  of  Tennessee,  and  having  its  prin- 
cipal office  at  Tracy  City,  (Jrundy  County,  Tennes- 
see, upon  the  cash,  open  accounts,  general  supplies, 
consisting  of  sundry  materials,  not  otherwise  assessed 
for  the  year  1891,  on  a  valuation  of  $714,505.86, 
and  on  the  same  character  of  property  for  the  year 
1892,  on  a  valuation  of  $744,443.75,  and  for  the 
year  1893,  on  the  same  character  of  property,  on 
a  valuation  of  $1,557,495.56.  The  amounts  assessed 
under  each  of  the  a})ove  heads  is  above  set  out, 
and  that  is  the  property  that  is  intended  to  be  in- 
cluded in  this  assessment,  after  giving  credits  for 
each  of  the  years  bv  the  amounts  heretofore  paid 
on.  This  is  the  only  character  of  property  intended 
to  be  embraced  in  this  assessment  and  valued  for 
assessment  herein.  Under  the  provisions  of  the  Act 
of  1889,  and  the  amendments  thereto,  providing  for 
the    assessment   of    properties   of    corporations,    I    em- 
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brace  the  foregoing  items  of  assessment  under  the 
comprehensive  term  of  *' capital  stock"  of  the  Ten- 
nessee Coal,  Iron  &  Kailroad  Company,  in  Grundy 
County,  Tennessee,  and  not  heretofore  assessed,  ex- 
cluding therefrom  all  other  property,  except  that 
specifically   mentioned   as   being   embraced   therein. 

''I  hereby  exclude  from  the  assessment  the  State 
taxes,  for  the  reason  that  I  am  informed  that  such 
taxes  have  heretofore  been  ^ttled  and  compromised 
by  the  State  and  the  company.  As  the  result  of 
the  above  statement,  the  total  valuation  of  the  above 
named  propei^y,  which  is  embraced  in  .  this  assess- 
ment as  of  January  10,  1891,  is  §714,505.86;  Janu- 
ary 10,  1892,  $744,443.75;  January  10,  1893,  $1,- 
557,495.56.  And  I  hereby  assess  said  company  as 
above  stated  for  the  taxes  for  the  years  named. 
This   June   4,    1894." 

It  appears  from  this  assessment  that  the  Trustee, 
treating  Grundy  County  as  the  domicile  of  the  com- 
pany, proceeded  to  estimate  all  its  cash,  notes,  bills 
receivable,  and  other  property  specifically  mentioned 
as  legally  if  not  actually  situated  in  Grundy  County, 
and  proceeded  to  assess  it  as  so  much  of  the  prop- 
erty entering  into  the  capital  stock  of  the  company, 
which  the  Trustee  was  of  opinion  had  been  omitted 
to  be  estimated  in  the  regular  assessment.  The 
value  of  the  capital  stock  and  bonded  indebtedness 
of  the  company  were  found  ])y  him  to  be  largely 
in  excess  of  what  it  had  been  assessed  for  taxes. 
In   other  words,   the  Trustee  found  that  for    1891   the 
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capital  stock  and  bonded  indebtedness  of  the  com- 
pany had  been  estimated  for  taxation  purposes  at 
less  than  two  millions  of  dollars,  when  its  market 
value  was  over  seven  millions ;  that  for  1892  it  had 
been  assessed  on  a  valuation  of  less  than  two  mill- 
ions, when  its  market  value  was  over  nine  millions, 
and  in  1893  it  had  been  assessed  at  two  and  one 
half  millions,  when  its  market  value  was  more  than 
sixteen   millions. 

The  Trustee  also  found  the  items  of  cash,  open 
accounts,  and  general  supplies  for  1891  to  be  $74:6,- 
158.86,  while  it  had  been  assessed  on  these  accounts 
for  only  $31,653,  leaving  for  reassessment  for  1891, 
$714,505.86.  For  the  year  1892,  the  items  amounted 
to  $778,155.75,  while  the  assessment  had  been  for 
only  $33,712,  leaving  for  reassessment  for  1892, 
$744,44:3.75.  For  the  year  1893,  the  items  amounted 
to  $1,589,445.56,  while  the  assessment  had  been 
for  only  $31,950,  leaving  for  reassessment  for  1893, 
$1,557,495.56.  And  upon  these  amounts  the  re- 
assessments  were   made   for   the   respective   years. 

Passing  the  question  of  valuation,  as  having  been 
conclusively  settled  by  the  proceeding  before  the  As- 
sessor, and  the  failure  of  the  company  to  apply  for 
a  reassessment,  we  come  to  the  real  questions  at 
issue  in  the  case.  Whether  such  intangible  property 
as  choses  in  action,  including  cash  on  deposit,  notes, 
bills  receivable,  and  open  accounts,  is  liable  to  as- 
sessment and  subject  to  taxation;  and,  if  so,  what 
is    the    location    of    such    property    for    purposes    of 
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taxation?  We  are  not  now  dealing  with  tangible 
property,  real  or  personal,  but  only  such  items  as 
are  embraced  in  this  assessment  as  intangible,  and 
which  may  be  comprehensively  embraced  in  the  term 
choses  in  action,  as  contradistinguished  from  specific 
personal  or  real  property.  It  appears  that  this  com- 
pany owns  valuable  property,  real  and  personal,  in 
nine  counties  in  Tennessee,  eight  in  the  'State  of  Ala- 
bama, one  each  in  the  States  of  Georgia  and  Missis- 
sippi, and  also  in  New  York  and  Louisiana,  and  that 
its  choses  in  action  grow  out  of  its  operations  in 
these  several  localities.  The  company  separates  its 
property  into  different  divisions,  and  the  operations 
are   shown   upon   its   books   by   these   divisions. 

As   an   illustration   of   the   status   of   the  items,   we 
take   the   assessment   for    1891: 

Cash  and  bills  receiva'^le  on  hand  at  main  and 

branch  offices 3  45,526  85 

In  bank 54,635  83 

Making*  an  aggreg^ate  of $100,162  68 

Under    the    head    of    sundry   debtors   on   open    ac- 
counts: 

Nashville  office 3  13,567  60 

Tracy  City  division 40,672  12 

Cowan  division 49,935  62 

South  Pittsburg  division 114,676  23 

Birmingham  division • 77,727  79 

Pratt  Mines  division 45,837  76 

Ensley  division 292,747  90 

^35,165  02 
Less  bad  debt  reserve  fund  (Ensley) 1, 500  00 

Total. 5633,665  02 
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All  of  tbis  was  assessed  as  beinor  on  hand  in 
Grundy  County.  Similar  assessments  were  made  for 
1892  and  1893,  the  items  in  each  instance  \yeins: 
taken  from  the  published  balance  sheets  of  the  com- 
pany, and  embracing  the  operations  of  the  different 
divisions  in  Tennessee  and  Alabama,  the  greater 
amounts  being  in  the  latter  State.  It  has  been  for 
years,  and  is  still,  the  policy  of  our  revenue  laws 
to  tax  all  notes,  duebills,  negotiable  paper,  and  ac- 
counts upon  solvent  persons  or  jmrties  l)elieved  to 
be  solvent,  and  all  other  assets,  including  cash  on 
hand  or  on  deposit  or  invested  in  any  manner  in 
this  State  or  elsewhere,  and  the  Acts  in  force  for 
the  years  for  which  these  taxes  were  assessed  so  ex- 
pressly provide.  Cash  on  deposit  is,  in  legal  effect, 
only  a  chose  in  action — that  is,  an  indebtedness  of 
the  bank  to  the  depositor,  who  has  no  interest  in 
any  specific  money  by  virtue  of  his  dej)osit,  but  only 
a  right  to  check  generally  against  the  funds  in  the 
bank.  MarnK  v.  Th>  Baid',  34  Barb.,  298;  Sneed 
V.  The  SmmanH  Banl'^  37  Barb.,  129;  2  Am.  & 
Eng.  Ency.  Law,  p.  93,  note  94:;  Welty  on  Assess- 
ment,   Sec.    39,    p.    64;    /i..    Sec.    45,    p.    99. 

The  rule  of  taxing  choses  in  action  applies  as  well 
to  corporations  as  to  individuals,  and  it  was  never 
intended  to  exempt  corporations  from  taxation  because 
of  their  extended  operations,  while  individuals,  operat- 
ing in  a  limited  territory,  are  to  be  taxed  upon  this 
species  of  property.  It  is  difficult  to  see,  under  de- 
fendant's  contention,   how  such   choses  in  action,  origi- 
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nating  out  of  operations  in  other  States,  can  be 
reached  for  taxation  at  all,  as  there  is  no  location 
of  such  corporate  assets  in  this  State,  unless  it  be 
at  the  legal  domicile  of  the  corporation.  So,  also, 
the  same  remark  applies  to  choses  in  action  arising 
out  of  operations  in  counties  in  the  State  other 
than  that  of  the  corporate  domicile.  These  choses 
in  action,  when  they  come  into  existence  by  the  sales 
of  material,  are  not  kept  separate  and  distinct  from 
each  other,  and  in  the  separate  divisions,  when  created, 
but  they  go  into  a  general  fund,  to  be  applied  to 
dividends  or  expenses  generally  of  the  company, 
without  regard  to  the  division  where  such  choses  in 
action  and  expenses  originate  or  are  incurred.  The 
notes,  duebills,  accounts,  and  cash  deposited,  lose 
their  local  status  when  they  are  created,  and  have 
then  only  a  general  status  dependent  on  the  domicile 
of   the   corporation. 

It  is  a  general  rule,  recognized  not  only  in  this 
but  in  other  States  and  in  the  United  States  Courts, 
that  the  situs  of  intangible  personal  property,  such  as 
choses  in  action,  notes,  accounts,  etc.,  for  the  pur- 
pose of  taxation,  in  absence  of  any  statute  fixing  a 
different  situs,  is  at  the  domicile  of  the  owner. 
3fai/o7'  V.  Ah^under^  10  Lea,  477;  Mayor  v.  Thoinas^ 
5  Cold.,  607;  Bonaparte  v.  Baltimore^  104  U.  S., 
592;  Klrtland  v.  Jlotchhm,  100  U.  S.,  491-499; 
Cannon  v.  Appernon^  14  Lea,  588;  56  Am.  Dec, 
529,    530,    631,    notes. 

If    the    Acts    of    the    Legislature    fail    to    fix    the 
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location  of  such  property  for  taxation,  it  is  evident 
that  it  must  be  held  to  be  the  domicile  of  the 
owner,  in  cases  of  corporations  as  well  as  of  indi- 
viduals or  executors.  56  Am.  Dec.,  529,  530,  531; 
Welty  on  Assessments,  Sec.  39,  pp.  64,  65;  Sec. 
44,  p.  84;  Sec.  45,  p.  99;  Sec.  46,  p.  103;  Street 
Ralh^(Hi(l    Co.    V.    MofTmv^    3    Pick.,    434. 

Unless  we  hold  such  intangible  property  to  l)e 
.legally  situated  and  taxable  at  the  domicile  of  the 
corjwration  where  the  statute  does  not  prescribe  a 
different  situs,  the  effect  will  necessarily  be  to  j)er- 
mit  such  as  may  l)e  in  other  States,  or  even  coun- 
ties,   to   escape   taxation   altogether. 

It  cannot  be  held  that  the  Assessor  must  hunt 
down  and  locate  each  note  and  duebill,  and  the  cash 
that  may,  for  convenience,  be  located  in  different 
banks,  and,  even  if  he  must,  still  he  would  )>e 
stopped  in  his  search  by  the  lines  of  the  State,  and, 
so  far  as  county  revenue  is  concerned,  by  the  lines 
of  each  county.  Under  such  a  construction,  the 
company  could  place  its  notes  and  books  of  account 
in  one  of  its  oflSces  in  preference  to  another,  or 
remove  them  to  its  New  York  or  Birmingham  office, 
and  escape  taxation  altogether,  as  the  Assessor  could 
never  locate  this  most  difficult  of  all  property  by 
its   actual    situs. 

Let  us  examine  for  a  moment  the  several  Actjs 
which  are  claimed  to  bear  upon  this  question  of 
situs.  The  particular  statutes  under  which  the  Trustee 
of    Grundy   County   acted    in    making    the    assessment 
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in  question  are:  Acts  of  1889,  Chapter  96,  Sec- 
tion 13,  and  as  amended  by  Acts  of  1890  (Extra 
Session),  Chapter  29,  Section  26,  and  Acts  of  1891 
(Extra  Session),    Chapter    26,    Section    8. 

Subsection  four  of  the  Act  of  1889,  Section  4,  pre- 
scribes that  property  shall  be  assessed  in  the  district 
or  ward  in  which  it  lies  or  is  known  to  be  •  at  the 
time  of  assessment.  Special  provisions  are  made  re- 
garding the  taxation  of  street  railroad  companies,  and 
subsection  five  relates  to  property  of  corporations  and 
companies  that  lie  wholly  or  mainly  or  whose  chief 
business  is  within  some  incorporated  city,  taxing 
district,  or  town.  We  are  of  opinion  that,  under 
this  Act,  Section  4,  real  estate  generally  must  be 
assessed  where  it  lies,  and  tangible  personal  property 
where  it  is  known  to  be  at  the  time  of  assessment, 
but  the  location  of  choses  in  action  is  not  fixed  by 
express  terms.  Welty  on  Assessments,  Sec.  39,  note 
5.       See   also   Sec.    30,    page   42. 

Sections  13  and  14  of  the  same  Act  prescribe  the 
manner  in  which  the  taxable  value  of  the  corporate 
property  shall  be  ascertained,  and  Section  8  of  the 
Acts  of  1891  (Extra  Session)  prescribes  the  manner 
in  which  such  values  shall  be  apportioned  in  different 
localities. 

If  we  concede  that  subsection  four,  Acts  of  1889, 
was  intended  to  apply  to  choses  in  action  of  a  cor- 
poration, it  cannot  be  construed  to  locate  them  else- 
where than  at  the  domicile  of  the  corporation.  This 
domicile   is   the   legal   situs   of    such    property,    and   is 
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the  district  or  ward  in  which  such  property  lies,  or  is 
known  to  he,  in  the  sense  of  the  statute.  It  can- 
not l^e.  where  the  debtor  resides,  nor  where  the 
notes  or  book  of  accounts  may,  for  the  time  being, 
be  deposited,  but  it  is  where  the  owner  resides — 
that  is,  where  the  corporation  has  its  domicile. 
Tangible  })ersonal  proi)erty,  or  real  estate,  may  lie 
or  be  found  elsewhere,  but  choses  in  action  lie  and 
are   known   to   be   only   at   the   domicile. 

If  we  hold  that  subsection  five  applies,  and  that 
Tracj'  City  is  such  city,  taxing  district,  or  town 
as  the  section  contemplates,  then  the  same  result 
follows,  as  this  property,  under  our  view,  lies  wholly 
in  such  town  or  city,  and  its  chief  business  is  there, 
under  our  construction  of  the  terra  chief  business. 
If  Tracy  City  be  not  held  to  be  such  incorporated 
town  as  the  Act  contemplates,  then  subsection  five 
has  no  application  in  this  case  whatever.  Moreover, 
Tracy  City  is  not  an  incorporated  town,  city,  or 
taxing   district. 

The  material  part  of  Section  8  of  the  Act  of 
1891  reads  as  follows:  **A11  incorporated  companies 
assessable  under  Sections  13  and  14  of  the  Act  own- 
ing property  in  this  and  another  State,  or  in  one 
or  more  counties  in  this  State,  shall  pay  an  ad 
vaUn'em  tax  upon  the  full  value  of  its  capital  stock 
(including  its  franchises,  easements,  and  incorporeal 
rights  and  corporate  property),  which  shall  in  no 
case  be  held  or  deemed  to  be  less  than  the  actual 
value   of    its   bonded   indebtedness;    and    the   value    of 
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the  property  of  the  corporation  in  the  county  where 
located  shall  not  be  assessed  at  less  than  the  rela- 
tive value  of  the  property  of  the  corporation  as 
capitalized  and  bonded  in  the  county  where  located 
bears  to  the  entire  value  of  the  property  of  the 
corporation   as   capitalized   and   bonded,'^    etc. 

This  Act  does  not  attempt  to  fix  the  location  of 
either  tangible  or  intangible  property  for  purposes 
of  taxation,  or  to  determine  what  property  is  lo- 
cated in  any  given  county,  but  merely  prescribes 
the  method  by  which  value  is  to  be  ascertained  of 
whatever  property  may  be  in  such  county.  The 
location  of  the  property,  tangible  or  intangible,  be- 
ing otherwise  fixed,  this  section  prescribes  the  rule 
to   estimate   and   determine   its   vahie   in   each   locality. 

It  is  well  to  note  that  these  several  Acts  do  not 
proceed  upon  the  idea  of  assessing  the  shares  of 
stock  of  a  corporation,  and  taxing  them  as  such, 
but  such  stock,  as  well  as  the  bonded  indebtedness 
of  the  company,  must  be  looked  to  in  order  to  ar- 
rive at  the  value  of  the  corporate  property,  includ- 
ing the  franchises,  easements,  corporeal  property,  and 
incorporeal  rights,  all  going  to  make  up  the  value 
of    its   capital   stock. 

Two  considerations  are  had:  (1)  That  the  entire 
property  of  the  company  shall  be  assessed  and  taxed 
upon  a  basis  to  be  arrived  at  by  taking  into  con- 
sideration its  capital  stock  and  bonded  indebtedness; 
and  (2)  that,  in  each  county  where  its  property  is 
located,   the  valuation  shall   be  made  in   proportion  to 
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the  relative  value  which  the  property  in  that  county 
bears  to  the  value  of  the  entire  property.  But 
none  of  these  Acts  fix  in  direct  terms  where  the 
intangible,  incorporeal  property  which  enters  into  the 
value  of  the  capital  stock  or  corporate  assets,  such 
as  notes  and  other  choses  in  action,  shall  have  their 
location  for  purposes  of  taxation,  and  the  proper 
construction  of  these  is  that  intangible  property  is 
assessable   at   the   domicile. 

We  think  it  very  apparent  that  these  items  of 
intangible  property,  embraced  in  this  assessment  by 
the  Trustee,  have  not  l)een  elsewhere  assessed  to  the 
company,  and  it  is  pertinent  to  remark  that,  if  it 
is  improper  to  assess  them  at  the  domicile  of  the 
company,  it  becomes  impracticable  to  assess  them 
anywhere  else.  Certainly,  there  is  no  warrant  to 
assess  them  at  Nashville  or  anv  of  the  other  offices 
of  the  company,  or  in  any  one  of  its  other  divis- 
ions, and  the  location  of  such  property,  whether 
under  these  Acts  or  the  general  laws  of  the  State, 
must  l)e  at  the  domicile  of  the  company.  It  is 
evident  the  Assessor  followed  this  view  as  to  the 
construction  of  these  Acts,  as  he  assessed  the  tan- 
gible personal  proi)erty,  consisting  of  materials,  etc., 
on   hand   in   Grundv   County,    where   it  was  known  to 
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be,  but  ignored  such  materials  and  tangible  property 
as  was  known  to  be  in  the  Cowan  and  other  divis- 
ions outside  of  Grundv  County,  while  he  assessed 
the  whole  of  the  intangible  property  in  that  county. 
The   logic   of   appellant's   contention    is   to  draw  all 
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personal  property,  both  tangible  and  intangible,  to 
Grundy  County  for  purposes  of  taxation,  as  we  con- 
sider that  the  main  office,  but  we  do  not  think  this 
question  arises  in  this  case,  as  only  intangible  prop- 
erty is  sought  to  be  assessed,  except  that  part  of 
the   tangible   property   actually   in   Grundy   County. 

But  it  is  said  ^'the  Acts  under  which  the  assess- 
ment in  question  was  attempted  are  unconstitutional, 
in  this,  that  their  effect  was  to  create  a  Court  to 
try  and  decide  causes,  and  make  the  Trustee  ex 
officio  the  Judge  to  finally  hear  and  deteripine  the 
cause,  and  issue  execution  upon  his  judgment.  The 
Trustee,  under  said  Acts,  was  authorized  to  render 
a  decree  fixing  the  amount  of  the  assessment,  and 
this  was  such  a  judgment  as  authorized  and  sustained 
a   distress   warrant. 

'*Said  Acts  give  the  Trustee  a  direct  interest  in 
the  result  of  his  judgment,  proportioned  to  the 
amount  of  it,  as  his  compensation  is  fixed  by  the 
amount  of  taxes  assessed  and  collected  and  paid  over. 

<'It  is  a  violation  of  Article  VI.,  Section  11,  of 
the  Constitution  of  Tennessee  that  any  Judge  shall 
preside  in  the  trial  of  any  case  in  the  event  of 
which  he  shall  be  interested.  Said  Acts  are  also 
in  violation  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  because  they  au- 
thorize the  taking  of  property  of  appellant  '  without 
due  process  of  law.'  Property  of  a  citizen  taken 
from  him  by  virtue  of  a  judgment  rendered  under 
such   circumstances,   is   obtained   '  without    due    process 
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of  law,'  within  the  meaning  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  and  such  a 
judgment  is  in  violation  of  Article  VI.,  Section  11, 
of  the  State  Constitution,  which  says:  ^No  Judge 
of  the  Supreme  or  Inferior  Courts  shall  preside  on 
the  trial  of  any  cause  in  the  event  of  which  he 
may  be  interested,  or  where  either  of  the  parties 
shall  be  connected  with  him  by  affinity  or  consan- 
guinity within  such  degrees  as  may  be  prescribed  by 
law,  or  in  which  he  may  have  been  of  counsel,  or 
in  which  he  may  have  presided  in  any  inferior 
Court,    except   by   consent   of   all   the   parties/ 

''It  is  insisted  that  the  effect  of  these  statutes  is 
to  create  a  Court  and  invest  the  Trustee  with  judi- 
cial powers.  They  clothe  him  with  authority  to 
hear  and  determine  causes,  and  give  to  his  conclu- 
sion all  the  force  and  effect  of  a  judgment,  upon 
which  a  distress  warrant,  the  most  summarv  of  all 
executions,  may  issue.  While  the  Trustee,  exercis- 
ing the  powers  conferred  by  these  statutes,  may  not 
be,  eo  nomine^  a  judge,  yet  he  is  acting  in  a  qmisi 
judicial  capacity.  He  summons  witnesses,  hears  and 
weighs  evidence,  and  renders  a  decision  upon  it, 
which  becomes  the  basis  of  an  execution.  Certainly 
a  person  who  performs  such  high  and  responsible 
duties  as  those  confided  to  the  Trustee  under  the 
assessment  Acts  of  Tennessee,  should  not  have  a  di- 
rect pecuniary  interest  in  the  result  of  his  decision. 
Yet  he  receives  a  comjiensation  proportionate  to  the 
amount   of   his  judgment." 
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If  this  position  be  tenable  and  the  result  as 
claimed,  then  it  is  evident  that  all  our  laws  in  re- 
gard  to  the  assessment  of  property  for  purposes  of 
taxation,  are  and  have  been  for  a  series  of  years, 
unconstitutional,  for  they  all  give  to  the  Assessor  a 
certain  per  cent,  upon  property  assessed  by  him  for 
his  services,  and  his  compensation  is  thus  made  to 
depend  upon  the  amount  of  property  assessed  and 
the  valuation  placed  upon  it  by  him.  See  the  last 
Act  of  Extra  Session  1890,  Chapter  30,  Section  1. 
A  similar  rule  prevails  in  regard  to  Trustees  in  as- 
sessing picked  up  taxes. 

Whatever  may  be  said  of  the  unwise  policy  of 
providing  that  the  Assessors  shall  receive  a  compen- 
sation regulated  by  the  amount  and  value  of  the 
property  assessed  by  them,  it  is  evident  that  it  has 
been  adopted  in  our  legislation,  and  must  stand,  un- 
less it  is  inhibited  by  the  constitutional  provisions. 
While  the  Assessor,  in  the  discharge  of  his  duty, 
exercises  a  judicial  or  quasi  judicial  function,  still 
he  is  not  a  Judge  of  a  Supreme  or  Inferior  Court 
in  the  sense  of  the  constitutional  provision,  and  that 
provision  cannot  be  held  to  apply  to  such  offices, 
because  not  in  the  letter  of  the  inhibition.  All  ob- 
jections of  this  character  would  be  remedied  by  adopt- 
ing a  different  mode  or  rule  by  which  to  regulate 
the  compensation,  but,  inasmuch  as  the  Legislature 
has  sanctioned  this  mode,  and  it  is  not  contrary  to 
the  provisions  of  the  Constitution,  this  Court  cannot 
but  sustain  it.      Besides,   it  does  not  appear  that  any 
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objection  was  made  before  the  Trustee  because  of  his 
disqualification  on  account  of  interest,  and,  under  our 
authorities,  the  objection  for  want  of  qualification 
has  been  waived.  IIofm^M  v.  E(mo?Ij  8  Lea,  754 ; 
Pofiej/   V.    Eatfm^    9    Lea,    500. 

It  is  said  the  Acts  under  which  the  assessment 
was  made,  are  contrary  to  the  provisions  of  Article 
XIV.,  Section  1,  of  the  Federal  Constitution,  which 
forbids  any  State  to  deny,  to  any  person  within  its 
jurisdiction,  the  equal  protection  of  the  law,  and  it 
is  contended,  in  a  general  way,  that  these  Acts  dis- 
criminate in  favor  of  individuals  as  against  corjwra- 
tions,  in  that  they  fix  a  rate  of  taxation  for  the 
former  that  is  higher  and  different  from  that  appli- 
cable to  the  latter.  No  doubt  counsel  meant  to  say 
exactlv  the  reverse  of  this,  to  wit:  that  the  rate  fixed 
for  corporations  was  higher  than  that  fixed  for  indi- 
viduals, and  we  so  treat  it.  But  the  assignment  does 
not  point  out  how,  or  in  what  way  or  sense,  the 
rate  is  different,  nor  are  we  able  to  see  how  the 
rate  is  made  'higher,  even,  though,  from  the  nature 
of  the  case,  the  manner  of  assessing  is  necessarily 
somewhat  different.  The  exception  is  not  specific, 
as  required  by  Rule  29,  1  Pickle,  757,  and  does 
not  ix)int  out  definitely  the  errors  complained  of. 
But,  if  we  hold  that  this  assignment  is  meant  to 
raise  the  question  of  the  disqualification  of  the  As- 
sessor to  make  the  assessment,  because  of  interest  in 
him,  and  that  a  judgment  rendered  by  him  is  ob- 
tained   without    ^^due     process    of    law,"    within    the 


DECEMBER  TERM,  1894.  327 

Gmndy  County  v.  Tennessee  Coal,  etc.,  Co. 

meaning  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  still,  in  the  view  we  have  taken,  the 
assignment  in  not  well  made.  The  manner  adopted 
by  the  Acts  of  Tennessee  to  arrive  at  the  taxable 
value  of  the  proj^erty  of  a  corporation  by  taking 
into  account  its  stock  and  bonded  debt,  has  been  ap- 
proved as  legal  by  the  Supreme  Court  of  the  United 
States  in  the  Railroad  Tax  Cases,  92  U.  S.,  604, 
and  it  is  neither  arbitrary  nor  double  taxation. 
Welty  on  Assessments,  pp.  250,  251.  See,  also. 
Federal  Reporter,  Vol.  64,  p.  9.  All  other  as- 
signments not  specifically  treated  herein  are  without 
merit,    and   are   overruled. 

The  decree  of  the  Chancellor  is  .affirmed  with  costs. 
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Peert  V.  Peery. 

{Xashville,      January   21,    1895.) 

1.  Eyidsncs.     TuValor'8  declaratUnis. 

Testator's  statement,  made  some  weeks  before  his  death,  and  six 
months  after  the  execution  of  his  will,  that  he  had  to  make  the 
will  as  he  did  to  have  peace  at  home,  is  admissible  to  show^ 
his  mental  condition  at  the  time  of  its  execution,  but  not  to 
show  undue  influence.     {Post,  pp.  330,  33L) 

Cases  cited:  Beadles  t;.  Alexander,  9  Bax.,  604;  I>inch  v.  Lincli, 
1  Lea,  526;  Maxwell  v.  Hill,  89  Tenn.,  584;  31  Am.  St  Rep., 
690;  9  Am.  Dec..  633. 

2.  Same.     Same, 

Testator's  statement,  made  six  months  after  the  execution  of  his 
will,  that  he  had  to  make  the  will  as  he  did  to  have  peace  at 
home,  is  Viot  competent  upon  the  issue  of  undue  influence,  in 
the  absence  of  some  other  evidence  thereof,  and  then  it  is  ad- 
missible only  to  show  the  effect,  not  the  substantive  fact,  of  such 
influence.     (Post,  pp.  342,  343,) 

Case  cited:  31  Am.  St.  Rep.,  690. 

3.  Same.     Same. 

In  the  contest  of  a  will  on  the  ground  of  undue  influence,  evi- 
dence that  sometime  after  its  execution  the  testator  spoke  of 
its  provisions  to  a  subscribing  witness,  and  expressed  satisfac- 
tion and  explained  the  apparently  unequal  division  of  his 
property,  and  thereafter  permitted  the  will  to  stand,  with  the 
fullest  opportunity  to  destroy  it  or  make  another,  is  a  strong* 
and  convincing  indication  that  it  was  his  will  and  according  to 
his  desires.     (Post,  p,  343.) 

Cases  cited:  49  Am.  Dec,  626;  11  Am.  Dec,  648. 

4.  Same.     CofmpeVent  upon  one  of  several  issues. 

Evidence  admissible  upon  one  issue  in  a  case,  but  incompetent  as 
to  others,  cannot  be  excluded  upon  objection.  Nor  can  the 
Court  be  put  in  error  by  failing  in  his  charge  to  limit  the  effect 
of  such  evidence  to  any  particular  issue,  in  the  absence  of  a 
special  request  on  that  point.     (Post,  pp.  330-332.) 
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5.  Will.     Verdict  of  jury  setting  cmide. 

The  verdict  of  a  jury  in  cases  of  contested  wills  has  the  same 
force  and  effect  as  in  other  civil  cases.  The  Court  finds  no 
evidence  in  this  case  to  sustain  verdict  setting  will  aside. 
(Post,  'ftp,  332-338.) 

6.  Wnj^s.     Undtie  influence  defined. 

Upon  contest  of  w.U  for  undue  influence,  the  question  is 
**  whether  the  will  is  the  will  of  the  testator,  or  that  of  an- 
other." It  is  not  influence  that  vitiates,  but  undue  influence; 
and  it  must  go  to  the  extent  of  depriving  the  testator  of  his 
free  agency,  and  amount  to  moral  coercion  which  he  is  unable 
to  resist.  Each  case  must  rest  upon  its  own  circumstances,  and 
be  controlled,  to  some  extent,  by  the  mental  characteristics, 
and  the  mental  and  physical  condition,  of  the  testator,  and,  in 
a  subordinate  degree,  by  the  mental  strength  and  will  power 
of  the  dominating  influence,  as  well  as  the  opportunities  for 
its  exercise.     {Post,  p.  338.) 

Cases  cited  and  approved:  McClure  v.  McClure,  86  Tenn.,  176; 
Nailing  v.  Nailing,  2  Sneed,  630;  Wisener  v.  Maupin,  2  Bax.,  364. 

■ 

7.  Same.    Exercise  of  undue  influence  by  wife. 

The  legitimate  exercise  by  the  wife  of  that  influence  which  re- 
sults from  love  and  affection  in  shaping  the  provisions  of  her 
husband^s  will  in  favor  of  herself  and  children  does  not  vitiate 
the  wilL  Undue  influence  by  the  wife  cannot  be  presumed 
from  the  fact  that  she  had  opportunities  and  temptations  to 
exert  it,  but  must  be  affirmatively  shown.  She  has  the  right 
to  advise  with  and  counsel  her  husband  to  make  such  will  as 
she  deems  just  and  proper,  and  for  this  purpose  may  use  legiti- 
mate argument,  entreaty,  and  importunity.     (Post,  pp.  338-340.) 

Cases  cited  and  approved:  Nailing  v.  Nailing,  2  Sneed,  630;  Smith 
V.  Harrison,  2  Heis.,  230;  Simerly  v.  Hurley,  9  Lea,  711;  31  Am. 
St.  Rep.,  679- 
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Vertbees  &  Vertrees,  W.  P.  Clark,  E.  L. 
Peery,    and   H.    M.    McAdoo   for   AppellantH. 

Pitts  &  Meeks  and  T.  L.  Lanier  for  Appel- 
lees. 

Wilkes,  J.  This  is  a  contest  of  the  will  of 
Marcenus  G.  Peery,  upon  an  issue  of  d^visavit  vel 
turn.  The  issues  tendered  in  the  Circuit  Court  were, 
first,  that  the  paper  writing  was  not  the  last  will 
of  M.  G.  Peery,  and,  second,  that  it  was  not  such 
will,  because  it  was  procured  to  be  executed  by 
improper  means  and  undue  influence.  The  cause 
was  tried  before  tBe  Court  and  a  jury,  and  a  ver- 
dict and  judgment  .rendered  against  the  validity  of 
the  will,  and  proponents  have  appealed  and  assigned 
errors. 

It  is  assigned  as  error  that  the  Court  admitted 
certain  declarations  made  by  the  testator  to  his  son, 
M.  B.  Peery,  some  weeks  before  his  death,  and 
about  six  months  after  the  will  was  made.  The 
substance  of  this  declaration  made  by  the  father  is, 
that  he  had  to  make  the  will  as  he  did  in  order 
to  have  peace  at  home.  Ttis  evidence  was  excepted 
to  as  hearsay,  and  because  it  could  not  te  intro- 
duced to  impeach  the  will  as  made,  and  the  objec- 
tions  were   overruled. 

It  has  been  held  that  the  testator's  declarations, 
after  making  the  will,  are  admissible  to  show  his 
mental  condition  at  the  time  the  will  was  made,  but 
not     to     show    undue     influence.       If,    therefore,    the 
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latter  had  been  the  only  issue  tendered  by  the 
pleadings  in  this  case,  the  evidence  ^vould  have  been 
incompetent  and  inadmissible.  But  inasmuch  as  under 
the  pleadings,  the  general  issue  of  will  or  no  will 
was  tendered,  it  was  admissible  to  introduce  evidence 
to  show  the  testator's  mental  condition  at  the  time 
the  will  was  made,  and  evidence  was  introduced  to 
show  that  the  testator's  mind  had  become  enfeebled 
by   disease. 

The  proponents  were  entitled,  on  request,  to  have 
this  testimony  limited  by  the  Court  to  the  point  of 
the  testator's  mental  condition  at  the  time  the  w411 
was  made,  and  to  have  the  jury  instructed  that  they 
must  look  to  it  for  that  purpose  alone;  but,  in  the 
absence  of  any  request  to  so  limit  it,  the  objection 
was  too  broad,  and  the  Court  was  not  in  error  in 
refusing  to  exclude  the  declarations,  and  in  failing 
to  limit  them.  It  is  true  the  main  contest  in  this 
case  is  over  the  question  of  undue  influence,  and  it 
was  so  treated  by  counsel  and  Court,  still,  the  issue 
of  mental  infirmity  was  tendered  in  the  pleadings, 
and  to  some  extent  supported  by  evidence,  and  it 
cannot   be   overlooked   or   ignored. 

Upon  the  general  question  of  admitting  such  dec- 
larations, see  Pritchard  on  Wills,  Sec.  147,  and 
cases  cited;  Beadles  v.  Alexander^  9  Bax.,  604,  606; 
Linch  V.  Lineh^  1  Lea,  526;  Maxwell  v.  IIlll^ 
5  Pickle,  684,  694,  695.  See  also,  In  re  Hesn^ 
Will^  31  Am.  State  Rep.,  note,  page  690.  In 
Beadles   v.    Aleycander^    9    Bax.,    604,    the    declarations 
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were  admitted  to  show  that  thef  testator  signed  the 
will.  In  Heel  v.  Heel^  9  Am.  Dec.,  632,  to  show 
whether  the  testator  knew  the  contents  of  the  will. 
In  Maxwell  v,  IFdl^  6  Pickle,  695,  to  show  whether 
the  testatrix  fully  comprehended  and  approved  the 
will  as  written.  Lincli  v.  Lirvch^  1  Lea,  526, 
simply  approves  the  case  of  Beadle  v.  Alexatvder^ 
9  Bax.  None  of  theise  cases  are  authority  for  the 
proposition  that  subsequent  declarations  are  admissible 
where  the  only   issue  is   that   of   undue   influence. 

Other  errors  are  assigned  which  we  need  not 
consider  in  detail  in  the  view  which  we  have  taken 
of  the  case.  The  first  and  most  material  assignment 
is,  that  there  is  no  proper  and  sufficient  evidence 
to   support  the  verdict. 

The*  rule  laid  down  as.  to  the  force  and  effect  of 
a  jury's  verdict  is  not  different  in  cases  of  contested 
wills  from  that  laid  down  in  other  cases,  and  we 
proceed  to  examine  the  facts  as  tested  by  the  usual 
rule. 

The  testator  died  in  1888,  being  about  seventy- 
four  years  of  age.  He  had  been  twice  married. 
By  his  first  wife  he  had  four  sons,  who  are  the 
contestants  of  the  will.  By  his  second  wife  he  had 
three  sons,  one  of  whom  died,  and  the  other  two, 
with  his  widow,  are  the  chief  beneficiaries  under  the 
will.  His  second  vrife  had  also  two  children  by 
her  first  marriage,  before  she  married  the  testator. 
There  were  thus  three  sets  of  children,  two  of  them 
the   children    of    the    testator,    and   the   other   set,    the 
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children  of  his  second  wife  by  a  former  husband. 
The  testator  lived  happily  with  his  last  wife  twenty- 
eight  years,  but  the  several  sets  of  children  did  not 
agree.  The  consequence  was  that  the  husband's  chil- 
dren by  his  first  wife  and  the  wife's  children  by 
her  first  husband,  left  the  roof  tree,  and  only  the 
last  set  of  children  remained  with  their  parents. 
This  arrangement  seems  to  have  caused  no  disagree- 
ment between  the  husband  and  wife.  The  testator 
is  shown  to  have  l>een  a  quiet,  honest,  just  man, 
of  excellent  character,  and  more  than  ordinary  edu- 
cation ;  a  man  of  firm  and  decided  views  and  opin- 
ions. Mrs.  Peery  was  a  woman  of  strong  will  and 
quick  temper,  and,  for  a  part  of  her  married  life, 
was  in  bad  health  *  and  nervous,  but  had  recovered 
before  the  will  was  executed.  There  is  no  direct 
evidence  of  any  disagreement  between  the  husband 
and  wife  during  the  whole  of  their  married  life. 
The  testator  owned  a  home  place,  worth  from  five 
to  six  hundred  dollars,  a  one  seventh  interest  in  a 
body  of  timber  lands,  containing  some  10,000  acres, 
worth,  perhaps,  one  dollar  per  acre,  and  about  $900 
in  good  cash  notes.  By  his  will,  he  gave  the  home 
place  to  his  wife  for  life,  and  the  remainder  to  his 
last  set  of  children,  charging  them  with  $400  in 
favor  of  his  first  children.  He  gave  also  to  his 
first  children  the  one  seventh  interest  in  the  tim- 
bered land,  and  divided  equally  all  his  other  prop- 
erty between  all  his  children,  giving  nothing  to  his 
wife's  children   by  the   first  marriage.      The   will   was 
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executed  March  8,  1888,  and  the  testator  died  in 
September,    1888,    about   six   months   thereafter. 

It  is  not  insisted  that  the  testator  did  not  have 
mental  capacity  sufficient  to  make  a  will,  but  there 
is  proof  that  for  some  years  his  health  had  been 
precarious  from  a  heart  trouble,  and  that  his  mind 
was  not  as  active  or  vigorous  as  it  had  been  for- 
merly. There  is  no  evidence  that  the  last  set  of 
children  had  anything  to  do  with  making  the  will 
or  causing  it  to  be  made.  The  contention  is  wholly 
that  the  undue  influence  was  exercised  by  the  wife 
in  favor  of  this  last  set  of  children.  It  is  not  in- 
sisted that  she  attempted  to  get  anything  for  her 
own  first  set  of  children,  and  there  is  no  evidence 
tending  in  that  direction,  except  the  testimony  of  a 
single  witness.  A  summary  of  the  testimony  is  as 
follows : 

Mr.  McLanahan  testified  that  about  twenty-five 
years  ago  he  had  a  conversation  with  the  testator, 
in  which  he  stated  that  he  thought  as  much  of 
one  of  his  children  as  of  another,  and  was  going  to 
treat   them   all   alike. 

M.  B.  Peery,  one  of  the  first  set  of  children 
and  the  principal  contestant,  states  that  he  repeat- 
edly heard  Mrs.  Peery  say  she  intended  to  see  that 
the  older  children  got  nothing  off  the  place,  and 
that  she  intended  to  see  that  her  husband  made  a 
will  and  cut  the  older  children  out.  This  was  some 
twelve   or   fifteen    years   before   the   will   was   made. 

In    1878    or    1879,    J.    D.    Aydelotte,    heard    Mrs. 
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Peery  say  she  thought  the  children  of  the  last  mar- 
riage  ought  to  have  the  property,  as  they  had  re- 
mained with  and  worked  for  the  old  folks,  while  the 
first  set  had  gone  off  and  worked  for  themselves, 
but   he   did   not   hear   her   say  anything   about   a   will. 

About  the  year  1884,  Ras  Hill  heard  Mr.  Peery 
say  that  his  wife  had  been  after  him  to  make  a 
will  and  give  her  children  by  her  first  husband  a 
share  with  the  others,  and  he  had  promised  her  to 
do  -  so,  but  that  he  did  not  intend  to  make  a  will 
if  he  died  in  his  right  mind,  but  intended  to  treat 
all   his   children   alike. 

Mrs.  Mary  Hutchison  testified  that  Mrs.  Peery 
told  her  that  she  was  going  to  see  that  the  prop- 
erty was  Avilled  to  the  younger  children,  as  the  older 
ones   were   off,   working   for   themselves. 

Mrs.  Burchard  testified  that  she  heard  Mrs.  Peery 
say  it  looked  to  her  like  the  younger  children  ought 
to  have  the  property,  as  they  had  stayed  at  home, 
while  the  older  children  had  gone  off,  working  for 
themselves. 

Mrs.  Cave  Peery  says  that,  about  twenty-three 
years  ago,  she  heard  Mrs.  Peery  say  that  she  in- 
tended  to   see   to   it   that    Mr.    Peery   made   a    will. 

Frank  Nunn  testifies  that,  alx)ut  1870,  Mr.  Peery, 
at  his  wife's  request,  stopped  a  plow  that  she  might 
have  a  horse  to  make  a  visit.  She  was  then  in 
had  health.  He  heard  her  sav  that  she  intended  to 
have  him  make  a  will,  and  leave  the  children  of 
the   first  marriage  out. 
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Mrs.  Lindsley  lived  with  Mr.  Peery  about  1882, 
and  heard  Mrs.  Peery  say  she  thought  the  land 
ought   to   be   willed   to   the   younger   children. 

J.  8.  Prince  states  that  he  heard  the  testator  say 
he  did  not  intend  to  make  a  will;  that  the  law  made 
a  good  enough  will,  and  he  intended  to  treat  his 
children  all  alike.  This  was  some  one  to  three  years 
before   his   death. 

Mrs.  Gracey  Whiteside  testified  that,  a  short  time 
before  the  will  was  made,  she  hear^  Mrs.  Peery  say 
she  thought  her  husband  ought  to  made  a  will  and 
give  the  home  place  to  the  younger  children,  l)e- 
cause  they  had  stayed  at  home  and  worked,  while 
the   others   had   gone   off. 

M.  B.  Peery,  one  of  the  first  set  of  children, 
testifies  that,  in  1888,  after  the  will  was  made,  he 
asked  his  father  why  he  had  made  such  a  will  as 
he  had  made,  and  his  father  replied  that  Mrs.  Peery 
had  been  after  him  for  years  to  make  a  will,  and 
that  he  had  to  make  it  as  he  did  to  have  peace  at 
home. 

The  will  was  written  by  J.  H.  Peery,  a  young 
attorney,  who  was  the  kinsman  of  the  testator.  .  The 
testator  personally  went  after  him  to  his  father^s 
home,  to  get  him  to  write  the  will,  and  told  him 
how  he  wanted  it  written,  and  discussed  with  him 
his  pecuniary  condition.  The  attorney  went  to  the 
testator's  home,  March  7,  1888,  to  write  the  will, 
and  remained  there  all  night,  and  the  will  was  writ- 
ten  that    night.       Mrs.    Peery,    the   wife,    was    in   the 
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room,  lying  on  the  bed.  After  the  will  was  writ- 
ten, the  testator  suggested  the  insertion  of  some 
words  that  had  been  inadvertently  left  out,  and  they 
were  inserted  at  his  suggestion.  He  read  the  will 
over  the  next  morning,  and  said  it  was  all  right. 
The  attorney  then  copied  or  redrafted  it,  so  as  to 
have  a  clean  copy.  Neighbors  were  sent  for  to  wit- 
ness it,  which  they  did  at  the  testator's  direct  re- 
quest. It  is  shown  that  the  testator  dictated  the 
will,  and  stated  to  the  witnesses  that  it  was  his  will, 
and  he  had  read  it  over  carefully,  and  that  it  was 
just  as  he  wanted  it,  and  asked  them  to  witness  it 
as  his  will,  and,  when  it  was  executed,  no  one  was 
present  but  the  testator  and  the  witnesses.  A  few 
weeks  afterward,  while  riding  home  from  Centreville 
with  Mr.  Hill,  one  of  the  subscribing  witnesses,  he 
brought  up  the  subject  of  the  will,  and  told  Mr.  Hill 
of  its  contents,  and  expressed  satisfaction  with  its 
provisions,  and  said  that  the  older  boys  had  left  him 
when  young,  and  all  had  homes  but  M.  B.  Peery, 
called  ^'Bas;"  he  could  have  had  one  if  he  had 
tried  or  wanted  one.  He  also  stated  that  he  intended 
to  go  to  Kentucky,  and  give  his  children  there  some 
money,  meaning  his  first  set  of  children.  There  is 
evidence  also  that  the  will  is  similar  to  that  made  by 
the  testator's  father,  who  was  somewhat  similarly  sit- 
uated. There  is  evidence  of  a  general  character  show- 
ing that  Mrs.  Peery  dominated  and  controlled  her 
household  affairs  and  other  matters  in  which  she  was 
interested,    but    none    that    she    coerced    or    compelled 
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her  husband  to  do  anything  he  did  not  desire  to  do, 
or  that  she  influenced  him,  except  by  her  influence 
and  love. 

This  is  substantially  all  the  evidence  in  the  case 
upon  which  the  jury  found  against  the  will,  and 
the  question  is.  Is  there  any  evidence  of  the  kind 
and  character  required  to  set  aside  a  will  in  this 
record?  It  has  been  said  that  it  is  impossible  to 
define  what  it  takes  to  constitute  undue  influence  in 
any  such  general  language  as  would  be  applicable 
to  all  cases,  but%  it  has  been  well  said  that  the 
question,  reduced  to  its  last  analysis,  is  '*  whether 
the  will  is  the  will  of  the  testator  or  that  of  an- 
other." McClure  v.  McClure,  2  Pickle,  176;  Pritch- 
ard  on  Wills,  Sec.  128.  It  is  not  influence  that 
vitiates,  but  undue  influence;  and  it  must  go  to  the 
extent  of  depriving  the  testator  of  his  free  agency, 
and  amount  to  moral  coercion  which  he  is  unable 
to  resist.  Nailing  v.  Nailing^  2  Sneed,  630;  THWe?- 
nar  v.  Maupin^  2  Bax.,  364.  Ea(jh  case  must  rest 
upon  its  own  circumstances,  and  be  controlled,  to 
some  extent,  by  the  mental  characteristics,  and  the 
mental  and  physical  condition,  of  the  testator,  and, 
in  a  subordinate  degree,  by  the  mental  strength  and 
will  power  of  the  dominating  influence,  as  well  as 
the  opportunities  for  its  exercise.  McClure  v.  Mc- 
Clure^  2  Pickle,  176.  When  the  charge  is  that 
such  undue  influence  is  exercised  by  the  wife,  other 
considerations  also  enter  into  the  matter.  It  cannot 
be    presumed,    because    the   wife    has    ample    opportu- 
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nity  and  inducement  to  exert  such  influence,  that 
she  has  done  so,  but  it  must  be  shown  that  she 
has  exerted  such  influence  for  an  improper  purpose. 
The  fact  that  a  wife  has  a  great  influence  over  her 
husband  in  the  ordinary  affairs  of  life,  and  exer- 
cised control  over  his  home  and  domestic  concerns, 
raises  no  presumption  against  her  in  the  matter  of 
his  will.  All  .of  these  things  are  perfectly  consist- 
ent with  wifely  duty  and  privilege,  and  the  legiti- 
mate result  of  that  influence  which  love  and  affec- 
tion should  exert.  McClure  v.  McClure^  2  Pickle, 
173;  Small  v.  Sfnall,  16  Am.  Dec,  253.  As  a 
general  proposition,  a  father  has  a  legal  right  to 
make  his  will  as  he  chooses,  even  though  it  may 
seem  to  his  children  to  be  unjust  and  inequitable; 
and  a  wife  has  a  right  to  advise  with  and  counsel 
her  husband  to  make  ^uch  a  will  as  she  deems  just 
and  proper,  and  neither  the  Courts  nor  juries  iiave 
any  right  to  disturb  such  wills  if  they  are  freely 
made  by  the  testator.  And  this  is  so  even  though 
the  wife  uses  legitimate  argument,  entreaty,  and  im- 
portunity in  order  to  shape  its  provisions  in  favor 
of  herself  or  children.  IIiig/ie>(  v.  Murthay  32  N. 
J.  Eq.,  288;  Nailing  v.  Nailing ,  2  Sneed,  63; 
Smith  V.  lla/Timn,  2  Heis.,  230,  247,  250;  Slra- 
erly  v.  Ilui'ley^  9  Lea,  711.  We  know  of  no  rule 
of  law  or  morals  that  makes  it  unlawful  or  im- 
proper for  a  wife  to  use  her  influence  for  her  own 
benefit  or  for  the  benefit  of  others,  unless  she  acts 
fraudulently,    or    extorts    benefits    from    her    husband 
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where  he  is  not  in  a  condition  to  exercise  his  fac- 
ulties as  a  free  agent.  Every  faithful  wife  has, 
and  ought  to  have,  a  very  great  influence  over  her 
husband,  and  it  would  be  monstrous  to  deny  her 
the  right  to  express  a  wish  about  the  disposition  of 
property  which,  in  a  majority  of  cases,  she  assists 
in  creating  and  preserving.  See  cases  in  31  Am. 
State  Repts.,  679;  Li  re  Iless  Will  and  Qotes. 
It  IS  true  undue  influence  may  be  proven  by  cir- 
cumstantial eWdence,  but  still  it  must  go  to  the 
extent  of  showing  that  the  testator  was  dominated 
beyond  his  control  and  deprived  of  his  free  agency. 
It  is  also  true  that  a  wife  has  ample  opportunities 
to  exert  her  influence  secretly  upon  her  husband, 
but  it  cannot  l)e  presumed,  in  the  absence  of  any 
proof,  that  it  was  unduly  exercised  to  constrain  him 
to  do  that  which  he  other^^ise  would  not  do.  It 
should  be  borne  in  mind  also  that  a  testator,  when 
he  lives  for  any  length  of  time  after  making  his 
will,  has  ample  opportunity  to  change  his  will,  if 
he  so  desire,  or  make  another,  and  this  without 
the  knowledge  of  the  wife  or  other  interested  party. 
There  is  a  discrimination  in  this  will  in  favor  of 
the  younger  children,  but  is  explained  upon  grounds 
not  unreasonable,  and  there  is  no  such  inequality  in 
the  distribution  of  the  estate  as  to  shock  the  con-  * 
science  of  the  Court  or  to  raise  a  presumption 
against  the  will  upon  its  face.  The  evidence  is 
ample,  and  it  is  conceded,  the  testator  had  mental 
capacity     to    make    a     will,     though    his    health    and 
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vigor  of  mind  had  been,  to  some  extent,  impaired 
by  digease.  Outside  of  the  declaration  made  to 
'*Bas"  (M.  B.  Peery)  by  the  testator,  we  are  un- 
able to  find  any  evidence  in  this  record  directly 
connecting  Mrs.  Peery  with  the  making  of  this  will 
in  any  way  whatever.  Although  many  of  the 
witnesses  lived  with  Mr.  and  Mrs.  Peery  for  many 
years,  and  were  intimately  acquainted  with  them, 
not  one  of  them  testifies  to  any  conversation  be- 
tween the  husband  and  wife  in  regard  to  a  will, 
and,  so  far  as  this  record  goes,  no  such  conversa- 
tion ever  occurred.  It  is  hardly  possible  that  the 
wife  could  have  kept  up  her  importunities  for 
twenty  years  or  more,  as  counsel  contend,  and  yet  no 
one  be  able  to  tell  of  a  single  conversation  with  her 
husband.  It  is  not  proven  that  she  was  instru- 
mental in  getting  a  draftsman  for  the  will,  or  that 
she  ever  spoke  to  him  about  the  will,  unless,  per- 
haps, on  one  occasion  she  inquired  when  he  could  at- 
tend to  that  business.  That  she  was  in  the  room 
when  the  will  was  written  is  shown;  but  it  is  not 
shown  that  she  said  or  did  anjiihing,  and  she  was 
not  present   when   it   was   signed   and   w^itnessed. 

While  the  will  shows  a  preference  for  the  younger 
children,  the  reason  for  it  is  given,  and  appears  to 
be  not  only  natural,  but  reasonable.  If  the  wife 
had  such  controUinor  influence  over  her  husband  as  to 
completely  dominate  his  will,  and  deprive  him  of 
his  free  agency  (and  the  evidence  must  go  to  that 
extent   to    be    eflPective),    it    is    strange    she    did    not 
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compel  some  provision  for  her  own  children,  the 
most  natural  thing  to  do  under  such  circumstances. 
The  evidence  consists  wholly  of  declarations  of  the 
wife  as  to  what  she  desired  and  intended  to  have 
done.  In  some  cases  the  declarations  were  that  she 
wanted  a  will  which  would  leave  out  the  older 
children,  and  intended  it  should  be  so  made.  In 
other  cases,  that  she  thought  a  will  ought  to  be 
made;  and,  again,  that  she  thought  a  will  ought  to 
be  made  to  give  the  home  place  to  the  younger 
children,  because  they  had  remained  and  worked  for 
them,  while  the  others  had  gone  away  as  soon  as 
they  could  to  work  for  themselves.  All  of  these 
declarations  were  made  from  twelve  to  twenty-five 
years  before  the  will  was  made,  except  one  or  two, 
and  these  of  no  very  definite  character.  No  im- 
portunity or  threat  or  act  on  her  part  towards  her 
husband  is  shown.  No  conversation  is  proven  be- 
tween them,  no  altercation,  no  irritation  or  estrange- 
ment. The  only  testimony  showing  that  the  testator 
ever  had  any  conversation  with  his  wife  about  a 
will  is  his  statement  to  Hill  that  his  wife  wanted 
him  to  give  her  children  a  share,  which  he  did  not 
do,  and  which,  it  seems,  was  never  repeated,  and 
his  statement  to  contestant,  M.  B.  Peery,  that  he 
had  to  make  the  will  as  he  did  in  order  to  have 
peace   at   home. 

The  declaration  made  to  M.  B.  Peery  bj^  the 
testator  is  not  sufficient  to  prove  the  fact  of  undue 
influence.       Undue  influence  cannot  be  supported  alone 
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by  the  subsequent  declarations  of  the  testator.  If 
there  be  other  evidence  of  undue  influence,  then 
such  declaration  could  be  looked  to  to  determine  the 
effect  which  such  influence  had  upon  the  testator, 
but  not  to  prove  the  substantive  fact  of  undue  in- 
fluence. I71  re  Hens^  Will,  31  Am.  State  Repts., 
690,    note,    and   cases   there   collated. 

It  is  shown  that  the  testator,  some  time  after 
making  his  will,  spoke  of  its  provisions  to  one  of 
the  subscribing  witnesses,  and  expressed  satisfaction 
with  its  contents,  and  explained  why  he  made  an 
apparently  unequal  division  of  his  property.  He 
had  then  had  ample  time  and .  opportunity  to  have 
revoked  it,  as  it  was  in  the  custody  of  the  drafts- 
man, and  not  of  his.  wife;  or  he  could  have  easily 
have  had  another  written.  This  is  a  strong,  con- 
vincing indication  that  it  was  his  will,  and  accord- 
ing to  his  desires.  Floijd  v.  Floyd,  49  Am.  Dec, 
626;    M^h   V.    Smith,    11    Am.    Dec,    648. 

In  all  cases  where  undue  influence  is  attempted 
to  be  proven,  the  case  must  turn,  not  upon  the 
number  of  witnesses  examined,  but  the  character  and 
force  of  their  testimony,  and  the  inquiry  is.  Does 
the  testimony  go  to  the  extent  of  showing  the  ex- 
ercise of  such  undue  influence  and  dominion  by  the 
wife  over  the  husband  as  deprived  him  of  his  free 
agency  in  making  his  will,  and  made  it  her  will 
instead  of  his?  If  it  fail  to  come  up  to  this  point, 
it  matters  not  how  great  the  number  of  witnesses, 
or   how   large   the   volume   of   testimony,    there    is    no 
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proper  or  legal  evidence  upon  which  to  set  aside 
the  will.  We  find  no  evidence  of  this  character  in 
this  record,  and  the  cause  is  reversed  and  remanded 
for   a   new  trial. 

Contestants   will   pay  the   costs  of  appeal. 
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Byer8  V.  Railroad 


AND 


Aliston  v.  Railroad. 
{Nashville.      January   26,    1896.) 

1.  Cqmpbomisb.     Release  of  claljn  for  damages. 

Release  of  claim  for  damages  ag>ainst  a  railroad  company  for  the 
killing*  of  her  husband  and  son,  her  only  means  of  support, 
given  by  an  illiterate  woman,  in  ignorance  of  her  rights,  and 
in  a  state  of  extreme  distress  and  destitution,  in  consideration 
of  a  railroad  ticket  worth  $3.35  aad  $70  in  money,  is  not  such 
compromise  of  her  rights  as  will  bar  further  recovery.  (Post, 
pp,  347-S49,) 

2.  Witness.     Use  of  boohs  on  examlmUion  of  experts. 

When  a  w^itness  testifies  as  an  expert,  it  is  competent  to  test  his 
knowledge  and  accuracy,  upon  cross-examination,  by  reading 
to  him,  or  having  him  read,  extracts  from  standard  authorities 
upon  the  subject-matter  involved,  and  then  asking  him  whether 
he  agreed  or  disagreed  with  the  authorities,  and  comparing  his 
opinion  with  that  of  the  writer.  This  principle  is  here  applied 
to  the  case  of  a  book  treating  of  air  brakes,  on  the  examination 
of  a  railroad  engineer.     (Post,  pp.  3^9-351. ) 

Cases  cited  and  approved:  7  L.  R.  A..  90;  89  Cal.,  399;  48  A.  &  E. 
R.  R.  Cases,  111;  56  Conn.,  485;  30  Wis.,  614. 

3.  Evidence.     Reading  from  scientific  works. 

It  is  error  to  permit  the  reading  in  evidence  of  scientific  books  to 
contradict  the  testimony  of  expert  witnesses,  except  in  connec- 
tion with,  and  as  part  of,  the  examination  of  such  witnesses. 
The  objection,  however,  to  the  reading  of  such  books  is  insuffi- 
cient when  made  to  their  use  on  cross-examination  of  the  wit- 
nesses, and  not  kept  up  to  the  subsequent  independent  reading 
of  them  in  evidence.     (Post,  p.  351.) 
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4.  Same.     Of  tetfts  or  experiments. 

In  suit  against  railroad  for  death  of  person  stmck  by  its  train, 
it  is  competent  for  defendant  to  prove,  by  one  of  its  en^^neers, 
an  ear  jnirte  test,  made  subsequently  to  the  accident,  for  the 
purpose  of  showing  that-  the  train  tha^  caused  the  death  could 
not  have  been  stopped  after  the  person  killed  could  have  been 
seen  upon  the  track,  when  it  appears  that  the  test  was  made 
at  the  same  place,  and  under  conditions  that  were,  so  far  as 
practicable,  identical  with  those  surrounding  the  accident. 
That  the  test  was  ex  jmrte,  and  such  as  could  be  made  by  only 
one  of  the  parties,  goes  not  to  its  competency,  but  to  its  weight. 
(PftsU  pp.  302^355.) 

Cases  cited  and  approved:  Boyd  v.  State,  14  Lea,  161;  Lipes  r. 
State.  1.5  Lea,  125;  Railroad  v.  Ayers,  16  Lea,  725;  23  L.  R.  A., 
861. 


FROM    COFFEE. 


Appeal     from    Circuit     Court     of     Coffee    County. 

M.     D.      SxMALLMAN,     J. 

Wm.   T.    Murray   for  Plaintiffs. 

(teo.  W.  Cross,  Chas.  D.  Porter,  East  &  Fogg, 
and  J.    D.    B.    DeBow  for  Railroad. 

Wilkes,  J.  These  causes  are  suits  for  personal 
injuries  resulting  in  the  death  of  Wm.  Aliston  and 
his  son,  Charles  Aliston.  The  causes  are  different, 
but  arise  out  of  the  same  accident,  and  were  heard 
up6n  substantially  the  same  evidence  in  the  Court 
l)elow,  and  are  heard  together  in  this  Court  by 
agreement  of  counsel. 
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There  was  a  verdict  by  a  jury  in  each  case,  and 
judgment  was  rendered  against  the  railroad  company 
for  $1,200  damages  for  the  killing  of  the  father, 
and  $5,000  damages  for  killing  the  son,  and  both 
cases  have  been  appealed  by  the  railroad  company, 
and  it  has  assigned  errors,  raising,  in  the  main,  the 
same  questions  in  each  case.  It  appears  that  the 
father,  with  his  son,  nine  years  old,  and  a  daughter, 
five  years  of  age,  was  attempting  to  walk  from  Chat- 
tanooga to  Nashville,  with  the  intention  of  continuing 
the  journey  on  foot  to  Illinois,  where  the  father 
had  formerly  lived.  A  short  distance  from  War- 
trace,  on  the  line  of  defendant's  road,  the  party  at- 
tempted to  cross  a  railroad  bridge  of  the  company, 
»known  as  Garrison's  bridge,  and,  when  they  were 
alx)ut  the  middle  of  the  bridge,  which  was  about  one 
hundi'ed  feet  long,  the  father  and  son  were  met 
by  a  train  coming  from  the  direction  of  Nashville, 
knocked  off  the  bridge,  and  killed.  The  little  girl 
was  thrown  into  the  water,  also,  but  escaped  without 
serious  injury.  It  appears  that  the  father  was  a 
man  about  forty-two  years  of  age,  and  that  his  eye- 
sight was  very  much  impaired.  It  is  shown  that  he 
had  been  unfortunate,  and  was  reduced  to  poverty. 
He  came  from  Knoxville  to  Chattanooga,  bringing 
with  him  his  wife,  a  woman  about  twenty-eight  years 
of  age,  and  the  two  children,  and  there  they  became 
objects  of  charity,  and  were,  to  some  extent,  cared 
for  by  a  charitable  association  of  Chattanooga,  until 
the  father  decided    to    make    his  way,    with    the    chil- 
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dren,  to  Illinois,  where  be  had  some  children  by  a 
former  marriage,  leaving  the  wife  to  return  to  Knox- 
ville,  where  they  had  recently  lived.  Soon  after  the 
killing,  the  mother,  being  unable  to  support  the  little 
girl,  gave  her  away,  and,  about  the  same  time, 
signed  a  paper  releasing  all  claims  for  damages 
against  the  company,  upon  the  condition  that  the 
company  give  her  a  ticket  to  Knoxville,  the  usual 
cost  of  which  is  $3.35,  and  pay  her  the  further  sum 
of  $70  in  money,  all  of  which  was  done.  The  com- 
pany denies  its  liability  for  any  damages  whatever, 
and  pleads  that,  if  liable  at  all,  this  arrangement 
with  Mrs.  Aliston  was  a  full  compromise,  satisfac- 
tion, and  discharge  of  all  liability.  Many  errors  are 
assigned,  which  we  will  not  consider  in  the  order  in 
which  they  are  assigned,  but  as  we  may  find  most 
convenient  in  arriving  at  the  real  questions  of  diffi- 
culty,  and  the  merits  of    the  controversy. 

It  is  assigned  as  error  that  the  Court  should 
have  held  the  so-called  compromise  conclusive,  and 
a  bar  to  any  further  recovery.  Compromises  made 
in  good  faith  of  doubtful  claims,  by  parties  dealing 
with  each  other  on  equal  terms,  and  with  opportu- 
nities to  know  their  rights,  will  be  sustained  by  the 
Courts. 

Without  entering  into  detail,  we  think  the  arrange- 
ment in  this  case  did  not  rise  to  the  dignity  and 
importance  of  a  compromise,  and  that  the  company 
did  not  so  regard  it,  but  looked  upon  the  amount 
paid    more   in   the   light   of    a    contribution   for   chari- 
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table  purposes  to  a,  woman  in  dire  distress  than 
otherwise.  The  wife  had  just  lost  her  husband  and 
son,  her  only  hope  of  support,  and  had  given  away 
her  daughter  from  necessity.  She  did  not  know 
her  rights,  evidently  was  illiterate,  and,  whether  mis- 
led or  not,  she  was  surrounded  by  such  circum- 
stances, affliction,  and  distress  as  made  her  incom- 
petent to  pass  upon  and  surrender  her  legal  rights, 
if  she  had  a  meritorious  cause  of  action,  and  we 
would  not  allow  such  an  arrangement  to  prevent  her 
recovery   if   entitled   to   it. 

It  is  said  that  error  was  committed  in  the  cross- 
examination  of  '  the  witness,  Fravel,  the  defendant's 
engineer.  This  witness  testified  not  only  as  to  the 
facts  attending  the  killing,  but  also  to  some  extent 
as  an  expert  engineer.  In  conducting  the  cross-ex- 
amination plaintiff's  attorney  used  a  book  published 
by  the  Westinghouse  Air  Brake  Company,  giving  an 
account  of  the  brake  manufactured  by  them.  After 
several  questions  had  been  asked  as  to  what  the 
book  was,  and  as  to  cei*tain  statements  contained  in 
it,  defendant's  attorney  objected  on  the  ground  that 
the  evidence  was  incompetent,  but  made  no  further 
or  more  specific  statement  of  his  objection,  and  it 
was  overruled.  After  proceeding  further,  counsel 
objected  to  the  reading  of  the  book,  but  made  no 
specific  statement  of  the  objection,  and  it  was  over- 
ruled. The  objection,  from  its  connection,  does  not 
appear  to  have  been  to  the  book  as  authority,  but 
to   the   manner   of   using   it;    that   is,   the  witness  was 
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requested  to  read  certain  portions,  whether  to  the 
jury  or  not  does  not  appear,  and  was  then  asked 
questions  as  to  the  correctness  of  the  statements 
therein,  detailing  certain  tests  made  of  the  Westing- 
house  Air  Brake.  The  i^itness  stated  that  the  book 
was   considered   good   authority. 

After  the  defendant  had  closed  its  evidence,  the 
plaintiff  offered  evidence  in  rebuttal,  and  the  plain- 
tiff's attorney  then  read  to  the  jury  portions  of  the 
book  showing  tests  made  at  Cincinnati,  in  1887, 
with  the  Westinghouse  Air  Brake.  No  exception 
was  at  this  time  made  to  this,  and  no  request  was 
made  to  exclude  it.  If  the  book  when  first  offered 
had  been  improperly  admitted,  it  was  not  necessary 
to  keep  up  the  same  objection  when  it  was  after- 
wards offered  in  the  same  way,  and  for  the  same 
purpose.  But  we  are  of  opinion  that  the  objections 
to  the  use  of  the  book,  as  first  made,  were  not 
well  taken.  The  admission  of  such  evidence  is  a 
matter  largely  in  the  discretion  of  the  Court,  as 
well   as   the   mode   of   conducting   the   examination. 

The  witness,  Fravel,  was  testifying  not  only  as 
to  the  facts  connected  with  the  running  of  this  train 
when  the  killing  occurred,  but  also  as  an  expert 
engineer,  acquainted  with  and  competent  to  testify 
as  to  the  running  of  trains  generally.  When  a  wit- 
ness is  testifying  as  an  expert,  it  is  competent  to 
test  his  knowledge  and  accuracy,  upon  cross-exam- 
ination, by  reading  to  him  or  having  him  read  ex- 
tracts    from    standard    authorities    upon    the    subject- 
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matter  involved,  and  then  asking  him  whether  he 
agreed  or  disagreed  with  the  authorities,  and  com> 
paring  his  opinion  with  those  of  the  writer.  Hess 
V.  Zmcery,  7  L.  R.  A.,  90;  89  Cal.,  399;  48 
A.  &  E.  R.  R.  Cases,  111  ;  1  Greenleaf  on  Evi- 
dence,   Sec.    440,    note   (15th   Ed.). 

We  think  it,  therefore,  admissible  for  the  attor- 
ney to  use  the  book  in  shaping  his  questions,  and 
it  was  not  error  for  him  to  require  the  witness  to 
examine  and  read  portions  of  the  book,  with  a  view 
of  testing  his  knowledge  by  proper  questions,  and 
this,  so  far  as  the  record  shows,  is  all  that  was 
attempted  to  be  done  in  the  first  examination,  when 
the  objection  was  made.  But  reading  the  book  to 
the  jury  as  evidence  of  the  facts  therein  stated,  and 
as  a  general  rebuttal  of  the  testimony  of  the  ex- 
pert, stands  on  a  different  basis.  -  It  does  not  ap- 
pear that  this  was  done  during  the  examination  and 
cross-examination  of  the  defendant's  witnesses,  but 
after  they  were  through,  then  the  book  was  intro- 
duced again  by  the  plaintiff's  counsel  and  several 
pages  read  to  the  jury,  and  no  objection  was  at 
this  time  made.  In  the  absence  of  such  objection, 
made  when  the  book  was  thus  offered  and  read  for 
this  purpose  and  in  this  way,  there  is  no  reversible 
error. 

See  1  Greenleaf  on  Evidence  (15th  Ed.),  Sec.  440, 
note  E,  in  which  the  following  propositions  are  laid 
down  and  cases  cited  in  support:  "The  weight  of 
current    authority  is   decidedly   against    the    admission 
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of  scientific  books  in  evidence  before  a  jury  and  al- 
lowincr  such  books  to  be  read  from  to  contradict  an 
expert  generally.  However,  it  is  a  proper  method 
of  cross-examination,  in  order  to  test  the  learning  of 
a  witness  who  testifies  as  an  expert,  to  refer  to 
books  of  approved  authority  upon  the  subject  under 
investigation  and  question  him  in  regard  thereto. 
Scientific  books  may  be  used  by  •  the  attorney  in 
framing  his  questions  for  the  witness.  He  may 
read  the  question  from  such  a  book  to  the  witness, 
either  on  direct  or  cross-examination.  Tkomphijv»  v. 
Went^  56  Conn.,  485.  And  if  an  expert  has  quoted 
a  book,  it  may  be  read  to  him  to  show  that  he 
has  misquoted  it.  Underbill  on  Evidence,  Sec.  189; 
Rippmi  V.    Blttel,    30   Wis.,    ^1^:^ 

It  is  next  assigned  as  error  that  the  Court  ex- 
cluded the  testimony  of  Henry  Mangrum,  who,  at 
the  request  of  the  company,  made  an  actual  test  to 
see  whether  the  train  that  caused  the  death  could 
have  been  stopped  after  the  engineer  saw  or  could 
have  seen  the  man  on  the  bridge.  This  witness 
proposed  to  prove  that  he  ran  the  same  traiti  on  a 
different  day,  after  the  accident,  over  the  same  place 
and  bridge;  that  he  had  the  same  number  of  coaches; 
that,  in  making  the  test,  as  soon  as  he  could,  by 
being  on  the  lookout,  see  an  object  standing  on  the 
center  of  the  bridge,  Ee  applied  every  means  known 
to  him  or  other  skillful  engineers,  and  used  every 
endeavor  to  stop  his  train,  and  that  it  was  impossi- 
ble   to    stop    such    a    train    before    passing    over    the 
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bridge,  and  that  his  entire  train  passed  over  the 
bridge  before  he  was  able  to  stop  it.  He  further 
would  have  testified,  if  allowed,  that  he  applied  his 
air  brakes,  reversed  his  engine,  and  used  every 
means  known  to  engineers  to  effect  the  stop,  but 
was  unable  to  *do  so.  This  test  was  made  by  Man- 
grum  for  the  purpose  of  making  him  a  witness  and 
proving  the  result  of  the  test.  This  evidence,  on 
objection,    was   not   allowed   to   be   given. 

The  authorities  in  other  States  are  conflicting  upon 
the  admissibility  of  such  evidence,  and  we  have 
been  cited  to  many  cases,  all  of  which  we  have 
examined.  In  our  own  State,  it  has  been  held  that 
the  evidence  of  an  expert  is  not  incompetent  because 
of  an  ex  j?arte  examination,  investigation,  or  experi- 
ment made  by  him.  Nor  is  such  evidence  inad- 
missible because  the  experiments  are  made  after  the 
suit  and  trial  has  begun,  and  with  a  view  to  being 
used  as  testimony  in  the  case.  The  objection  in 
such  cases  goes  not  to  the  competency  or  admissi- 
bility of  the  testimony,  which  is  a  matter  for  the 
Court  to  determine,  but  to  its  weight  and  suffi- 
ciency before  the  jury,  and  especially  is  this  the 
case  where  the  experiment  is  made  ejr  parte,  and  is 
such  that  it  lies  wholly  within  the  power  of  one 
party  and  wholly  beyond  the  power  of  another  party 
to  make  such  experiment.  We  have  been  cited  to 
quite  a  number  of  authorities  to  sustain  the  con- 
tention '  that  such  evidence  is  incompetent  and  inad- 
missible in  cases  where   the   experiment  is  not  equally 
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within  the  reach  of  both  parties,  but  we  have  not 
been  able  to  find  this  doctrine  sustained.  We  do 
find  cases,  however,  holding  that  where  the  experi- 
ment is  made  t'x  j}art^  it  affects  its  weight ;  that 
it  was  not  made  after  due  notice  to  the  opposing 
party  and  giving  such  partj-  op|)ortunity  to  be  pres- 
ent and  see  the  test  applied.  That  such  evidence 
is  com|)etent,  but  its  weight  to  l>e  duly  weighed  by 
the  jury  is  supported  by  the  following  authorities : 
Jioj/d  v.  T/w  Stati'^  14  Lea,  161;  Lljym  v.  The 
State^  15  Lea,  125 ;  J/i'-v^.  cfc  Term.  R,  H,  Co,  v. 
J/w.  R,  Ay  era  y  16  Lea,  725;  C.^  St.  L,  cfe  1\ 
R.  R.  Co.  v.  Champion,  23  L.  R.  A.,  861;  Un- 
derbill  on   Evidence,   Sec.   201,   and   others    in   accord. 

It  is  uniformly  held  that  in  all  such  tests,  to 
make  them  competent,  the  conditions  under  which 
the  tests  were  made  must  be  the  same  as  near  as 
practicable.  This  requirement  appears  to  have  been 
substantially  complied  with  in  this  case,  and,  judging 
from  the  testimony  offered  to  be  given,  the  con- 
ditions of  the  test  were  essentially  the  same  as  when 
the   accident   occurred. 

We  are  of  opinion  the  trial  Judge  was  in  error 
in  not  allowing  evidence  of  this  test  to  be  intro- 
duced  under  proj^er  instructions  to  the  jury  as  to 
its  weight.  We  cannot  speculate  on  what  might 
have  been  the  verdict  of  the  jury  if  this  evidence 
had  been  allowed  to  be  introduced.  It  was  upon 
a  vital  point  in  the  controversy.  The  plaintiff  had 
been    permitted    to    prove   by   a   witness    that   he   had 
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gone  upon  the  tracks  and  measured  the  distance  at 
which  a  man  could  be  seen  standing  in  the  middle 
of  the  bridge,  and  a  hot  contest  was  made  over  the 
question  how  far  a  man  could  be  seen  on  approach- 
ing the  bridge,  and  opinions  pro  and  con  were  in- 
troduced on  the  question  whether  it  would  be  possible 
to  stop  the  train  after  reaching  a  point  where  a 
man  could  first  be  seen  by  a  lookout  upon  an  ap- 
proaching train.  This  is  the  turning  point  in  the 
case,  and  the  evidence  was  very  conflicting,  and  for 
this  error  in  the  Court  in  rejecting  evidence  of  this 
test,  the  cause  must  be  reversed  and  remanded  for 
a   new   trial. 

We  have  examined  all  the  other  assignments  of 
error,  and  we  think  none  of  them  are  well  taken, 
but  reverse   simply   upon   the   error   indicated. 

The   appellees   will   pay   the   costs   of   appeal. 


» 
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Nashville  r.  Sutherland  &  Co. 
(Xffjf/trf/l^.      JanusLTX   3o,    1895.) 

J.  Municipal  Cori>oratio>'8.     LinbUity  for  defective  coiutiructUm  of 
jnUAic  iciffkH, 

A  city  that  contracts  with  one  throug'h  whose  land  it  constmcts 
a  sewer,  to  so  construct  it  with  a  suitable  valve  as  to  prevent 
the  water  of  the  river  from  flowing  back  through  the  sewer  in 
case  of  high  tides,  is  responsible  for  damages  resulting  from 
the  city  engineer's  negligence  in  selecting  valve  and  construct- 
ing sewer.     (Pt^rf,  pp.  *37-36o.) 

Cases  cited:  Nashville  w.  Sutherland  &  Co.,  92  Tenn.,  335;  Burton 
V.  Chattanooga,  7  I^a,  739. 

2.  Samk.     Sfirnc. 

A  landowner  who  permits  a  city  to  construct  a  sewer  through 
his  premises  under  a  contract  that  joints  of  the  pipes  shall  be 
cemented,  and  a  suitable  valve  supplied  to  prevent  the  water 
from  flowing  back  from  the  river  in  case  of  high  tides,  does  not 
waive  or  lose  his  right  to  damages  caused  by  an  overflow  re- 
sulting from  defective  execution  of  the  work,  because  he  did 
not  protest  when  he  saw  the  joints  were  not  cemented,  and  a 
valve  different  from  that  contracted  for  used  under  the  super- 
vision of  the  city  engineer.     (Post,  pp.  3Sd-368.) 

3.  Same.     Mea^ture  of  dnmagett. 

In  suit  by  the  owner  of  a  lumber  yard  against  a  city  for  damages 
caused  by  an  overflow  resulting  from  breach  of  its  contract  to 
so  construct  a  sewer  that  plaintiff's  premises  will  not  be  over- 
flowed in  case  of  high  water,  expenses  incurred  for  labor, 
machinery,  etc. ,  in  pumping  out  the  water,  by  which  the  dam- 
ages to  the  lumber  is  diminished,  may  be  properly  allowed.' 
(PoHt,  p.  369.) 


FROM     DAVIDSON. 


Appeal    from    Circuit   Court    of    Davidson   County. 
J.   W.   Bonner,   J. 
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Claude  Waller  and  Frank  Slemons  for  Nash- 
ville. 

Whitman   &   Gamble   for   Sutherland .  &  Co. 

Wilkes,  J.  This  is  an  action  by  Sutherland  & 
Co.  against  the  city  of  Nashville  for  damages.  There 
was  a  trial  before  the  Court  below  and  a  jury,  and 
a  verdict  and  judgment  for  |1,768,  and  the  city  has 
appealed. 

Sutherland  &  Co.,  in  1888,  were  the  owners  of 
certain  property  in  Nashville,  situated  on  the  east 
side  of  the  Cumberland  River,  on  which  was  located 
a  lumber  yard  and  planing  mill.  Adjacent  to  this 
property  was  a  pool  or  pond  of  stagnant  water, 
which  the  Mayor  and  City  Council,  through  the 
Board  of  Public  Works  and  Affairs,  desired  to  drain 
by  means  of  a  sewer-pipe,  leading  to  the  river 
through  plaintiffs^  premises.  Specifications  and  plans 
of  a  suitable  sewer,  showing  size  and  quality  of 
pipe,  means  of  connection  at  the  river,  and  the 
manner  in  which  the  work  was  to  be  done,  were 
prepared  by  the  city  engineer,  and  tiled  in  his  oflSce. 
The  Mayor,  etc.,  did  not  condemn  a  right  of  way 
across  the  property  in  question,  but  an  easement  was 
purchased  by  the  Board'  of  Public  Works  and  Affairs 
in   the   following   contract,    to   wit: 

^^For  and  in  consideration  of  one  hundred  and 
fifty  dollars,  cash  to  us  in  hand  paid,  the  receipt 
of  which  is  acknowledged,  and  other  valuable  con- 
siderations  by   us   received   from   the   Mayor  and  City 
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Council  of  NaKhville,  we,  William  Sutherland  and 
Charles  A.  Graves,  do  hereby  sell  and  grant  unto 
the  said  Mavor  and  Citv  Council  of  Nashville  the 
right,  power,  authority,  and  privilege  to  enter  upon 
the  realtv  owned  bv  us  lietween  Bridge  Avenue  and 
Main  Street,  and  First  Street  and  the  Cumberland 
River,  to  construct,  keep  up,  and  maintain  a  sewer 
or  drain,  commencing  at  or  near  the  west  end  of 
an  alley,  that  is  now  in  existence  on  said  property, 
alK)ut  midway  between  Bridge  Avenue  and  Main 
Street,  and  which  runs  i)arallel  to  said  streets  to 
First  Street.  The  said  sewer  or  drain  to  be  con- 
structed according  to  the  plans  and  s])ecitications  now 
on  file  in  the  citv  engineer's  office,  to  which  refer- 
ence  is  expressly  made,  and  the  same  is  adopted  as 
a  part  hereof  as  fully  as  if  expressly  set  out  and 
descrilied  in  detail.  So  far  as  may  l>e  necessary  in 
constructing  and  keeping  up  and  in  repair  said  sewer, 
an  interest  is  hereby  conveyed  in  said  realty.  We 
covenant,  agree,  and  bind  ourselves  that  we  are  law- 
fully seized  and  possesse<i  of  said  realty,  have  a 
good  right  to  convey  it  for  such  purposes,  and  that 
the  same  is  unincumbered,  and  that  we  will  warrant 
and  defend  the  title  against  all  lawful  claims  what- 
soever. 

^'/t  /w  furtliev  agreed^  and  the  city  of  NmhvilU 
hhuU  itself  to  have  said  seicer  so  cmxstructed  with  a 
suitahh  valve  as  will  prevent^  in  case  of  high  rise  of 
river^  the  ^flmving  of  water  froia  the  river  hack 
through  said  pipe  m*  sewer    into    the    lot   or   premises 
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of   said    Sutherland    and    Graves^    to   their    injury   or 
damage, 

'^The  city  further  agrees  to  place  the  roadways 
of  said  parties  back  in  as  good  condition  as  before 
the  same  is  disturbed  by  the  laying  of  said  sewer- 
pipe;  and,  should  said  sewer  have  to  be  repaired  at 
any  time,  the  city  will  likewise  put  said  roadway 
back  in  good  and  first-class  condition.  This  the  fif- 
teenth  day   of    June,    1888.  Wm.  Sutherland, 

<*Chas.  a.  Graves."' 

Subsequently,  on  the  eighteenth  of  June,  1888, 
the  Board  of  Public  Works  and  Affairs  entered 
into  a  contract  with  Ryan  &  Shea,  contractors,  to 
construct  the  sewer  according  to  the  specifications 
filed  in  the  city  engineer's  office,  being  the  same 
referred  to  in  the  contract  purchasing  the  right  of 
way.  This  contract,  with  the  specifications  attached, 
is  fully  set  out  in  the  record.  This  contract  was 
executed  by  the  said  Ryan  &  Shea,  and  the  work 
was  completed  sometime  in  the  summer  or  fall  of 
the  year    1888. 

In  March,  1890,  something  more  than  eighteen 
months  after  the  sewer  '  had  been  completed,  there 
was  a  high  rise  in  the  Cumberland  River,  which 
overflowed  Sutherland  &  Co.'s  property.  There  was 
at  that  time  a  quantity  of  lumber  stacked  on  the 
lot,  *a  portion  of  which  was  overflowed  and  seriously 
damaged.  For  this  damage  Sutherland  &  Co.  brought 
suit  against  the  Mayor  and  City  Council  of  Nash- 
ville. 
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There  are  three  counts  in  the  first  declamtion 
filed,  each  one  alleging  a  breach,  in  several  partic- 
ulars, of  the  contract  heretofore  set  out  in  full,  by 
reason  of  which  the  water  ran  back  throusrh  the 
sewer   pipe   and   flooded   their    lumber   and   machinery'. 

In  the  first  trial  of  the  case,  the  Circuit  Judge 
charged  the  jury  that  that  portion  of  the  contract 
set  out  al>ove  in  italics  was  an  absolute  guarantee 
on  the  part  of  the  city  against  injury.  There  was 
a  verdict  against  the  city,  and,  upon  appeal  to  this 
Honorable  Court,  a  new  trial  was  granted,  upon  the 
ground  that  the  provision  insuring  Sutherland  &  Co. 
against  damage  was  vJtra  ?v'/v><,  so  far  as  it  under- 
took to  make  the  dty  a  guarantor  against  injury  in 
any  contingency.  X(v<hv!Ue  v.  Snfherhind  cfc  Co.^ 
H    Pickle,    335. 

The  first  count  in  the  original  declaration  is  based 
upon  the  contract  and  the  further  allegation  that,  in 
constructing  the  sewer,  worthless  and  unsuitable  valve 
material  was  used,  and  that  the  sewer  joints  and 
valve  connected  therewith  were  constructed,  laid,  and 
joined  together  in  a  careless,  negligent,  improper, 
and  unworkmanlike  manner,-  which  caused  great  quan- 
tities of  water,  during  a  freshet,  to  l)e  forced  back 
through  the  valve  and  pipes  and  sewer  until  it  cov- 
ered plaintiffs'  lot  and  damaged  their  luml>er  stacked 
thereon  with  water  and  mud,  and  plaintiffs  were  put 
to  great  expense  in  trying  to  pump  the  water  off 
the   lot   in   order   to   prevent   the   same. 

The   second    count    is    substantially   the    same,    and 
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based  upon  the  idea  that  improper  material  was  used, 
and   the   work   negligently   done   under   the   conti^act. 

The  third  count  sets  out  the  contract,  and  alleges 
as  a  breach  that  unsuitable  material  was  used,  and  the 
workmanship  was  defective,   which  caused  the  damage. 

After  the  cause  was ,  remanded  from  the  Supreme 
Court,  an  amended  declaration  was  filed  charging  un- 
suitableness  of  the  valve  and  other  material  used, 
and  careless,  negligent,  and  improper  and  unwork- 
manlike manner  of  construction  and  joining  together, 
the  result  of  which  was  the  damage  sued  for  with- 
out mentioning  the  contract.  To  this  amended  dec- 
laration the  defendant  filed  a  plea  of  not  guilty, 
and  the  statute  of  limitations  of  three  years.  On 
the  trial,  and  after  the  proof  was  all  in,  the  trial 
Judge  sustained  the  plea  of  the  statute  of  limitations, 
the  effect  of  which  was  to  strike  out  the  amended 
declaration. 

It  is  claimed  by  the  defendants  in  error  that  this 
flood  caused  them  damage  to  lumber  in  the  sum  of 
$1,760,  and  expense  in  preventing  increased  damage, 
by  way  of  employing  engineers  and  firemen,  $150; 
and  for  hauling  to  the  premises  a  pump,  and  operat- 
ing the  same,  $150;  and  for  use  of  boilers,  for 
fuel  and  oil,  and  for  removing  and  replacing  ma- 
chinery,   $250. 

The  first  assignment  of  error  is  that  there  is  no 
evidence   to   sustain   the   verdict. 

The  second  assignment  is  that  the  Court  erred  in 
charging   as   follows: 
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'Uo)  The  question  for  you  to  solve,  so  far  as 
that  (the  valve)  is  concerned,  is:  Did  the  city  use 
ordinary  care  in  providing  a  backwater  trap  at  that 
point?  Was  it  reasonably  sufficient,  and  reasonably 
adapted  to  the  purpose  for  which  it  was  designed? 
If  so,  there  can  be  no  liability  accruing  against  the 
city   on   that  account. 

'*(i)  You  will,  then,  gentlemen,  consider  all  the 
circumstances  of  the  case — location  of  the  pipe,  the 
method  by  ^vhich  it  oj^ened  into  the  pond  and  the 
method  by  which  it  was  discharged  into  the  river, 
the  means  provided  by  the  city  to  prevent  the  flow 
of  the  backwater  into  the  pipe,  the  manner  in 
which  the  joints  were  constructed — and  from  all  this 
you  are  to  determine  whether  or  not  the  city  did 
or  did  not  exercise  ordinary  diligence  in  doing  this 
work.  If  it  did  exercise  ordinary  care,  and,  not- 
withstanding that  fact,  and  without  fault  on  its  part, 
the  plaintiff  was  injured,  then  your  verdict  should 
he  for  the  defendants;  but  if  thev  did  fail  to  exer- 
cise  ordinary  care,  and  by  reason  thereof  the  plain- 
tiff was  injured,  then  your  duty  would  be  to  find 
for   the   plaintiff. 

^ '  (c)  In  regard  to  damages :  The  damages  which 
any  party  is  entitled  to  recover  must  be  such  as 
are  the  natural  and  proximate  result  of  the  wrong 
complained  of.  Now,  by  natural  is  meant,  simply, 
according  to  the  natural  course  of  events.  By  proxi- 
mate is  meant  that  which  directly  flows  as  an  effect 
from   some   cause   which   is   the   sole,    responsible,    and 
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efficient  cause  of  the  injury.  In  other  words,  if 
the  negligence  of  the  city,  in  this  case,  was  the 
responsible  cause  of  the  damage  to  the  plaintiffs, 
the  cause  without  which  the  injury  would  not  have 
occurred,    that  would   be   the   proximate   cause. 

^'(d)  The  Court  will  charge  you  further,  at  the 
request  of  the  plaintiffs,  that  it  was  the  duty  of 
the  city,  in  providing  a  valve,  or  backwater  trap, 
to  make  it  reasonably  safe  and  well  adapted  for  the 
purposes   for   which   it   was   designed." 

The  fifth  assignment  may  be  considered  in  connec- 
tion with  the  second,  and  is  that  the  charge,  taken  as 
a  whole,  was  misleading  and  confusing  to  the  jury,  as 
follows:  The  jury  is  told  that  the  suit  is  for  a 
breach  of  contract,  and  then,  subsequently,  they  are 
instructed,  in  arriving  at  the  city's  liability,  to  con- 
sider whether  or  not  it  exercised  ordinary  care  in 
making  the  improvement ;  whereas,  the  principle  which 
measures  its  liability  is  whether  or  not  it  did  what 
it  contracted  to  do.  It  is  insisted  that,  under  the 
original  declaration,  the  suit  being  based  upon  the 
contract,  the  jury  should  have  been  instructed  that 
the  question  was  not  whether  the  city  exercised  or- 
dinary care,  so  as  to  escape  common  law  liability, 
but  did  it  construct  the  sewer  according  to  the  con- 
tract; and  that  the  specifications  of  the  contract  fur- 
nish the  limits  to  the  rights  and  responsibilities  of 
the   parties. 

The  contract  in  this  case  makes  the  specifications 
of    the   city   engineer   a   part   of    the   contract,    and   it 
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must  be  read  in  connection  with  these  specifications, 
as  the  contract  gives  no  specifications  on  its  face. 
These  specifications,  so  far  as  material,  provide  that 
the  whole  of  the  joints  shall  be  thoroughly  cemented 
and  made  water  tight.  The  whole  of  the  brick- 
work shall  be  set  in  cement  mortar  as  specified. 
The  manhole  to  be  furnished  with  an  iron  frame  and 
curve  in  accordance  with  the  drawings  of  the  same. 
There  is  a  provision  as  to  the  composition  of  the 
mortar,  that  it  shall  be  one  part  cement  of  the 
best  quality,  of  a  certain  tensile  strength.  It  fur- 
ther provides  for  one  manhole  complete,  with  fifteen 
inch  backwater  trap.  The  pipes  must  be  packed  at 
least  six  inches  above  them,  and  the  trench  must  be 
refilled  and  carefully  rammed;  the  engineer  to  have 
full  power  to  condemn  all  defective  or  unsuitable 
material    or   work. 

It  is  evident  from  its  terms  that  this  contract 
obligates  the  city  to  condemn  all  defective  or  unsuitable 
material  or  work,  or,  what  is  the  same  thing,  to 
use  only  suitable  material,  and  have  the  work  care- 
fully and  properly  done.  It  is  also  apparent  that 
the  plaintiffs  were  then  relying  upon  the  city's 
guarantee,  and  it  was  but  natural  that  they  should 
feel  disposed  to  leave  the  selection  of  material  and 
mode  of  construction  to  the  superior  knowledge  and 
skill   of    the   citv   engineer. 

It  will  be  noticed  that  the  backwater  trap  is  not 
in  any  way  described  in  the  specifications,  but  the 
joints   and   pipes  were   to  be   laid   in   cement,  and  the 
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entrance  to  the  sewer  was  to  be  provided  with  a 
netting  to  keep  out  drift;  and  the  gravamen  of  the 
charge  is  that  the  water  trap  was  unsuitable;  that 
the  water  pipes  and  joints  were  not  laid  in  cement, 
and   a   network   was   not   placed    over   the   entrance. 

Conceding  that  the  city  could  not  be  held  as  a 
guarantor,  and  that,  so  far  as  material  and  mode 
of  construction  were  specifically  set  out  in  the  en- 
gineer's specifications,  the  plaintiffs  could  insist  upon 
nothing  different,  still,  it  is  true  that,  under  this 
contract,  the  kind  of  a  water  trap  was  left  to  the 
discretion  of  the  city  engineer;  and  the  charge  of 
the  Court  was,  in  substance,  that,  in  selecting  such 
valve  or  trap,  and  in  constructing  the  sewer,  laying 
the  pipe,  and  cementing  the  joints,  the  city  must 
use  ordinarj'  care,  and  would  be  responsible  for  the 
want  of  such  care;  and  this  is  correct,  both  under 
the  contract  and  the  idea  of  a  common  law  liabil- 
ity. BurUm  v.  Chattanooga^  7  Lea,  739;  Jones  on 
Negligence   of    Municipal   Corp.,    Sees.    139,    143,    144. 

It  is  insisted  that  the  plaintiffs,  with  full  knowl- 
edge, acquiesced  in  the  manner  in  which  the  work 
was  executed,  and  made  no  objection  to  the  kind  of 
water  valve  or  trap  furnished,  or  to  the  manner  in 
which  the  pipes  were  laid,  for  more  than  a  year 
after  the  work  was  completed,  and  until  the  damage 
was  done,  and  hence  they  are  estopped  to  claim 
damages. 

In  this  connection,  the  Circuit  Judge  was  re- 
quested  to   charge   the   following   propositions: 


\ 
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**1.  If  you  find  from  the  evidence  that  the  plain- 
tiffs, or  either  of  them,  were  present,  fi'om  time  to 
time,  when  the  sewer  w^as  being  constructed,  and 
knew  that  the  joints  of  j)ipe  were  not  being  laid  in 
cement,  as  the  plans  and  specifications  required,  and 
made  no  complaint  to  the  officers  and  agents  of  the 
city  on  account  thereof,  but  permitted  the  city,  or 
its  contractors,  to  lay  said  pipes  across  their  prop- 
erty without  laying  the  joints  in  cement,  then  they 
cannot  hold  the  city  lia])le  for  any  damages  result- 
ing from  a  variation  from  the  specifications  as  to 
cemented   joints. 

**2.  If  you  find  from  the  evidence  that  the  plain- 
tiffs knew  that  the  joints  were  not  being  laid  in  ce- 
ment, as  the  specifications  recjuired,  made  no  com- 
plaint on  account  thereof,  and  acquiesced  in  the 
variation  from  the  6j)ecifications,  then  the  city  is  not 
liable  for  a  suit  for  a  breach  of  contract  from  any 
damages   resulting   from    such    variation. 

''3.  If  you  find  from  the  evidence  that  the  plaint- 
iffs knew,  as  the  work  progressed  through  their 
property,  that  the  joints  were  not  cemented,  then 
the  measure  of  damages  for  a  breach  of  contract 
for  a  failure  to  cement  the  joints  is  the  cost  of 
cementing  said  joints,  for  plaintiffs  could  have  done 
this,  and  it  was  their  duty  to  have  it  done,  if  they 
believed  it  necessary  to  the  protection  of  their  prop- 
erty. 

''4.  If  you  find  from  the  evidence  that  the  plain- 
tiffs  knew   when   the  water    valve  was    put  in    that  it 
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was  ineffectual  for  the  purpose  for  which  it  was  in- 
tended, and  that  such  a  valve  would  subject  their 
property  to  overflow,  then  it  was  their  duty,  in  order 
to  protect  their  property,  to  procure  a  suitable  valve; 
and,  if  they  failed  to  do  this,  they  were  guilty  of 
contributory  negligence,  and  therefore  cannot  recover 
from  any  damage  resulting  on  account  of  the  valve 
used. 

"5.  The  defendants,  the  Mayor  and  City  Council 
of  Nashville,  cannot,  by  contract,  destroy  the  dis- 
cretion and  judgment  of  its  oflScers  and  agents  in 
carrying  out  public  improvements.  It  has  no  right, 
by  its  oflScers  and  agents,  to  bind  itself  to  carry 
out  public  improvements  upon  an  impossible  and  im- 
practicable plan.  If,  therefore,,  you  find  that  the 
agents  and  officers  bound  themselves  to  the  plaintiffs 
to  cement  the  joints  in  the  sewer  in  question,  and 
that  it  has  been  proved  in  evidence  by  experts  that 
it  developed  in  the  prosecution  of  the  work  that  it 
was  impossible  or  impracticable  to  cement  said  joints, 
then  the  contract  binding  the  city  to  cement  the 
same  is  void,  and  of  no  effect.''  All  of  which  were 
refused,  and  no  charge  was  given  upon  the  question 
of   acquiescence   or   estoppel. 

It  must  be  borne  in  mind  that  this  work  was 
being  d,<^ne  for  the  benefit  of  the  city,  and  not  for 
the  plaintiffs,  or  at  their  request,  and  their  premises 
were  being  used  simply  as  a  convenient,  if  not  in- 
dispensable,  way  to  reach  the  river  and  effect  the 
drainage.       The   contract   to   build   the    sewer   was    be- 
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tween  the  city  and  contractor,  and  the  plaintiffs  were 
in  nowise  responsible  for  the  materials  used  or  the 
manner  in  which  the  work  was  done,  except  so  far 
as  was  specifically  provided  in  the  contract.  The 
kind  of  material  used  and  the  character  of  the  work 
to  be  done  was,  in  the  first  instance,  in  the  dis- 
cretion and  sound  judgment  of  the  corporation,  and 
it  was  the  duty  of  the  cor{X)ration  to  select  such  a 
valve  or  water  trap  as  would  be  reasonably  fit  for 
the  purposes  for  which  it  was  to  be  used,  and  to 
so  lay  and  cement  the  pipes  as  to  make  them  ef- 
fective to  protect  the  plaintiffs'  premises  from  all 
overflow,  to  which  it  had  not  been  previously  sub- 
jected. The  fact  that  the  city  adopted  and  used  a 
kind  of  water  trap  .different  from  that  deemed  best 
by  plaintiffs,  and  that  it  laid  the  pipes  \^ithout  ce- 
ment, either  from  necessitv  or  because  some  other 
mode  was  deemed  best  by  the  city  engineer,  did 
not  make  it  incumbent  on  the  plaintiffs  to  protest 
or  enjoin  the  city,  but  they  w^ere  warranted  in  per- 
mitting the  city  to  take  the  risk  of  the  apparatus 
used  and  the  manner  of  construction,  and  the  plain- 
tiffs cannot  be  prejudiced  in  acquiescing  in  the  sup- 
posed superior  judgment  of  the  city  engineer  as  to 
material  and  construction  until  they  were  shown,  by 
actual  test,  to  be  faulty.  It  cannot  ]ye  held  that 
the  citizen  must  set  up  his  judgment  against  that 
of  an  expert  engineer  and  be  prejudiced  if  he  fail 
to  do  so.  Bnrton  v.  Chattaiwoga^  7  Lea,  739; 
Jones  on  Neg.  Mun.  Corp.,  Sees.   142,   143,   144,  155; 
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There  is  abundant  evidence  to  show  the  liability 
of  the  city,  and  the  only  question  remaining  is  as 
to  the  measure  of  damages.  The  Court  instructed 
the  jury  that,  if  they  found  the  city  liable,  they 
could  give  Sutherland  &  Co.  the  damage  to  the 
lumber,  expense  of  pumping,  etc.,  to  prevent  in- 
creased damage,  wages  paid  engineer  and  firemen 
during  overflow,  hauling  pump  and  returning  same, 
etc.,  and  it  is  insisted  these  are  not  proper  elements 
of  damage  in  this  case.  We  see  no  error  in  this. 
The  plain tiflF's  yards  were  being  used  for  stacking 
lumber  when  this  sewer  was  put  in.  Previous  to 
that  time  such  lumber  was  safe  from  damage  by 
overflow.  After  that,  when  the  freshet  came,  plain- 
tiff's premises  were  inundated;  as  a  consequence  of 
this  overflow,  their  lumber  was  damaged.  Such  dam- 
age the  city  is  liable  for.  It  is  shown  that  this 
damage  was  decreased  by  the  use  of  pumps  and 
labor  furnished  by  plaintiff,  and  greatly  i^educed  the 
damage   that   would   otherwise   have   ensued. 

We  think  these  are  legitimate  items  of  damage, 
and  the  jury,  from  the  proof,  was  well  warranted 
in   so   finding. 

The   judgment   is   affirmed   with   costs. 

24—10  P 
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Porter  -v.  Waters- Allen,  etc.,  Co. 

{Xashville.       February    2,    1895.) 

Master  and  Servant.     Ma^tefs  liaIyilUyf(/r  injury  to  feUowservaiiL 

An  employe  does  not,  by  voluntarily  eng^g-ing"  in  labor  with  con- 
victs in  his  master's  employ,  release  the  latter  from  liability  for 
injuries  sustained  by  him  in  consequence  of  the  negligent  and 
reckless  act  of  his  convict  fellow-servant,  where  the  master 
failed  to  exercise  the  requisite  care  in  employing  and  retain- 
ing the  convicts. 

Cases  cited  and  approved:  Iron  Co.  v.  Dobson,  7  Lea,  373;  1C7  U. 
S.,  454. 


FROM    DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
N.    D.    Malone,    Sp.    J. 

Matt.    W.    Allen   for   Porter. 

Stokes   &   Stokes  for   Machine   Works. 

Caldwell,  J.  Richard  Porter  brought  this  ac- 
tion against  the  Waters-Allen  Foundry  &  Machine 
Company  to  recover  i>5,000  as  damages  for  j^ersonal 
injuries  claimed  to  have  been  received  by  him  while 
engaged  in  it^  service.  Verdict  and  judgment  were 
rendered  in  favor  of  the  defendant,  and  the  plain- 
tiff   appealed   in   error. 
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The  gravamen  of  the  action  is  that  the  defend- 
ant wrongfully,  negligently,  and  without  proper  in- 
structions, took  the  plaintiff  from  the  safe  position 
in  its  foundry  in  which  he  had  contracted  and  was 
accustomed  to  serve,  and  required  him  to  perform 
the  dangerous  labor  of  a  moulder,  with  which 
he  was  not  familid.r;  and  that,  in  the  latter  em- 
ployment, the  defendant  wrongfully  and  negligently 
associated  him  with  incompetent,  negligent,  and  reck- 
less convicts,  whose  misconduct,  in  the  course  of 
their  joint  labor,  and  without  any  fault  on  plain- 
tiff's part,  caused  the  injuries  of  which  he  com- 
plains. 

On  the  question  of  improper  association  with  un- 
suitable fellow-servants,  the  trial  Judge  charged  the 
jury,  among  other  things,  as  follows:  ^'If  you  find 
from  the  evidence  that  plaintiff  voluntarily  went  with 
defendant  to  the  prison  works,  knowing  he  would 
be  associated  with  convicts,  or,  after  reaching  there, 
found  out  he  was  to  work  with  them,  then  he* 
would  be  held  to  have  assumed  the  risks  of  such' 
employment,  and  cannot  recover;  or,  if  you  find  he 
knew,  or  by  reasonable  diligence  could  have  known, 
that  his  waiters  were  incompetent,  and  continued  to 
work  with  them  without  complaint  to  the  master, 
and  a  promise  to  supply  a  better  one,  then  he  as- 
sumed  that   risk,  and   cannot  recover." 

This  instruction,  though  embraced  in  a  single  sen- 
tence, contains  two  separate  and  independent  propo- 
sitions,  either   of   which,   if   established,   would  inevita- 
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bly  defeat  the  plaintiff's  action.  The  first  proposi- 
tion is  fatally  erroneous,  in  that  it  makes  the  plain- 
tiff's right  of  recovery  depend  exclusively  upon  the 
single  question  as  to  whether  or  not  he  voluntarily 
engaged  in  labor  with  convicts,  without  reference  to 
the  care  or  want  of  care  exercised  by  the  defend- 
ant in  employing  the  convicts.  It  may  well  be  said 
that  the  plaintiff  assumed  all  responsibility  for  his 
association  with  convicts,  as  such,  if  he  voluntarily 
entered  into  the  defendant's  service  with  them,  but 
he  did  not  therel)y  release  the  defendant  from  lia- 
bility for  any  injuries  that  he  might  sustain  in  con- 
sequence of  any  failure  on  the  part  of  the  defend- 
ant to  use  the  requisite  caution  in  employing  and 
retaining  the  convicts  in  its  service.  It  is  plain 
and  familiar  law,  that  the  master  shall  exercise  rea- 
sonable care  in  the  selection  and  retention  of  his 
servants ;  and  that  he  shall  not  associate  one  of 
them  with  another,  or  others,  whom  he  knows,  or, 
by  reasonable  care,  could  know,  to  be  incompetent. 
Wood's  Master  and  Servant  (2d  Ed.),  Sees.  417, 
418 ;  2  Thompson  on  Negligence,  p.  974,  Sec.  4 ; 
7  Am.  and  Eng.  Ency.  Law,  pp.  844,  848 ;  I?'on 
Co.  V.  Dodsorij  7  Lea,  373 ;  Wahash  Ry.  Co,  v. 
McDanieU,    107   U.    S.,    464. 

The  duty  of  the  master  in  this  respect  is  af- 
firmative and  positive ;  and  it  is  the  same  whether 
all  of  those  employed  be  free  laborers,  or  part  of 
them  be  free  and  part  convict,  as  in  the  present 
case.      The   same   reasons  for   the   rule    exist  in   both 
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cases.  The  defendant  owed  the  plaintiff  that  duty, 
notwithstanding  the  fact  that  he  may  have  agreed, 
voluntarily,  to  work  with  convicts;  and  the  jury 
should  have  been  so  instructed.  The  error  indi- 
cated was  not  corrected,  nor  was  its  hurtful  in- 
fluence diminished  by  other  portions  of  the  charge. 
Though  the  jury  might  have  found  every  other  ques- 
tion in  the  case  in  favor  of  the  plaintiff,  they  were 
compelled  to  return  their  verdict  against  him  if  they 
found  that  he  voluntarily  worked  with  convicts. 
Reverse   and   remand   for   a   new   trial. 


I 

m 

I 

« 


• 


374  NASHVILLE : 


Nashville  Lumber  Co.  r.   Fourth  National  Bank. 


Nashville   Lumber  Co.   v.   Foubth   National  Bank. 
{Xai<hvUle.      February   4,    1895.) 

BiiXB  AND  Notes.     LinbilUy  upmi  frmtdulent  indorsement. 

The  transfer  of  a  neg'otlable  note,  by  which  an  accommodation 
indorser  is  made  liable  to  a  Ixma  ,fide  holder  for  the  ultimate 
benefit  of  the  transferer,  who  knew  the  indorsement  was  vltra 
vires  and  void,  makes  the  transferer  liable  to  such  indorser  for 
the  damag'e  sustained,  for  which  suit  can  be  maintained  before 
payment  of  note. 

Cases  cited  and  approved:  8  L.  R.  A.,  2.53;  2  L.  R.  A.,  249;  12  N. 
Y.,  313;  73  N.  Y.,  305,  269;  i07  N.  Y.,  159;  3  N.  Y.  S.  R.,  309: 
33  Hun,  250;  97  N.  Y.,  324. 

Cases  cited  and  distinguished:  120  Mon.,  424;  82  N.  Y,,  396. 


FROM     DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
J.    W.    Bonner,    J. 

Granbery   &   Marks   for   Lumber   Co. 

P.    D.    Maddin   for   Bank. 

Wilkes,  J.  This  is  a  suit  for  damages  for 
wrongfully  transferring  negotiable  paper  to  an  inno- 
cent holder  for  the  purpose  of  imi)osing  upon  the 
complainant,    as    indorser,    a    liability    that    would    not 
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have  existed  if  the  note  had  not  been  so  transferred, 
and  thereby  securing  an  advantage  for  the  transferer 
of  the  paper.  There  was  a  demurrer  to  the  decla- 
ration, which  was  sustained  by  the  Court,  and  plain- 
tiff  appealed,    and   has   assigned   errors. 

The  case,  as  made  out  by  the  declaration,  is  that 
certain  notes  made  by  the  Bond  Lumber  Company 
had  placed  upon  them  the  indorsement  of  the  Nash- 
ville Lumber  Company.  This  indorsement  was  made 
by  the  secretary  of  the  Nashville  Lumber  Company, 
not  only  for  accommodation,  but  without  any  legal 
authority,  and  was  ultra  vire^  and  void.  The  de- 
fendant bank  held  the  notes  tlius  indorsed,  with  legal 
notice  of  their  infirmity  when  made  and  indorsed, 
and,  while  so  holding  them,  the  plaintiff  company  ' 
further  notified  it  that  the  indorsement  was  without 
consideration,  illegal,  and  void,  and  that  the  company 
would   recognize   no   liability  on  account  of    the  same. 

Prior  to  maturity,  the  defendant  bank  indorsed  the 
notes  to  the  Merchants'  National  Bank  of  Louisville, 
and  had  them  rediscounted  by  that  bank.  The  maker 
of     the    notes    was    insolvent     when    the    notes    were 

ft 

transferred  to  the  Louisville  bank,  and  the  declara- 
tion states  that  the  Nashville  bank  fraudulently  re- 
discounted  the  notes  for  the  sole  purpose  of  creating 
a  liabilitv  against  the  plaintiff  company  which  did  not 
before  exist,  and,  because  of  the  creation  of  this  lia- 
bility, plaintiff  claims  the  right  to  sue.  Judgment 
has  been  rendered  in  favor  of  the  Louisville  bank 
against    plaintiff     company    for     the    amount    of     the 
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notes,  it  not  being  able  to  defend  against  the  Louis- 
ville bank,  and  a  part  of  the  same  has  been  paid. 
Such  is  the  case  as  made  out  in  the  bill.  Several 
of  the  grounds  of  demurrer  are  not  well  laid,  but 
we  treat  them  together,  as  raising  the  real  question 
at  issue  in  the  cause,  which  may  be  briefly  stated  as 
follows: 

Can  the  holder  of  negotiable  paper,  upon  which 
there  is  the  void  indorsement  of  a  corporation,  known 
to  be  void  by  the  holder,  transfer  it  to  a  third 
party  with  no  knowledge  of  the  infirmity,  and  thus 
create  a  liability  against  the  indorser,  which  did  not 
exist  in  the  hands  of  the  holder  before  transfer? 
The  gist  of  the  action  is  the  knowingly  transferring 
the  paper  for  the  express  purpose  of  -creating  such 
liability  as  did  not  exist  before  the  transfer,  and 
by   which   the   transferer   is   to   be   benefited. 

While  some  special  objections  are  raised  by  the 
demurrer  to  the  form  of  the  declaration  and  the 
statements  contained  in  it,  these  objections  are  more 
technical  than  real,  and  the  effect  of  the  demurrer 
is  virtually  to  concede  that  the  defendant  bank  had  no 
right  to  recover  upon  the  paper  when  it  made  the 
transfer,  and  that  it  was  transferred  to  the  Louisville 
bank,  apparently  in  due  course  of  trade,  for  the  ex- 
press purpose  of  enabling  that  bank  to  collect  the  note 
despite  the  infirmity  in  it,  the  proceeds  to  be  held 
for  the  use  and  benefit  of  the  Nashville  bank,  and 
thus  imposing  a  liability  on  the  indorser  that  did 
not   exist  while   the   Nashville   bank   held   the   note. 
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On  the  other  hand,  plaintiff  concedes  that  the 
Nashville  bank  might,  if  holding  in  good  faith,  have 
transferred  the  note  in  due  course  of  trade,  and 
made  plaintiff  liable  to  the  transferee,  without  liabil- 
ity against  it,  for  such  transfer;  but  the  gravamen 
of  the  charge  is  that  the  transfer  was  made  not  in 
due  course  of  trade,  so  far  as  the  Nashville  bank 
was  concerned,  but  fraudulently,  to  enable  the  Louis- 
ville bank,  as  an  apparently  innocent  holder,  to  col- 
lect the  proceeds  and  hold  them  for  the  use  and 
benefit  of  the  Nashville  bank,  thus  enabling  the 
Nashville  bank,  through  the  Louisville  bank,  to  col- 
lect the  note  from  plaintiff  as  indorser,  which  it 
could  not  do  if  it  retained  the  note  in  its  own 
possession.  - 

The  plaintiff  insists  that,  while  the  notes  affected 
by  this  infirmity,  so  far  as  the  Nashville  bank  is  con- 
cerned, were  in  the  hands  of  that  bank,  it  had  two 
remedies  to  protect  itself — one  to  enjoin  the  trans- 
fer of  the  notes  till  the  indorsement  was  erased, 
and  the  other  to  notify  the  holder  of  the  illegality 
of  the  indorsement,  and  of  its  non-liability  on  ac- 
count of  it.  It  is  said  the  former  course  was 
doubtful  and  embarrassed,  as  the  plaintiff  company 
could  not  allege  insolvency  of  the  Nashville  bank, 
nor  that  it  was  about  to  make  the  transfer.  Hence, 
the  latter  course  was  pursued,  and  the  claim  now  is 
for  damages  for  making  the  transfer  under  the  cir- 
cumstances. We  have  been  cited  to  no  case  directly 
in   point,    and    perhaps    there    is    none    to    be   found, 
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though  we  think  the  principles  involved  have  been 
settled  upon  a  somewhat  different  state  of  facts  in 
several    cases. 

The  case  of  Met/inqyolltmi  Elexmted  Raihoay  Co. 
V.  Kneehind^  8  L.  R.  A.,  253,  is  relied  on.  That 
was  an  action  for  damages  by  the  corporation  against 
its  directors,  first,  for  illegally  voting  a  salary  to 
the  president  of  the  company,  and,  second,  author- 
izing the  issuance  of  negotiable  notes  therefor, 
which  went  into  the  hands  of  an  innocent  holder. 
The  Court  held  that  no  liability  attached  to  the  di- 
rectors for  voting  the  salary,  for  that,  being  illegal, 
created  no  liability,  but  that  such  of  the  directors 
as  voted  to  issue  the  negotiable  notes  were  liable, 
because  such  notes  did  create  a  liability  when  they 
came  into  the  hands  of  an  innocent  holder.  The 
Court  said:  '*We  think  the  cases  relating  to  this 
subject  rest  upon  the  principle  that  a  person  who 
fraudulently  places  in  circulation  the  negotiable  in- 
strument of  another,  whether  made  by  him  or  his 
apparent  authority,  and  thereby  renders  him  liable 
to  pay  the  same  to  a  hona  fide,  purchaser,  is  guUty 
of  a  tort,  and  liable  for  the  value  of  the  •  note. 
The  essential  injury  common  to  all  cases  of  this 
character  is  the  fraudulent  imposition  of  liability. 
Hence,  there  Should  be  a  common  remedy,  whether 
it  is  called  an  action  for  conversion  or  in  the  nature 
of    a   conversion,    or    a    special    action   on   the   case.'' 

The    case     proceeds:      <*In     what     respect    do    the 
wrongful    acts    of     the    directors    who    negotiated    the 
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notes  differ  from  those  cases  which  were  held  to 
authorize  an  action  for  conversion  or  an  action  in 
the  nature  of  conversion  of  negotiable  paper?  Is 
there  not  in  each  the  same  presumption  of  damages 
springing  from  a  liability  wrongfully  imposed?  Were 
not  all  of  these  actions  founded  on  the  fact  that 
the  maker,  real  or  apparent,  of  a  negotiable  instru- 
ment had,  through  the  wrongful  acts  of  another, 
become  chargeable,  so  that  he  could  be  compelled  to 
pay  such  instrument,  which  would  not  have  ripened 
into  a  valid  obligation  against  him  but  for  such 
wrongful   act  ? ' ' 

There  are  numerous  cases  holding  a  party  liable 
for  the  unauthorized  conversion  of  negotiable  paper. 
In  Decker  v.  Matlieics^  12  N.  Y.,  313,  it  is  said,  in 
sul)stance,  that  the  gravamen  of  such  action  is  the 
wrongful  act  of  the  defendant  in  causing  a  note 
without  value,  except  to  a  hmia  fide  holder,  to  be- 
come valuable  by  a  sale  thereof  to  such  a  purchaser 
as  could  enforce  it  against  the  plaintiff,  and  the  right 
of  action  accrues  as  soon  as  the  transfer  is  made, 
and  before  payment  enforced. 

In  Thayei^  v.  Manly,  73  N.  Y.,  305,  defendant 
fraudulently  induced  plaintiff  to  execute  and  deliver 
to  him  these  notes,  but,  before  they  matured,  plain- 
tiff demanded  their  return  to  him,  which  was  re- 
fused. It  was  held  that,  as  defendant  had  it  in  his 
power  when  suit  began,  to  dispose  of  the  notes  to  a 
horm  fide  holder,  in  whose  hands  they  would  have 
been   valid,   plaintiff  was  entitled   to  recover  their  full 
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value,  which  might  be  discharged  by  a  return  of 
the   notes. 

In  FarnJuva  v.  Beii^dict^  107  N.  Y.,  159,  de- 
fendant being  in  possession,  without  title,  of  certain 
town  bonds  that  had  l)een  fraudulently  issued  through 
his  procurement,  and  which  were  void  in  fact,  but 
apparently  valid,  sold  them  to  hona  fide  purchasers, 
and  thus  rendered  them  valid  and  binding  on  the 
town,  which  was  compelled  to  pay  them.  It  was 
held  that  he  was  liable  to  the  town  for  the  amount 
of  the  bonds,  and  that  an  action  lay  either  in  the 
nature  of  trover  for  the  face  of  the  bonds  or  for 
money  had  and  received  for  the  money  realized 
therefrom,  according  to  the  rule  laid  down  in  Com- 
Htock  V.    liter,  .73   N.    Y.,    269. 

In  Betz  V.  Dally,  3  N.  Y.  S.  R.,  309,  it  was 
held  that,  in  an  action  by  a  partner  against  his  co- 
partner and  others  for  fraudulently  making  notes  in 
the  name  of  the  firm  and  negotiating  them  to  in- 
nocent holders,  the  cause  of  action  was  complete 
when  the  wrong  was  done,  and  that  payment  of 
the  notes  was  not  essential  to  recovery,  the  Court 
holding  that  the  injury  was  done  when  the  notes 
were   first   negotiated. 

In  Ontario  v.  Hill,  33  Hun,  250,  the  defend- 
ants were  held  liable  for  wrongfully  issuing  the  ne- 
gotiable notes  of  a  town,  some  of  which  had  gone 
into  the  hands  of  innocent  holders.  This  case  was 
afterwards  reversed,  but  not  on  this  point.  See 
Ontario    v.    IIUl,    99    N.    Y.,    324.       See,    also,    Ilaa^f 
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V.  Sackettj  2  L.  R.  A.,  249,  and  cases  there 
cited. 

In  the  case  at  bar,  it  is  proper  to  remember 
that  the  Nashville  bank  had  title  to  this  paper  as 
against  the  maker,  and,  so  far  as  the  maker  is 
concerned,  its  transfer  was  in  no  sense  a  conversion 
of  the  paper,  but  it  did  not  have  the  legal  right 
to  the  plaintiff's  indorsement,  nor  any  right  to  pass 
it  to  another.  Nevertheless,  the  transfer  put  the 
legal  title  of  the  paper  and  its  indorsement  in  the 
Louisville  bank,  which  had  no  notice  of  the  in- 
firmity of  the  paper,  and  hence  the  plaintiff  could 
not  defend  against  its  suit.  It  must  be  borne  in 
mind  that  the  case  at  bar  is  not  the  case  of  an 
indorser  who  has  received  value  for  his  name  and 
credit,  and  who  then  seeks  to  avoid  the  contract, 
in  which  case  he'  must  refund  the  money,  or  be 
denied  relief,  and  hence  many  of  the  cases  cited  for 
the  bank  do  not  apply,  and  need  not  be  com- 
mented   on. 

The  case  of  Freeman  v.  Vennepj  120  Mass.,  424, 
is  specially  relied  on  by  defendant  bank,  but  in  that 
case  the  plaintiff,  upon  his  own  showing,  could  not 
impeach  the  defendant's  title  to  the  note,  nor  his 
right  to  transfer  that  title  to  another,  and  it  is  not 
therefore   analogous   to   this. 

The  case  of  SoUn^er  v.  Earle^  82  N.  Y.,  396- 
400,  is  also  relied  on,  but  in  that  case  the  party 
who  sought  damages  for  the  unauthorized  use  of  his 
note   was    denied    relief    because   he   was    guilty   of    a 
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legal   wrong   in   putting   the   note    into    existence,    and 
the   Court  repelled   him   because   of   this   wrong. 

In  this  case  at  bar,  however,  the  plaintiff  com- 
pany did  not  put  its  indorsement  into  circulation, 
but  it  was  made  without  consideration,  for  accom- 
modation, and  without  authority  by  its  secretary,  and 
without   knowledge   of   the   directory. 

The  case,  as  presented  to  us  by  the  declaration 
and  demurrer,  is  that  of  a  holder  of  paper  upon 
which  it  cannot  legally  recover  against  an  indorser 
transferring  that  paper  to  a  third  person  so  as  to 
enable  such  person  to  collect  the  paper  from  the 
indorser,  not  for  the  transferee's  benefit  and  in  due 
course  of  trade,  but  for  the  use  and  benefit  of  the 
transferring  bank,  and  thus  indirectly  holding  the  in- 
dorser liable  when  the  transferring  bank  could  not 
regularly  so  hold  it.  The  principle  would  be  the 
same  if  the  bank  at  Nashville  had  held  the  note  of 
the  plaintiff  on  which  it  was  maker,  and  which  for 
any  reason  was  void,  and  had  before  maturity  ti*ans- 
ferred  it  to  the  Louisville  bank,  in  order  to  enable 
it  to  collect  it  for  account  of  the  Nashville  bank. 
In  each  case  it  is  an  appropriation  to  its  own  use 
by  forms  of  law  of  the  credit  and  money  of  the 
indorser  or  maker  to  which  the  Nashville  bank  had 
no  right,  and  we  think  the  case  falls  within  the 
reason   of   the   cases   here   cited. 

We  are  of  opinion  there  is  error  in  the  ruling 
of  the  Court  below,  and  it  is  reversed,  and  cause 
remanded   for    trial. 
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*  Railroad  v,  Hailey. 
{Xashvnie.       February    7,    1895.) 

Common  Carrier.     Of  passengers, 

A  passenger  on  a  freight  train  with  the  conductor's  permission, 
but  knowing  that  he  is  riding  in  violation  of  the  rules  of  the 
road,  assumes  the  risks  of  accidents. 

Cases  cited  and  approved:  Washburn  v.  Railroad,  3  Head,  638; 
Railroad  v.  Meacham,  91  Tenn.,  428;  Trotlinger  v.  Railroad, 
11  Lea,  533;  81  111.,  245;  49  Tex.,  31;  76  Tex.,  174;  47  N.  W. 
Rep.,  809. 


FROM     DAVIDSON. 


Appeal    from   Circuit    Court    of    Davidson   County. 
J..   W.    Bonner,    J. 

Baxter   Smith   for   Railroad. 

E.    R.   Thurman,    J.  W.   Moore,    J.   P.   Hickman, 
and   J.    D,    Wade   for   Hailev. 

Snodgrass,  Ch.   J.  This  is  a  suit  for  damages  for 

injuries     sustained     on  a     freight     train     in    Florida. 

There  was  a  recovery  of  ^1,000,  and  the  defendant 
appealed   in   error. 

The    plaintiff,    with  others,     applied,     through    one 

*Tbe  risk  assumed  by  a  passeiiKfr  on  a  tTnlghi  train  is  the  subject  of  a  note  to 
Ohio  Valley  Railroad  Clo.  v.  Watson,  19  L.  R.  A.,  310. 


384  NASHVILLE : 


Railroad  v.  Hailej. 


of  the  party,  for  passage  on  a  freight  train,  and 
was  informed  by  the  conductor  that  it  was  against 
the  rules  of  the  company  to  take  passengers  on  that 
train  without  they  had  a  permit  from  the  superin- 
tendent; but,  nevertheless,  after  so  advising  them, 
he  took  them  on  the  train,  and  received  fare  from 
them  as  passengers,  and  they,  being  so  advised,  took 
passage  in  the  caboose.  This,  with  six  other  cars 
preceding  it,  was  thrown  from  the  track  by  a  broken 
wheel,    and   the   injury   thus   inflicted. 

The  Circuit  Judge  charged  the  jury  that,  if  plain - 
tiflF  obtained  passage  under  these  circumstances,  he 
was  not  entitled  to  all  the  rights  of  a  passenger; 
but  he  did  not  tell  them  just  what  relation  the 
plaintiff  would  occupy.  He  also  refused  to  charge 
that  the  defendant  owed  plaintiff  no  other  duty, 
under  these  circumstances,  than  not  to  willfully  or 
intentionally   injure   him. 

In  both  respects  there  was  error.  The  Judge 
should  have  said  to  the  jury  that  the  regulation 
disallowing  passengers  on  a  freight  train  was  a  rea- 
sonable one,  and  the  conductor  of  such  a  train,  in  the 
absence  of  assumed  or  proven  authority,  was  not  to 
be  presumed  as  authorized  to  disregard  it;  and  if 
it  appeared  in  evidence  that,  instead  of  assuming 
such  authority,  the  conductor  in  fact  told  plaintiff, 
or  his  representative  making  the  contract,  that  he 
did  not  have  it,  and  the  plaintiff  then  induced  him 
to  take  plaintiff  on  the  train,  in  violation  of  such 
rule,     and    in    disregard    of     his     obligations    to    the 
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company,  he  did  not  thereby  become  a  passenger, 
or  entitled  to  the  rights  of  a  passenger,  but  was  a 
trespasser,  and  took  the  risk  of  injury  as  such. 
This  is  the  law  according  to  the  great  weight  of 
authority,  and,  manifestly,  as  a  matter  of  reason 
and   justice. 

There  is  no  evidence  in  the  record  as  to  what 
the  law  of  Florida  is,  and  therefore  it  is  presumed 
to  be  the  same  as  our  own.  The  rule  in  this,  as 
in  many  other  States,  is  that,  if  one  take  passage 
on  a  train  or  in  a  car  not  provided  for  passengers, 
without  being  advised  that  he  is  not  permitted  to 
ride  on  such  train  or  car,  he  may  recover  for  in- 
juries sustained  as  a  passenger  while  so  riding. 
Washhur?i  v.  RaUroad  Co.^  3  Head,  638.  But  the 
rule  is  diiOferent  if  he  has  no  right  so  to  believe, 
or  is  informed  to  the  contrary.  Railroad  Co,  v. 
Meiicliem^  7  Pickle,  428;  TrotUnger  v.  RaUroad  Co,^ 
11  Lea,  533;  Railroad  Co.  v.  Brooks,  81  111.,  24S; 
Railroad  Co,  v.  Moore,  49  Texas,  31;  Rail/road  Co. 
V.  Campbell,  76  Texas,  174  (13  S.  W.  Rep.,  19); 
McViety  v.  Railroad  Co.,  47  N.  W.  Rep.,  809 
(Minn.). 

There  are  cases  apparently  holding  the  contrary. 
The  first  one  is  a  Pennsylvania  decision,  under  which 
a  shipper  was  allowed  to  recover  damages  for  in- 
juries sustained  while  his  freight  car  was  attached 
to  a  passenger  train,  though  the  freight  agent  who 
made  the  arrangement  with  him  for  such  shipment 
told    the    shipper,     when    the    application    was    made, 

25— lOP 
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that  a  rule  of  the  company  forbade  it.  The  pas- 
sengter  train,  to  which  the  car  of  .the  shipper  was 
subsequently  attached,  was  not  then  present.  >Vhen 
it  arrived,  however,  the  freight  car  was  attached, 
and  it  thus  appears  that  this  action  was  sanctioned 
by  the  freight  agent  of  the  company,  and  all  the 
company ''s  representatives  on  the  passenger  train. 
Under  such  circumstances,  the  shipper  might  well 
have  l)een  assumed  to  have  participated  in  no  wrong, 
and  no  violation  of  the  rules  of  the  company.  He 
had  the  right  to  ask  the  freight  agent  to  attach  his 
car  to  the  passenger  train,  and,  when  the  agent  told 
him  that  the  rules  of  the  company  forbade  it,  he 
could  not  know  that,  before  the  arrival  of  the  pas- 
senger train,  the  agent  might  not  have  obtained  the 
requisite  authority  to  attach  it,  especially  as  he, 
subsequently,  with  the  assent  of  the  company's  rep- 
resentatives on  the  passenger  train,  did  do  so.  Jiall- 
road  Co.  v.  Chent^rith^  52  Penn.,  382.  Two  other 
cases  cite  this  one  with  approval:  Crerd  v..  Railroad 
Co, J  86  Penn.,  139;  Dunn  v.  Rallroftd  Co.^  58  Maine, 
187;  4  Am.  Rep.,  267.  But  they  are  both  cases  in 
which  the  passenger  does  not  appear  (as  in  the  case 
before  us)  to  have  been  told  that  he  was  riding  in 
violation  of  any  rule  of  the  company,  and,  there- 
fore, do  not  fall  within  the  rule  attempted  to  be  de- 
duced from  the  first  Pennsylvania  case,  but  are  prop- 
erly decided  under  all  the  cases,  and  are  in  strict 
accord  with  that  herein  laid  down.  If  the  case  in  52 
Pennsylvania   be,  however,    treated   as   authority   there, 
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for  the  proposition  that  a  recovery  can  be  had  for 
an  injury  sustained  by  one  riding  on  a  freight  train 
by  inducing  a  conductor  to  violate  a  known  rule  of 
the  company,  of  which  the  conductor  at  the  time 
informs  him,  it  will  not  be  so  treated  here,  as  it 
is  contrary  to  the  former  holdings  of  this  Court, 
and  to  the   general   current   of   authority. 

The    judgment    must,    therefore,    be    reversed    and 
the   case   remanded   for  a   new   trial. 


m 
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Eailboad  t*.  Bean. 
{XoMhrlUe.     February  7,   1895.) 

Abatement.     Of  (ictUnvt  fur  injuries  caruring  death. 

A  suit  for  the  wrong-fiil  killing'  of  a  decedent,  brought,  porsnant 
to  our  statutes,  by  his  administrator  for  the  sole  benefit  of  the 
widow,  there  being  no  surviving  children,  abates  upon  the 
death  of  the  widow,  occurring  even  after  judgment  below  and 
pending  appeal  in  this  Court.  Such  suit  cannot  be  reviyed  or 
prosecuted  after  the  widow's  death  for  the  benefit  of  the  father 
of  the  deceased,  or  of  others  standing  next  in  the  line  of  suc- 
cession. 

Code  construed:  JJ  3130,  3132  (M.  &  V.);  J  2291  (T.  &  S.). 

Cases  cited  and  approved:  Webb  v.  Railway  Co.,  88  Tenn.,  128; 
Railroad  r.  Pitt,  91  Tenn.,  86;  Loague  v.  Railroad,  91  Tenn., 
458;  Greenlee  v.  Railroad,  5  Lea,  418;  28  Minn.,  371. 


FROM    DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
N.    D.    Malone,    Sp.    J. 

Baxter  Smith  for   Railroad. 

Steger,    Washington   &  Jackson   for   Bean. 

McAlister,  J.  This  action  was  commenced  in 
the  Circuit  Court  of  Davidson  County  by  George 
Bean,     administrator     of     Frank     Murray,     deceased, 
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against  the  Louisville  &  Nashville  Eailroad  Company, 
to  recover  damages  for  the  negligent  killing  of  plain- 
tiff^ s   intestate.  . 

It  appears  from  the  record  that,  at  the  locus  in 
quo  of  the  accident,  the  defendant  company  had  con- 
structed two  parallel  tracks.  The  dieceased,  when 
first  seen,  was  walking  on  the  noiiin  line  towards 
Nashville,  but,  as  a  train  approached  him  from  the 
city,  he  crossed  over,  and,  continuing  his  journey, 
walked  on  the  cross-ties  of  the  Southeastern  track, 
when  he  was  overtaken  and  killed  by  a  freight  train, 
which  was  likewise  moving  in  the  direction  of  Nash- 
ville. The  claim  of  plaintiff  is  that  the  deceased 
was  in  full  view  of  engineer  and  fireman  for  a  half 
mile,  and  was  actually  seen  by  the  engineer,  but 
that,  in  consequence  of  the  negligence  of  the  engineer 
and  fireman  in  failing  to  comply  with  the  statutory 
precautions,    plaintiff's   intestate   lost   his   life. 

The  company  pleaded  the  general  issue,  and  also 
a  special  plea'  of  accord  and  satisfaction,  in  which 
it  was  averred  that,  prior  to  the  institution  of  this 
suit  by  the  administrator,  the  widow  of  said  intes- 
tate, in  consideration  of  one  hundred  dollars,  to  her 
paid  by  defendant,  and  the  further  promise  by  de- 
fendant to  pay  the  expense  of  the  burial  and  funeral 
of  the  said  Frank  Murray  (which  account,  amount- 
ing to  $118,  has  since  been  paid),  compromised  and 
settled  any  and  all  claims  against  defendant  growing 
out   of   said   killing. 

The  plaintiff  filed   a   replication   to   this  plea,   aver- 
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ring  that  said  Mary  Ann  Murray  was  insane  at  the 
time  of  the  alleged  accord  and  satisfaction, '  and  at 
the  time  of  the  payment  of  said  one  hundred  dollars, 
and  at  the  time  of  the  payment  of  the  said  burial 
and  funeral  expenses  of  the  said  Frank  Murray,  and 
that  plaintiff  now  tenders  and  pays  into  the  hands 
of  the  clerk  said  one  hundred  dollars  and  the 
amount  of  said  burial  and  funeral  expenses.  Plain- 
tiff  also  averred  that  said  accord  and  satisfaction 
was  obtained  by  fraudulent  constraint  upon  said 
Mary  Ann  Murray;  that  said  Mary  Ann  Murray 
did  not  know  the  contents  of  said  release  at  the 
time  her  signature  to  it  was  obtained,  and  that  said 
defendant's  agents  fraudulently  represented  to  her 
that  the  company  was  not  liable  for  the  killing  of 
her  husband,  and  that  the  said  money  was  handed 
her   as   a  gift   or   gratuity. 

Defendant  company  joined  issue  on  said  replica- 
tion. The  jury,  under  the  charge  of  the  Court, 
returned  a  verdict  in  favor  of  defendant.  Motion 
for  a  new  trial  having  l^een  overruled,  plaintiff  ap- 
pealed and  has  assigned  numerous  errors,  especially 
upon  the  charge  of  the  Court,  In  the  view  we 
have  taken  of  the  case,  these  assignments  have  now 
become  unimportant,  and  will  not  be  considered.  The 
determinative  question  in  the  case  arises  upon  the 
motion  of  defendant's  counsel  to  abate  the  suit  on 
account  of  the  death  of  Mary  Ann  Murray,  which 
has  occurred  since  the  appeal  to  this  Court.  The 
present   suit   was   instituted   by   the   administrator,   and 
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the  widow  of  said  intestate  (to  wit:  •  the  said  Mary 
Ann  Murray)  was  named  as  the  beneficiary  in  the 
plaintiff's  declaration.  The  deceased  left  surviving 
him  no  children,  and  his  father,  Benjamin  Murray, 
is  his  next  of  kin.  The  question  now  presented, 
probably  for  the  first  time  in  this  State,  is  whether, 
upon  the  death  of  the  widow,  the  suit  abates,  or 
can  the  administrator  still  prosecute  it  for  the  bene- 
fit of  the  father,  who  is  the  next  of  kin  of  plain- 
tiff's intestate?  The  question,  when  laid  in  a  nar- 
row compass  and  reduced  to  its  ultimate  analysis,  is, 
whether  the  right  of  action  survives  and  is  limited 
to  those  entitled  to  the  recovery  at  the  death  of 
the  deceased,  or  whether,  upon  the  death  of  those 
then  entitled,  the  cause  of  action  survives  and  re- 
vests in  the  next  of  kin  in  the  line  of  distribution. 
The  settlement  of  this  question  depends  upon  a  proper 
construction  of  the  following  sectioiis  of  the  Code 
(M.    &   v.),    to   wit: 

''3130.  The  right  of  action  which  a  person  who 
dies  from  injuries  received  from  another,  or  whose 
death  is  caused  by  the  wrongful  act,  omission,  or 
killing  by  another,  would  have  had  against  the  wrong- 
doer in  case  death  had  not  ensued,  shall  not  abate, 
or  be  extinguished  by  his  death,  but  shall  pass  to 
his  widow,  and,  in  case  there  is  no  widow,  to  his 
children,  or  to  his  personal  representative,  for  the 
benefit  of  his  widow,  or  next  of  kin,  free  from  the 
claims   of   creditors. 

"3131.    The  action   may  be  instituted   by  the  per- 
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Bonal  representative  of  the  deceased,  but,  if  he  de- 
cline it,  the  widow  or  the  children  of  the  deceased 
may,  without  the  consent  of  the  representative,  use 
his  name  in  bringing  and  prosecuting  the  suit,  on 
giving  bond  and  security  for  costs,  or  in  the  form 
prescribed  for  paupers.  The  personal  representative 
shall  not,  in  such  case,  be  responsible  for  costs,  unless 
he   sign   his   name  to  the   prosecution   botid. 

"3132.  The  action  may  also  be  instituted  by  the 
widow  in  her  own  name,  or,  if  there  be  no  widow, 
by   the    children." 

It  was  held  by  this  Court,  in  Webb,  Adnrr^  v. 
Hallway  Company^  88  Tenn.,  128,  that,  under  these 
statutes,  tl^e  administrator  is  in  fact  a  nominal  plain- 
tiff, the  reiiovery  being  for  the  benefit  of  the  widow 
and  children;  and,  we  may  add,  if  there  be  no 
wife  or  cbiHren,  the  suit  is  commenced  by  the  ad- 
ministrator  for   the   benefit   of    the   next  of   kin. 

Mr.  Wood,  in  his  work  on  Railroads,  Vol.  3, 
Sec.  410,  in  commenting  upon  similar  legislation, 
says:  ''As  the  remedy  exists,  and  is  created,  only 
by  statute,  it  follows  that  it  can  only  be  pursued  in 
the  mode  and  under  the  conditions  specified  therein, 
and  for  the  benefit  of  the  persons  named  therein. 
*  *  *  If  the  damages  recovered  are  for  the 
benefit  of  the  husband,  widow,  parent,  or  next  of 
kin,  the  declaration  must  allege  the  fact,  and  the 
existence  of  such  beneficiary,  for,  if  no  beneficiary 
survives  the  deceased,  no  recovery  can  be  had." 
Sec.    413;     Schwarz   v.    Judd^    28    Minn.,    371. 
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To  the  same  effect  are  our  own  cases.  Judge 
Caldwell,  speaking  for  the  Court  in  Railroad  v.  LUly^ 
AdmW^  90  Tenn.,  565,  said:  ^'The  statute  virtually 
creates  a  liability  in  favor  of  the  widow  or  next  of 
kin,  which  did  not  exist  at  common  law,  hence,  the 
Courts  will  not  extend  or  enlarge  that  liability  by 
liberality   of    construction,   but  will  confine  it  to  cases 

9 

clearly  within  the  provisions  of  the  Act.  No-  right 
of  action  will  be  inferred,  no  remedy  will  be  given, 
in  favor  of  any  person  except  those  distinctly  con- 
templated as  beneficiaries."  In  that  case,  the  admin- 
istrator sued  without  alleging  the  existence  of  any 
statutory  beneficiary.  The  Court  held,  on  demurrer, 
that  such  omission  in  the  declaration  was  fatal  to 
the  right  of  action.  Railroad  v.  Pitt^  Adtni\  91 
Tenn.,    86. 

Still  another  phase  of  this  statute  arose  in  the 
case  of  Loague^  Adtn^r^  v.  Railroad^  91  Tenn.,  458. 
That  suit  Was  b]^ought  by  the  widow  of  Jno.  W. 
Curry  against  the  railroad  company  for  the  negligent 
killing  of  her  husband.  Pending  the  suit,  the  widow 
died,  and  John  Loague,  her  administrator,  moved  the 
Court  to  permit  him  to  revive  the  suit  in  his  name. 
The  motion  was  disallowed  by  the  Circuit  Court,  and 
its  action  was  affirmed  by  this  Court.  Judge  Lur~ 
ton,  delivering  the  opinion  of  the  Court  in  that 
case,  said,  viz.:  **It  would  seem  to  follow,  therefore, 
that  these  statutory  damages  can  only  be  recovered 
in  the  mode  prescribed  by  the  statute.  The  widow 
may   prosecute   the   suit,    but,    if    there   be   no   widow. 
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or  she  die  pending  the  suit,  in  whose  name  may  the 
suit  be  then  prosecuted?  The  statute  answers  the 
first  inquiry.  The  widow  alone  has  a  right  to  sue 
in  the  first  instance.  The  children  have  the  right 
only  when  there  is  no  widow.  Citing  Greenln*  v. 
Railroad,  5  Lea,  418.  *  *  *  The  stat- 
ute does  not  provide  that  the  suit  of  the  widow 
may  be  prosecuted  by  her  personal  representative. 
The  right  to  conduct  such  a  suit  by  the  widow  de- 
pends on  the  statute.  The  right  of  action  being 
given  only  by  the  statute,  must  be  prosecuted  accord- 
ing  to   its   provisions." 

These  cases  illustrate  the  strict  construction  given 
this  statute  by  our  predecessors,  and  very  properly 
limit  the  mode  of  procedure,  as  well  as  the  bene- 
ficiaries, to  the  four  corners  of  the  statute.  The 
precise  question,  however,  we  are  now  called  on  to 
adjudicate  did  not  arise  in  those  cases,  or  in  any 
other  reiiorted  case  of  which  we  are  apprised.  The 
present  suit  was  properly  brought  in  the  name  of 
the  administrator  of  Frank  Murray,  deceased,  and, 
there  being  no  children,  the  wife  was  designated 
in  the  declaration  as  the  statutory  beneficiary. 
The  wife,  at  the  date  of  the  killing  of  deceasjed, 
when  the  cause  of  action  accrued,  was  the  sole 
beneficiary,  and  the  right  of  action  was  not  extin- 
guished by  the  death,  but  passed  to  the  widow. 
It  is  true  the  deceased  left  surviving  him  a  father, 
brothers  and  sisters,  nieces  and  nephews;  but  the 
right    of    action    passed    solely   to    the   widow,    or    to 


DECEMBER  TERM,   1894.  395 

Railroad  v.  Bean. 

the  administrator  for  her  exclusive  benefit,  and  the 
next  of  kin  mentioned  were  not  entitled  to  any 
part  of  the  damages  which  might  be  recovered. 
The  widow  having  died,  the  question  now  to  be 
determined  is,  whether  the  suit  abates,  or  whether 
the  administrator  may  still  prosecute  it  for  the  benefit 
of  the. father  of  deceased,  who  is  the  next  of  kin  now 
surviving.  We  think  the  exclusive  statutory  bene- 
ficiary was  that  person  or  class  of  persons  who 
were  entitled  to  the  recovery  at  the  death  of  de- 
ceased, when  the  cause  of  action  accrued.  In  this 
case  it  was  the  widow,  and,  in  the  language  of  the 
statute,  the  right  of  action '  passed  to  her,  or  to 
the  administrator  for  her  benefit.  The  right  of  re- 
covery having  once  vested  in  the  widow,  it  did  not 
pass,  upon  her  death,  to  her  personal  representative; 
neither  did.  it  revest  in  the  next  of  kin  of  deceased, 
for  the  reason  that  no  provision  is  made  in  the 
statute  for  such  contingency.  The  cause  of  action, 
upon  the  death  of  the  person  to  whom  it  survived, 
or  for  whose  benefit  it  might  be  prosecuted,  was 
thereby  extinguished.  Should  this  suit  be  revived 
and  prosecuted  to  a  successful  termination,  to  whom 
will  the  recovery  be  paid?  It  is  answered,  to  Benj. 
Murray,  the  father  of  deceased,  and,  in  the  ev-ent 
he  should  die,  to  the  brothers  and  sisters.  We 
say  not,  for  the  reason  the  right  of  action  did 
not  survive  or  pass  to  any  of  these  beneficiaries. 
Had  there  been  no  widow  and  children  at  the  death 
of    the    intestate,     the    right    of     action    would    have 
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passed  to  the  father,  or,  rather,  to  the  personal 
representative  for  the  benefit  of  the  father;  or,  in 
the  event  the  deceased  left  no  father  surviving  him, 
the  suit  would  be  prosecuted  for  the  benefit  of  the 
next  of  kin  living  at  the  death  of  deceased.  The 
right  of  action,  however,  does  not  pass  to  any  per- 
son or  survive  to  any  beneficiary  excepting,  those 
appointed  in  the  statute  as  entitled  to  the  recovery 
when  the   cause   of    action   accrued. 

The    suit    having    abated,    the    same    is    dismissed, 
with   costs. 
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NUNNELLY    V.     SOUTHERN    IrON    Co. 

{Nashville.     February  9,   1895.) 

1.  Statute  of  Limitations.     Filing  plea  on  trial  discretionary. 

It  is  matter  of  discretion  whether  the  Court  will  permit  filing  of 
plea  of  the  statute  of  limitations  after  the  trial  has  begun. 
{Post,  pp.  401,  402.) 

2.  License.     Distinguished  from  easement — example. 

The  privilege  to  discharge  water  from  ore  washers  into  a  stream, 
given  without  words  of  grant  by  a  lower  proprietor  to  an  iron 
company  as  long  as  it  ^^may  wish  to  run,  or  have  run,"  said 
washers,  with  an  agreement  to  accept  a  certain  sum  as  the 
full  amount  of  damages  done  by  such  water,  is  a  license  per- 
sonal to  the  licensee,  not  an  easement,  and  does  not  pass  to  the 

grantees  of  such  iron  company.     {Post,  pp.  408-412.) 

Cases  cited:  32  N.  J.  Eq.,  254;  5  Wall.,  599;  30  Am.  Dec,  60;  27 
Am.  Dec,  675;  57  Am.  Dec,  287;  2  Am.  L.  Cases,  506. 

3.,  Estoppel.     License  does  not  create. 

A  mere  license  cannot  operate  to  estop  the  licensor  in  favor  of 
the  licensee,  because  an  estoppel  must  be  mutual.  {Post,  p. 
412.) 

4.  Easement.     Contract  creating  is  loitfiln  statute  of  frauds. 

An  instrument  creating  an  easement  is  within  the  operation  of 
the  statute  of  frauds,  and  must,  therefore,  contain  a  sufficient 
description  of  the  premises  in  which  the  easement  is  granted. 
{Post,  p.  413.) 

5.  Corporations.    Liability  of  officers  for  nuisances. 

The  president  and  general  manager  of  a  corporation  are  person- 
ally liable,  with  the  corporation,  for  damages  caused  to  a  ripa- 
rian proprietor  by  the  long  continued  discharge  of  muddy 
water  into  a  stream,  from  ore  washers  operated  by  the  company 


398  NASHVILLE : 


Nunnelly  v.  Southern  Iron  Co. 


with  their  sanction  and  their  knowledge  of  the  damages  caused 
thereby.     {Post,  pp.  414-419.) 

Case  cited:  54  Am.  Rep.,  231. 


FROM    HICKMAN. 


Appeal  from  Circuit  Court  of  Hickman  County. 
W.    L.    Grigsby,    J. 

Pitts   &   Meeks   for   ifunnelly. 

W.  P.  Clark,  Steger,  Washington  &  Jackson, 
and  Jacob   Leech   for   Southern   Iron   Co. 

E.  H.  Hatcher,  Sp.  J.  The  plaintiff,  W.  S. 
Nunnelly,  sued  the  defendants,  the  Southern  Iron 
Company,  the  Warner  Iron  Company,  J.  C.  Warner, 
and  Percy  Warner,  in  the  Circuit  Court  of  Hickman 
County  for  $5,000,  as  damages  alleged  to  have  re- 
sulted to  the  plaintiff  by  reason  of  certain  nuisances 
alleged  to  have  been  maintained  by  the  defendants. 
The  declaration,  and  as  amended,  contains  three 
several  counts.  In  the  first  it  is  alleged  that  the 
defendants,  for  several  years  prior  to  the  bringing 
of  this  suit,  and  at  the  time  thereof,  were  operating, 
just  east  of  and  near  to  the  premises  of  plaintiff, 
an  establishment  for  mining  iron  ores,  which  are 
cleansed  by  means  of  certain  machines,  into  which 
large     quantities     of    water    were     conveyed     through 
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pipes  from  Mill  Creek;  that  the  clay  and  dirt,  thus 
separated  from  the  ores,  were  carried  off  with  the 
water  in  an  artificial  stream  through  the  premises  of 
plaintiff,  near  by  and '  past  his  residence,  storehouse, 
and  springs,  into  Piney  River,  and  thence  on  through 
said  premises,  polluting  the  waters  of  the  river  and 
of  the  springs,  depositing  large  quantities  of  barren 
clay  and  mud  in  the  bed  of  the  river,  filling  up 
the  fords  thereof  so  as  to  render  them  impassable 
during  the  seasons  of  high  water,  preventing  the 
customers  of  plaintiff  from  coming  to  his  mercantile 
store,  and  thus  damaging  his  trade;  that  when  said 
river  overflows  its  banks,  this  sterile  dirt  and  clay 
are  carried  out  and  distributed  over  the  alluvial 
lands  of  the  plaintiff  adjacent  to  the  river,  lessening 
its  productiveness  and  otherwise  injuring  it;  that  the 
cattle  of  plaintiff  were  killed  by  getting  mired  up 
in  this  sticky  deposit,  and  that  the  fish  in  said 
stream  were  destroyed  by  means  of  the  flow  of  said 
waste   matter   therein,    etc. 

The  second  count  seeks  to  recover  for  alleged 
damages  resulting  from  defendants'  operating  alcohol 
works  on  Birds'  Creek,  near  to  and  east  of  the 
farm  of  plaintiff,  which  creek  flows  across  the 
southern  end  pf  said  farm  into  Piney  River,  and 
from  the  waste  materials  and  noxious  odors  from 
these  alcohol  works  being  discharged  into  said  creek, 
and.  thence  into  Piney  River,  polluting  these  streams 
as   well   as   his   spring. 

The   third    count    seeks    to    recover   for   an   alleged 
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nuisance  of  a  similar  kind,  situated  on  Mill  Creek, 
which  flows  into  Piney  River  north  of  and  above 
the  farm  of  plaintiff,  into  which  creek,  as  it  is  al- 
leged, are  discharged  similar  waste  products  and  foul 
odors  from  alcohol  works  on  Mill  Creek,  which  floats 
thase  noxious  materials  and  odors  into  Piney  River, 
through  the  premises  of  plaintiff;  it  being  averred 
that  these  alleged  odors  and  waste  products  corrupted 
the  waters  of  Piney  River,  destroyed  the  fish  therein, 
and  ruine<l  plaintiff's  spring.  To  the  declaration  the 
defendant8  jointly  tiled  four  pleas,  the  first  being 
the  general  issue,  the  second  was  one  of  accord  and 
satisfaction  as  of  July  30,  1887,  and  the  third  of 
an  accord  and  satisfaction  as  of  February  25,  1887, 
by  the  Standard  Charcoal'  Company,  which,  it  was 
averred,  operated  as  an  easement,  and  that  this  ease- 
ment was  assiorned  bv  the  Standard  Charcoal  Com- 
pany  to  The  Warner  Iron  Company.  The  fourth 
plea  sets  up  an  estoppel  by  virtue  of  a  certain  writ- 
ten instrument,  executed  by  the  plaintiff  on  the 
thirtieth  day  of  July,  1887,  the  tenor  of  which  will 
be  noticed  hereafter.  Issue  was  joined  upon  the 
first,  second,  and  third  pleas,  but  the  fourth  plea 
was  demurred  to  by  plaintiff  for  the  reasons  which 
will  }>e  discussed  later  on.  His  Honor,  the  Circuit 
Judge,  sustained  this  demurrer  and  ordered  this 
fourth  plea  to  be  stricken  out.  The  Warner  Com- 
pany and  the  Southern  Iron  Company  each  filed  an 
additional  separate  plea.  That  of  the  Warner  Com- 
pany  avers   that   L.    H.    Nunnelly,   plaintiff's  ancestor, 


DECEMBER  TERM,  1894.  401 

Nunnelly  u.  Southern  Iron  Co. 

in  December,  1880,  leased  to  one  Goodrich,  for  a 
period  of  sixteen  years,  the  ore  banks  described  in 
the  declaration,  for  the  purpose  both  of  mining  and 
of  washing  ores,  and  that  on  the  nineteenth  day  of 
February,  1884,  said  L.  H.  Nunnelly  signed  a  writ- 
ten permission  to  flow  mud,  water,  and  dirt  through 
his  lands  in  question ;  tliat  Goodrich  conveyed  this 
lease  to  the  Warner  Iron  Company  before  this  suit; 
that  since  the  execution  of  said  lease,  plaintiff  in- 
herited said  premises  by  the  death  of  said  L.  H. 
Nunnelly,  and  that,  on  July  30,  1887,  plaintiff,  by 
written  instrument,  gave  to  the  Warner  Company 
the  right  to  flow  muddy  water  from  the  washing 
of  said  ores,  which  written  instrument,  it  is  averred, 
was  to  be  in  full  satisfaction  of  all  damages  com- 
plained  of   in   the   declaration. 

The  additional  or  fifth  plea  of  the  Southern  Iron 
Company  alleges  that,  on  December  26,  1889,  G. 
M.  Fogg  and  others,  as  trustees  of  the  Warner 
Iron  Company,  sold  to  the  Southern  Iron  Company 
all  of  its  property,  franchises,  easements,  licenses, 
and  contract  rights  in  Hickman  County,  among  which 
was  the  written  agreemept  referred  to  in  the  fore- 
going plea  of  the  Warner  Iron  Company,  and  that 
this  contract  was  executed  as  full  satisfaction  of  the 
injuries   complained   of. 

There  was  Replication  to  these  two  pleas  and  is- 
sue thereon.  The  cause  was  heard  by  the  Circuit 
Judge   without   the  intervention   of    a   jury,   and   after 

examination    of     plaintiff     as    a    witness    had    begun, 
26— iop 
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and  more  than  sixteen  months  after  the  filing  of  the 
first  four  pleas,  counsel  for  defendants  presented  a 
sworn  plea  of  the  statute  of  limitations  of  three 
years,  and  in  an  affidavit  assigned  his  reasons  for 
not  sooner  presenting  said  i)lea.  Uix>n  o])jection 
from  plaintiff's  counsel,  the  Circuit  Judge  declined 
to  permit  this  plea  to  be  tiled,  ]>ecause  no  sufficient 
excuse  was  given  for  the  delay,  to  which  action  of 
His   Honor   defendant's   counsel   excepted. 

The  record  discloses  the  following  undisputed  facts: 
The  plaintiff  is  the  owner  of  a  valuable  farm  of 
alx)ut  1,800  acres  in  Hickman  County,  which  he  cul- 
tivates, and  on  which  he  has  a  mercantile  store,  and 
through  which  farm  flow  three  streams — Piney  River, 
Tanyard  Branch,  and  Bird's  Creek.  Piney  River 
flows  through  the  entire  width  of  this  farm,  from 
north  to  south;  Tanyard  Branch  and  Bird's  Creek 
are  both  tributary  to  Piney  River  from  the  east, 
and  flow  through  a  portion  of  this  farm,  the  former 
through  the  northern  or  upi)er,  and  the  latter 
through  the  southern  or  lower  part  thereof.  On  the 
farm,  and  near  these  streams,  are  several  vahiable 
springs  of  clear,  pure  w-ater.  Plaintiff  and  his  sis- 
ter jointly  inherited  this  farm  upon  the  death  of 
their  father,  L.  H.  Nunnell}',  and  plaintiff  bought 
his  sister's  interest  therein.  In  1880,  L.  H.  Nun- 
nelly,  plaintiff's  father,  leased  to  one  Goodrich  fifty 
acres  of  this  farm  lying  on  the  east  margin  thereof, 
and  near  to  Tanyard  Branch,  for  the  purpose  of 
mining   iron   ore   and   other    minerals    therefrom,    with 
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the  exclusive  right  of  so  doing  for  a  period  of  six- 
teen years.  This  lease  was  signed  by  the  plaintiff 
also,  and  was  duly  registered.  The  consideration  for 
the  lease  was  that  the  lessor  was  to  receive  one 
tenth  of  the  ores  and  minerals  taken  from  the  land, 
or  the  cost  of  mining  and  delivering  same  at  the 
shaft  in  shipping  condition.  Goodrich  transferred  this 
lease  to  the  Warner  Iron  Company,  who  began  min- 
ing operation  about  1882  or  1883.  The  Warner 
Iron  Company  owned  lands  adjoining  this  fifty  acre 
tract  thus  leased  from  plaintiff's  father,  and  most  of 
the  iron  ore  mined  came  from  about  ten  acres  of 
this   land    belonging   to   said   company. 

At  first,  the  ores  were  separated  from  the  clay 
and  dirt  by  screens  and  sieves,  and  those  waste  ma- 
terials were  not  carried  off;  but  about  1884  the 
Warner  Iron  Company  laid  pipes,  by  means  of 
which  water  was  conveyed  from  Mill  Creek  to  these 
mines,  a  distance  of  about  one  and  a  half  miles. 
Washing  machines  were  then  put  up  on  the  lands  of 
the  Warner  Iron  Company,  into  which  the  ores  were 
placed,  and  then  separated  from  the  dirt  and  clay 
by  the  water  from  said  pipes.  This  water,  after 
thus  washing  the  ores,  was  discharged,  with  the  mud 
and  clay,  into  Tanyard  Branch,  from  whence  it 
flowed  through  plaintiff's  premises  into  Piney  River, 
and  on  down  the  river  through  said  premises.  Tan- 
yard  Branch  is  the  only  natural  outlet  by  which 
this  muddy  water  and  waste  materials  can  be  flowed 
from  these  mines  at  Nunnelly  ore  banks.     The  muddy 
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water,  dirt,  and  clay,  which  were  carried  from  the 
washing  machines,  caused  heavy  deposits  of  mud  and 
sticky  clay  to  settle  in  the  beds  of  the  branch  and 
river,  and,  in  seasons  of  high  water,  when  the 
streams  overflowed  their  banks,  this  mud  and  clay 
were  washed  out  and  over  upon  the  adjacent  alluvial 
land  of  plaintiff,  and  deposited  thereon,  as  well  as 
upon  the  road  leading  through  his  farm,  by  means 
of  which  road  some  of  his  customers  usually  came 
to  his  store  to  trade.  Plaintiff's  stock  frequentlj^ 
mired  up  in  this  sticky  deposit  on  his  lands,  and 
some  of  said  stock  were  thus  lost,  though  the  value 
thereof  is  not  shown.  Some  of  this  muddy  water 
and  waste  matter  inundated  his  springs.  After  the 
Warner  Iron  Company  had  thus  operated  its  wash- 
ing machines  from  five  to  seven  years,  said  company 
erected  dams  across  the  hollow  near  said  machines, 
which  dams  intercepted  the  mud  and  clay  washed 
from  the  ores,  and  thus  permitted  only  clear  water 
to  flow  through  plaintiff's  premises.  As  long  as 
these  dams  were  kept  in  good  repair,  no  injury  was 
caused  from  the  washing    of    the    ores. 

The  Warner  Iron  Company  owned  and  operated 
certain  alcohol  works  on  Mill  Creek,  for  the  manu- 
facture of  wood  alcohol.  Mill  Creek  flows  into  Piney 
River  about  two  miles  north  of  and  above  said  farm 
of  plaintiff.  The  waste  matter  and  disagreeable  odors 
from  these  alcohol  works  were  discharged  into  Mill 
Creek,  which  carried  them  into  Piney  River,  and 
through    said    farm,    impregnating    the   waters   of    the 
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river  and  spring  of  plaintiff  with  said  odors  and 
waste   products. 

In  1881,  the  Standard  Charcoal  Company,  not 
sued  herein,  erected  similar  alcohol  works  on  Bird's 
Creek,  just  east  of  and  above  plaintiff's  farm,  from 
which  works  similar  waste  products  and  odors  were 
discharged  into  said  creek,  which  floated  them  along 
the  creek  and  into  Piney  River,  through  plaintiff's 
farm,  and  impregnated  these  streams  and  a  spring 
on  said  farm  with  said  odors  and  waste  matter.  In 
the  latter  pnrt  of  1888,  the  Standard  Charcoal  Com- 
pany sold  these  last  named  alcohol  works  to  the 
Warner  Iron  Company,  which  latter  company  oper- 
ated them  until  December,  1889,  at  which  time  the 
Warner  Iron  Company  conveyed  all  of  its  property, 
franchises,  licenses,  easements,  etc.,  in  Hickman 
County  to  G.  M.  Fogg  et  al,,  trustees,  which  trus- 
tees  sold  the  same  in  January,  1890,  to  the  South- 
ern Iron  Company.  There  is  considerable  conflict  in 
the  proof  as  to  the  effect  of  the  waste  matter  and 
deposits  upon  the  waters  of  the  streams  and  springs, 
and  upon  the  fertility  of  the  soil,  and  whether  the 
fish  in  the  streams  were  or  not  driven  therefrom  by 
the  discharge  from  the  ore  washers  and  alcohol  works; 
and,  in  fact,  there  was  conflict  in  the  proof  as  to 
nearly   every   element   of    alleged   damage. 

His  Honor,  the  Circuit  Judge,  after  hearing  the 
evidence,  rendered  judgment  in  favor  of  plaintiff  and 
against  the  two  defendant  corporations,  as  follows: 
That    the   Warner    Iron    Company,    by   reason   of    the 
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flow  of  the  refuse  and  oflfensive  matter  down  Bird's 
Creek,  and  into  plaintiff's  spring,  drinking  and  stock 
water,  is  liable  to  him  in  the  sum  of  $100,  and  in 
the  further  sum  of  $500  as  damages  caused  to  plain-, 
tiff  by  the  deix)sit  of  red  mud  upon  his  bottom  lands. 
His  Honor  further  adjudged  that  the  Southern  Iron 
Company  was  liable  to  plaintiff  in  the  sum  of  $1,000 
as  damages  resulting  from  the  deposit  of  mud  from 
the  washers  upon  plaintiff's  bottom  lands,  and  in  the 
fords  of  the  creek.  He  held  that  the  proof  failed 
to  show  that  J.  C.  and  Percy  Warner  were  active 
participants  in  the  nuisances  in  such  a  manner  as 
to  render  them  personally  liable,  and  he  therefore 
dismissed  the  suit  as  to  them.  He  further  held 
that  the  various  written  instruments  plead  and  relied 
on  by  defendants  as  defenses  to  this  suit  were  mere 
licenses,  which  could  afford  no  protection  to  the  trans- 
ferees thereof,  but  expired  at  the  several  dates  of 
their  respective  transfers.  The  plaintiff  and  defend- 
ants both  appealed  in  error,  and  both  parties  have 
assigned   errors. 

Passing  by  the  probably  improper  joinder  of  the 
two  defendant  corporations  for  torts  which  the  proof 
disclosed  to  be  separate  and  independent  of  each 
other,  such  supposed  misjoinder  not  being  raised  by 
counsel,  we  pass  to  the  consideration  of  the  questions 
raised  by  the  pleadings  and  the  assignments  of  errors. 

The  verdict  of  the  Circuit  Judge  is  abundantly 
sustained  by  the  evidence,  in  so  far  as  the  amount 
of    damages    awarded    is    concerned;     and,    under    the 
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rule  of  this  Court,  the  judgment  will  not  be  dis- 
turbed unless  there  be  some  error  in  the  record. 
The  filing  of  the  plea  of  the  statute  of  limitations 
bv  defendant  was  in  the  sound  discretion  of  the 
Circuit  Judge,  and  the  record  fails  to  show  that 
this  discretion  was  improperly  exercised.  It  was 
therefore  not  error  to  refuse  to  permit  this  plea  to 
be   filed. 

The  plaintiff  was  permitted  to  testify,  over  ob- 
jection of  defendants'  counsel,  as  to  his  estimate  of 
the  value  of  the  fishing  privilege  to  his  farm.  Even 
if  this  were  error,  it  was  entirely  harmless,  for  the 
reason  that  the  damage  to  the  fishing  privilege  formed 
no   part   of    the   recovery   against    defendants. 

To  the  question  urged  with  so  much  earnestness 
and  ability  by  counsel  for  defendants,  that  there 
was  an  easement  of  necessity  to  flow  these  waste 
materials  from  the  mining  products  growing  out  of 
the  original  lease,  and  out  of  the  fact  that  Tan- 
yard  Branch  was  the  only  natural  outlet  by  which 
these  waste  materials  could  be  flowed  from  the  mines, 
it  is  sufficient  to  say  that  neither  the  pleadings  nor 
the  assignment  of  errors  raise  this  question.  Be- 
sides, it  is  in  proof,  and  undisputed,  that  when  the 
lease  was  executed,  and  for  a  year  or  two  there- 
after, the  dirt  and  waste  materials  were  not  sepa- 
rated from  the  ores  by  the  washing  or  hydraulic 
process,  but  by  means  of  screens  and  sieves,  and 
the  waste  was  then  left  on  the  grounds.  His  Honor 
might,   therefore,    have   been  warranted   in  the   conclu- 
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sioD  that  the  parties  did  not  contemplate  the  necessity 
of  flowing  these  waste  materials  through  the  premises 
in   question   at   the   time   the   lease   was   executed. 

Counsel  for  defendants  insist,  also,  in  argument, 
upon  an  equitable  estoppel,  created,  as  they  insist, 
by  the  conduct  of  plaintiff  and  his  ancestor  in  en- 
couraging a  large  expenditure  of  money  in  the  erec- 
tion of  the  plant,  and  laying  of  pipes  to  convey 
water  with  which  to  wash  the  ores.  But,  as  before 
stated,  there  is  evidence,  undisputed,  tending  to  show 
that  the  parties  did  not  contemplate,  at  the  time  of 
the  lease,  that  the  ores  w^ould  be  separated  from  the 
dirt  and  clay  by  means  of  water,  which  would  have 
to  flow  throuo:h  said  natural  outlet:  nor  is  there  anv 
proof  whatever  that  plaintiff,  or  his  ancestor,  ever 
encouraged,  directly  or  indirectly,  the  investment  of 
money  in  providing  means  by  which  to  cleanse  the 
ores  by  the  washing  or  hydraulic  process.  Nor,  in- 
deed, do  either  the  pleadings  or  the  assignment  of 
errors   rely   upon   such   an   equitable   estoppel. 

This  brings  us  to  the  remaining  and  vital  ques- 
tions  involved   in   this   lawsuit: 

1.  Were  the  several  written  instruments  plead  and 
relied  on  by  defendants  mere  licenses,  personal  to  the 
licensees,  and  not  assignable,  but  revoked  or  expired 
when  transferred  by  the  licensees?  Or  did  they  create 
such  essential  and  permanent  rights  as  to  be  in  the 
nature  of  easements  running  with  the  realty,  and  as- 
signable so  as  to  operate  as  a  protection  to  the 
assignees   thereof? 
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2.  Did  the  several  instruments  offered  in  evidence 
sustain   the   pleas   of   accord   and   satisfaction? 

3.  Are  J.  C.  and  Percj  Warner  liable  in  this 
action  ? 

The  distinction  between  an  easement  and  a  license 
is  often  so  metaphysical,  subtle,  and  shadowy  as  to 
elude  analysis.  As  said  by  the  Vice  Chancellor,  in 
J^st  Jersey  Iron  Co.  v.  WrigJit^  32  N.  J.  Eq. 
Rep.,  p.  254:  ''The  adjudications  upon  this  subject 
are  numerous  and  discordant.  Taken  in  their  aggre- 
gate, they  cannot  be  reconciled;  and,  if  an  attempt 
should  be  made  to  arrange  them  into  harmonious 
groups,  some  of  them  would  be  found  to  be  so 
eccentric  in  their  application  of  legal  principles,  as 
well  as  in  their  logical  deductions,  as  to  be  im- 
possible of  classification."  But  there  are  certain  fun- 
damental principles  underlying  most  of  the  cases, 
which  enable  Courts  to  distino^uish  an  easement  from 
a  license,  when  construed,  as  all  instruments  must 
be,  in  the  light  of  surrounding  circumstances.  Mr. 
Washburn  defines  a  license  as  ''an  authority  to  do 
a  particular  act,  or  sei'ies  of  acts,  upon  another's 
land,  without  possessing  any  estate  therein."  He 
defines  an  easement  as  follows:  "An  easement  im- 
plies an  interest  in  the  land,  which  can  only  be 
created  by  writing,  or,  constructively,  its  equivalent 
— prescription.  A  license  may  be  created  by  parol. 
*  *  *  It  matters  not  whether  the  license  be  oral 
or  in  writing,  in  respect  to  its  being  parol,  if  the 
paper    giving    it    have    no    requisites     of    a    grant," 
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1  •  Washburn  on  Real  Property,  *9,  398.  Again 
he  savs:  '*So  \onfr  as  a  license  is  executory,  it 
may  lie  revoked  at  the  pleasure  of  the  licensor." 
To  the  same  effect  are  Washburn  on  Easements  and 
Servitudes,  p.  6;  7>  I/firo  v.  United  Sfat^j<^  5 
Wall.,  599;  3  Kent's  Com.,  p.  *453;  Gould  on 
Waters,  Sees.  322,  323;  1  Warvelle  on  Vendors, 
pp.    43,    44;    1    Sugden   on   Vendors,    p.    177. 

The  discussion  of  licenses,  in  a  large  number  of 
the  cases  and  authorities,  grows  out  of  licenses  cre- 
ated by  parol.  Some  of  them  hold  such  licenses 
to  l^e  revocable,  even  when  a  consideration  is  i>aid 
therefor;  otherwise,  it  is  said,  they  would  defeat  the 
operation  of  the  statute  of  frauds.  See  Mumford 
V.  Whitney^  30  Am.  Dec,  60;  Prince  v.  Case^  27 
Am.  Dec,  675;  Onrles  v.  K'ulder^  57  Am.  Dec, 
287.  But  there  are  other  cases  which  hold  that 
even  parol  licenses,  without  consideration,  are  not, 
revocable  when  executed;  and  some  of  these  author- 
ities go  to  the  extent  of  holding  that  such  executed 
licenses  are  assignable.  All  of  such  authorities  as 
hold  such  licenses  irrevocable  and  assignable,  treat 
them  as  in  the  nature  of  equitable  estoppels.  See 
the  extensive  notes  to  JRericJc  v.  Kern^  2  Am.  L. 
Cases,    506,   where  the  subject  is  exhaustively  treated. 

It  is  universal,  however,  both  upon  principle  and 
authority,  that  it  requires  words  of  grant  to  create 
an  easement  or  a  permanent  interest  in  realty;  and 
it  is  equally  obvious  that,  in  construing  instruments 
of    all   kinds,    the   object   of    the   Court    should    be   to 
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ascertain    the    purpose    and    meaning    of    the    parties 
thereto. 

With  the  above  definitions  and  principles  in  view, 
let  us  examine  the  written  instruments  relied  upon 
by  defendants  to  defeat  this  action.  All  of  them 
were  properly  acknowledged  and  duly  registered. 
The  first  is  the  one  executed  July  30,  1887,  by  the 
plaintiff  alone,  and  is  relied  upon  in  defendant's 
fourth  plea  as  an  estoppel,  and  it  is  copied  in  full 
in  the  plea.  It  recites  that,  for  the  sum  of  $500, 
''I,  W.  S.  Nunnelly,  have  bargained  and  agreed, 
and  do  hereby  bind  myself,  to  allow  the  Warner 
Iron  Company  to  pass  the  muddy  water  from  their 
washers  at  Nunnellv  ore  banks  by  and  through  mv 
farm  and  premises  as  long  as  said  Warner  Iron  Com-, 
pany  may  wish  to  run,  or  have  run,  said  washers. 
I  further  agree  and  bind  myself  to  accept  $600  as 
full  amount  of  damages  done  or  that  may  hereafter 
be  done,  except  in  the  case  of  a  large  spring  at 
lower  end  of  said  Nunnelly's  farm  should  be  dam- 
aged  by  the  settlings  of,  and  mud  from,  said  wash- 
ers, then  said  Warner  Iron  Company  agree  and  bind 
themselves  to  remedy  such  damages  by  building  a 
stone  or  brick  w^all,  so  as  to  protect  said  spring 
from  the  settlings  of  mud  from  the  washers.  It  is 
further  agreed  by  the  Warner  Iron  Company  that 
if  any  of  Nunnelly' s  stock  should  get  mired  in  the 
mud»  settlings  on  the  river  or  sloughs  passing  through 
Nunnelly' s  farm,  and  should  be  a  loss  to  him,  then 
the   Warner    Iron   Company   is   to   be    responsible   for 
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such  loss.  It  is  fully  agreed  and  understood  that 
the  above  Ip500  is  for  damages  to  the  branch  that 
passes  my  farm,  and  not  for  damage  done  in  the 
river,   except   the   above   named   damage." 

This  plea  was  demurred  to  because  the  instrument 
relied  on  was  insufficient  as  an  estoppel,  because  it 
shows  upon  its  face  that  it  applies  to  the  damages 
in  the  branch,  and  not  to  Piney  River,  and  does 
not  protect  the  assignees  or  the  other  defendants. 
The  Court  sustained  this  demurrer,  and,  we  think, 
properly. 

The  instrument  contains  no  words  of  grant,  and, 
by  the  express  terms  thereof,  it  is  limited  to  the 
Warner  Iron  Company  only  so  long  as  said  com- 
pany shall  run  or  have  run  the  washers  in  question: 
so  that,  by  the  very  terms  of  the  instrument,  the 
license  would  terminate  whenever  the  Warner  Iron 
Company  placed  it  beyond  its  power  to  further  op- 
erate these  washers,  or  to  have  them  operated.  Nor 
could  this  instrument  operate  as  an  estoppel.  It  is 
a  cardinal  principle  of  the  law  of  estoppels  that 
they  must  be  mutual  to  ])e  effective  for  any  pur- 
pose. 2  Herman  on  Jistoppel,  Sees.  793  and"  889. 
At  Section  772  it  is  said:  *'The  rule  requiring  re- 
ciprocity in  cases  of  estoppel  necessarily  requires 
that  a  lease  shall  be  by  indenture,  and  not  by  deed 
poll;  for  both  the  lessor  and  lessee  must  be  bound, 
or  neither."  See  also  the  cases  cited  in  2  Milli- 
ken's  Digest,  1348.  Nor  do  we  think  that  the 
damages   which   were   paid   for,    as   recited   in   this   in- 
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strument,  covered  or  referred  to  those  sued  for  in 
the  declaration,  and  therefore  did  not  operate  as  an 
accord  and  satisfaction  thereof,  as  relied  upon  in 
the   third   and   fifth   pleas. 

Counsel  for  defendants  earnestly  insist  that  this 
instrument  created  an  easement.  In  this  view  we 
cannot  concur.  An  easemenjt  is  an  interest  in  land 
— an  incorporeal  interest,  it  is  true,  but  an  interest, 
nevertheless — and  is  within  the  operation  of  the 
statute  of  frauds.  3  King's  Tenn.  Digest  (2d  Ed.), 
p.  1848,  Sec.  27,  and  cases  cited.  There  is  no 
description  whatever  in  this  instrument  of  any  j'ealty; 
not  even  the  State  or  county  of  its  location  is  given, 
no   metes   or   bounds   or   limits. 

The  next  instrument  relied  upon  by  defendants  to 
defeat  this  action  is,  also,  one  set  up  in  the  fifth  plea 
of  the  Warner  Iron  Company,  to  wit:  the  one  executed 
by  L.  H.  Nunnelly,  on  February  19,  1884.  This 
instrument  was  signed  by  L.  H.  Nunnelly  alone,  and 
stipulated  that,  for  certain  considerations,  the  Warner 
Iron  Company  was  to  have  a  water  way  for  flowing 
off  the  mud,  etc.,  through  Nunnelly' s  lands,  and  pro- 
vides for  arriving  at  the  measure  of  any  damage  to 
his  land  by  arbitration.  This  instrument,  although 
called,  in  the  fifth  plea,  **a  written  permission  to 
flow  muddy  water  and  dirt"  through  Nunnelly 's  land, 
yet,  by  a  fair  construction  of  the  whole  plea,  it  suf- 
ficiently relies  upon  this  instrument  as  conferring  an 
easement  to  the  Warner  Iron  Company  to  flow  the 
muddy  water  and  dirt  through  Nunnelly's  farm.       But 
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it  is  ineffectual  as  a  bar  to  this  suit,  for  several 
reasons:  as  a  conveyance  of  an  easement  in  realtv,  it 
contains  no  description  whatever  of  the  land  upon 
which  the  easement  is  to  l^e  fastened;  as  an  agreement 
to  submit  to  arbitration  the  measure  of  damages,  it  is 
not  sufficient,  for  the  reason  that  it  does  not  bind 
the  Warner  Iron  Company,  nor  was  it  relied  upon 
in   the   pleadings   for    this   latter    purpose. 

We  are  of  opinion  that  the  instrument  of  Feb- 
ruary 25,  1877,.  executed  by  W.  S.  Nunnelly  to  the 
Standard  Charcoal  Company,  is  sufficient  to  create  an 
easement.  It .  locates  the  realty  as  being  in  Hickman 
County,  Tenn.,  adjacent  to  the  works  of  the  Standard 
Charcoal  Company.  It  identifies  the  easement  granted 
by  limitin<2:  it  to  the  channel  of  Bird's  Creek.  It 
contains  express  words  of  grant,  and  grants  the  ease- 
ment ''for  all  future  time,''  and  is  supiwrted  by  a 
valuable  consideration.  This  instrument  was  relied  on 
in  the  third  plea  as  an  accord  and  satisfaction,  and, 
also,  as  an  easement  passing  by  transfer  from  the 
Standard  Charcoal  Company  to  the  Southern  Iron 
Company,  and  is,  we  think,  a  sufficient  bar  to  any 
recovery  for  the  injuries  resulting  from  the  alcohol 
works  on  Bird's  Creek,  and  which  injuries  the  Circuit 
Judge   found   to   amount   to    $100. 

The  Circuit  Judge  held  that  defendants,  J.  C. 
and  Percy  Warner,  were  not  active  personal  partici- 
pants in  the  nuisances  so  as  to  make  them  person- 
ally liable.  The  only  proof  in  the  record  as  to  the 
connection  of   these   defendants  with   the  wrongs   com- 
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plained  of,  is  to  be  found  in  the  testimony  of  plain- 
tiff and  J.  B.  Thompson,  a  witness  called  by  plaintiff. 
Plaintiff  testified  that  J.  C.  Warner  was  president 
of  the  Warner  Iron  Company,  and  also  of  the 
Southern  Iron  Company  for  a  short  while  after  the 
latter  company  had  purchased  the  properties  of  the 
former  company.  Mr.  Thompson  also  testified  that 
J.  C.  Warner  was  Hhe  president  of  the  Warner  Iron 
Company;  and  the  plaintiff  understood  that  J.  C. 
Warner  was  a  director  and  one  of  the  largest  stock- 
holders of  the  Southern  Iron  Company.  lie  testified 
that  Percy  Warner  was  the  general  manager  of  both 
companies;  that  he  was  frequently  at  the  washer 
plant  at  Nunnelly  ore  banks,  and  took  an  active 
part  in  the  oj^ration  of  said  washer.  He  further 
testified  that  both  J.  C.  and  Percy  Warner — father 
and  son — knew  these  works  were  going  on,  and  that 
he,  the  plaintiff,  frequently  talked  with  both  of  them 
about  these  works,  and  urged  them  to  put  in  the  dams 
before  they  were  in  fact  put  in,  and  offered  to  give, 
without  charge,  the  privilege  of  erecting  them  across 
the  hollow  on  his  land,  if  they  would  put  them  in 
and  stop  the  flow  of  nuid  onto  his  farm.  It  was 
also  in  proof,  as  already  shown,  that  these  washers 
were  operated  from  five  to  seven  years  Ixjfore  any 
dams  were  built,  and  that  the  dams,  when  built  and 
in  repair,  prevented  the  mud  and  waste  products 
from  flowing  down  upon  plaintiff's  farm.  J.  B. 
Thompson,  on  cross-examination,  says:    ''The  Warners 
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only   acted    ss    officers.       I    never    knew   them    to   do 
anything   as   individuals/' 

When  a  person  enters  into  a  contract  with  a 
corporation,  through  its  agents  or  officers,  fairly  and 
in  good  faith,  there  can,  under  no  circumstances, 
any  liabilit}^  attach  to  such  agents  or  officers  in 
respect  to  the  contract,  unless  so  stipulated.  In 
such  a  case,  the  person  gets  just* what  he  bargained 
for,  a  liability  against,  or  a  contract  with  the  cor- 
poration alone.  But  the  torts  or  wrongs  of  corpo- 
rations, through  its  agents  or  officers,  are  governed 
by  an  entirely  different  principle  of  law.  If  the 
agent  of  a  corporation,  or  of  an  individual,  commits 
a  tort,  the  agent  is  clearly  liable  for  the  same;  and 
it  matters  not  what  liabilitv  mav  attach  to  the 
principal  for  the  tort,  the  agent  must  respond  in 
damages  if  called  upon  to  do  so.  This  principle  is 
absolutely  without  exception — is  founded  upon  the 
soundest  legal  analogies  and  the  wisest  public  policy. 
It  is  sanctioned  by  both  reason  and  justice,  and 
commends  itself  to  everv  enlitjhtened  conscience.  To 
permit  an  agent  of  a  corporation,  in  carrj-ing  on 
its  business,  to  inflict  wrong  and  injuries  upon  others, 
and  then  shield  himself  from  liability  behind  iiis 
vicarious  character,  would  often  lx)th  sanction  and 
encourage  the  perpetration  of  flagrant  and  wanton 
injuries  by  agents  of  insolvent  and  irresponsible  cor- 
porations. It  would  serve  to  stimulate  the  zeal  of 
responsible  and  solvent  agents  of  irresponsible  and 
insolvent   corporations    in    their    efforts    to    repair   the 
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shattered  fortunes  of  their  failing  principals  upon  the 
ruins  of  the  rights  of  others.  Says  Mr.  Morawetz: 
^*The  agents  of  a  corporation  are  clearly  liable  for 
their  tortious  acts;    they  are  therefore   liable  for   any 

r 

injury  to  the  property  of  others,  *  *  *  aii(j 
the  liability  is  entirely  independent  of  any  liability 
which  the  company  may  have  incurred."  1  Mora- 
wetz  on   Corporations,    Sec,    569. 

To  the  same  effect  is  1  Waterman  on  Corporations, 
p.  415,  where  it  is  said:  ''The  directors  of  a  gas 
company  were  held  liable  for  a  nuisance  created  by 
the  superintendent  and  engineer  under  a  general  au- 
thority to  manage  the  works,  though  they  were  per- 
sonally ignorant  of  the  particular  plan  adopted,  and, 
though  such  plan  was  a  departure  from  the  original 
and  understood  method,  which  the  directors  had  no 
reason   to   suppose   had   been   discontinued." 

In  Wood  on  Nuisances,  Sec.  824,  it  is  said:  ''If 
the  nuisance  complained  of  is  created  by  a  corpo- 
ration, the  corporation  and  such  of  its  officers  as  have 
the  direction  and  control  of  its  business,  as  well  as 
its  agents  or  servants  who  contributed  to  the  nui- 
sance, may  be  jointly  sued  or  indicted  therefor." 
It  will  l^e  seen  that  this  author  predicates  the  lia- 
bilitv  of  the  officers  who  have  the  direction  and 
control  of  its  business,  upon  the  presumption  alone 
that  such  officers  know  of  and  sanction  the  nuisance; 
whereas,  the  liability  of  the  inferior  agents  or  serv- 
ants is  founded  upon  their  participation  in  the  acts 
creating   the   nuisance.       See,    also,    1    Beach    on    Pri- 

27—10  P 
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vate  Cor.,  Sec.  266:  Thompson  on  Liability  of  OflB- 
cers  and  Agents,  pp.  351,  355;  Mecheni  on  Agency, 
Sec.    182;     Prd'   v.     Cof}j>f^r,    54    Am.    Rep.,    231. 

The  proof  is  uncontradicted  that  J.  C.  and  Percy 
Warner,  the  president  and  general  manager  of  these 
defendant  companies,  knew  of  the  o})eration  of  these 
works.  One  of  them  took  an  active  part  in  the 
operation  of  the  washer  at  Nunnelly's.  Plaintiff 
talked  to  these  gentlemen  frecjuently  about  the  mat- 
ter, and  urged  them  to  put  in  dams*  to  protect  his 
pro})erty  from  the  flow  of  these  noxious  deposits. 
In  examining  the  question  of  the  liability  of  J.  C- 
and  Percy  Warner,  we  do  not  find  a  case  of  a 
single  and  isolated  act  of  negligence  or  misfeasance. 
The  rights  of  this  plaintiff  were  continuously  ignored 
for  years.  We  cannot  doubt,  from  the  proof  in 
this  record,  that  both  these  gentlemen  knew  for  a 
long  time  that  the  operation  of  these  works  was 
continually  causing  injury  to  plaintiff's  property,  and 
that  for  years  they  i)ermitted  this  injury  to  go  on 
without  any  effort  to  provide  means  to  avoid  it.  It 
is  true,  Mr.  Thompson  says  they  acted  only  as 
officers,  and  not  as  individuals.  This  was  but  the 
mere  statement  of  a  legal  conclusion;  and,  even  if 
it  were  literally  true,  it  would  not  serve  to  protect 
them  from  liability  for  torts  committed  by  them  as 
such  officers.  The  Court  is,  therefore,  of  opinion 
that  there  is  no  evidence  in  the  record  to  sustain 
the  finding  of  His  Honor,  the  Circuit  Judge,  in 
favor    of    the    defendants,    J.    C.    and    Percy   Warner. 
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The  Court,  therefore,  holds  that  these  gentlemen  are 
liable  to  the  plaintiff,  jointly  with  the  Warner  Iron 
Company,  for  the  sum  of  $500  in  respect  to  the 
damages  awarded  by  His  .Honor,  the  Circuit  Judge, 
against  the  Warner  Iron  Company,  for  the  rfeposit 
of  mud  upon  plaintiff's  bottom  lands,  and  that  they 
are  liable,  jointly  with  the  Southern  Iron  Company, 
in  the  sum  of  $1,000  in  respect*  to  the  damages 
awarded   against   the    Southern    Iron   Company. 
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Walton   ??,    Gaines. 
(XdHhvUIii,     February   14,   1895.) 

1.  Infant.     Disaffirmance  of  infant's  deed. 

Privies  in  blood,  bi\t  not  privies  in  estate,  may  disaffirm  an  in- 
fant's voidable  deed. 

Cases  cited:  McOan  v.  Marshall,  7  Hum.,  120;  Robinson  i'.  Coul- 
ter, 90  Tenn.,  705;  Matherson  v.  Davis,  2  Cold.,  443;  Scott  v, 
Buchanan,  11  Hum.,  467;  Dodd  v.  Benthal,  4  Heis.,  609. 

3.  Same.     DUfaffinrumcc  when  two  disabilities  concur. 

Where  the  disabilities  of  infancy  and  coverture  concur  at  the 
time  of  the  execution  of  the  deed  or  mortgage,  the  right  to 
disaffirm  continues  until  after  both  disabilities  are  removed. 

Cases  cited:  Scott  v.  Buchanan,  11  Hum.,  467;  Dodd  t?.  Benthal, 
4  Heis.,  609. 

3.  Same.     Void  affirmance. 

A  married  woman  cannot,  after  attaining  her  majority,  affirm 
her  deed  made  while  she  was  an  infant  feme  covert  by  an  in- 
strument which  is  not  executed  in  conformity  to  the  statutes 
regulating  the  conveyance  of  lands  by  married  women. 
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Beard,  J.  In  July,  1887,  Louise  L.  Gaines, 
being  then  a  minor  and  a  married  woman,  joined  her 
husband  in  the  execution  of  a  mortgage  conveying 
certain  realty,  constituting  a  part  of  her  general 
estate,  to  secure  one  Watkins,  complainant's  intes- 
tate, in  the  payment  of  a  note  of  $8,000.  After 
reaching  her  majority,  and  while  yet  a  fem^  covert^ 
at  the  request  of  the  mortgagee,  and  without  any 
new  consideration,  she  executed  and  delivered  to  him 
a   paper,    in   the  following   words,    to   wit: 

''I,  Louise  L.  Graines,  being  twenty-two  years  of 
age  in  November,  1889,  land  having  signed  certain 
notes  and  mortgage  for  ^8,000  to  William  Watkins 
in  1887,  when  I.  was  a  minor,  hereby  take  pride 
and  pleasure  in  ratifying,  affirming,  and  indorsing 
the  said  acts  as  fully  as  if  I  had  been  twenty-one 
years   of    age  when    I    signed    the   same. 

' '  (Signed )         Louise    Lytt.e   Gaines.  ' ' 

Soon  after  the  execution  of  this  paper,  and  while 
yet  under  the  disability  of  coverture,  Mrs.  Gaines 
died,  leaving  surviving  her  an  infant  of  twelve  years. 
The  bill  in  this  cause  was  filed,  among  other  pur- 
poses, to  foreclose  this  mortgage,  and  this  infant 
was  made  a  defendant  thereto.  In  the  progress  of 
the  cause,  a  guardian  ad  litem  was  appointed  for 
this  minor,  who  interposed,  for  the  protection  of 
his  ward,  the  infancy  and  coverture  of  the  mother. 
The  Chancellor  decreed  that  the  minor  child  had  tlie 
right   to  disaffirm    this   deed,    and    dismissed    the   bill. 


422  NASHVILLE : 


Walton  i\  Gaines. 


80  far  as  it  sought  to  su1)ject  the  estate  of  this 
minor  to  the  payment  of  the  mortgage  debt.  The 
complainant  has  filed  the  record  in  this  caiise  in 
this  Court  for  writ  of  error,  and  has  assigned  for 
error  the  action  of  the  Court  l)elow  in  thus  dis- 
missing his  })ill.  That  the  mortgage  of  his  real 
estate  bv  a  minor  is  not  void,  >)ut  onlv  voidable, 
subject  to  l>e  affirmed  or  disaffirmed  by  him  after 
he  reaches  majority,  is  well  settled  in  this  State. 
Mcitfin  V.  MamhaU^  7  Hum;,  120;  Hf^/lfhsou  v. 
Coulter,    6    Pickle,    705. 

When  the  disabilities  of  infancy  and  coverture  con- 
cur  at  the  time  of  the  execution  of  the  deed,  or 
mortgage,  then  the  right  to  disaffirm  continues  until 
both  disabilities  are  removed,  without  regard  to  the 
length  of  time  which  may  elapse  between  the  date 
of  the  instrument  and  the  freeing  of  the  grantor 
from  these  disal)ilities.  Scoit  v.  Biich<u«tn,  11  Hum., 
4t)7;    JJodd   v.    lirrthal,    4    Ileis.,    609. 

This  right  of  disaffirmance  of  a  voidable  deed  is 
so  far  a  personal  privilege  of  the  minor  that  it  does 
not  pass  to  a  privy  in  estate.  But  it  is  otherwise 
as  to  privies  in  blood.  To  aj)proj)riate  the  language 
of  Tyler,  in  his  work  on  Infancy  and  Coverture,  p. 
59:  ''As  a  general  rule,  no  one  but  the  infant  him- 
self, or  his  legal  representatives,  can  avoid  the  void- 
able acts,  deeds,  and  contracts  of  an  infant,  for, 
while  living,  he  ought  to  l)e  the  exclusive  judge  of 
the  propriety  of  the  exercise  of  a  personal  privilege 
intended   for    his   ])enefit,    and   when    dead,    they   alone 
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should  interpose  who  legally  represent  hhn.  The  rule 
would  extend  to  privies  in  blood  of  the  infant,  but 
not  to  his  assigns  or  privies  in  estate.''  To  support 
his   text,   the   author    cites   a   number   of   authorities. 

Such  is  the  law  of  this  State  as  is  announced  in 
the  case  of  Mathermn  v.  Dum^^  2  Cold.,  443.  In 
that  case,  an  infant  feme  covert  joined  her  husband 
in  a  deed,  which  was  executed  and  acknowleged  by 
her  as  is  required  by  the  statutes  of  the  State  in 
the  matter  of  the  conveyance  of  a  married  woman's 
estate.  She  lived  several  years  after  attaining  her 
majority,  and  then  died  while  still  a  feuie  covert^ 
leaving  infant  children  surviving  her.  One  of  the 
questions  in  the  case  was,  could  these  children  dis- 
affirm the  deed  of  the  mother?  In  answer  to  it  the 
Coiu't  said:  **  Daring  the  life  of  the  grantor,  no  one 
except  the  grantor,  and,  after  his  death,  none  but 
his  heirs,  can  call  the  title  in  question  on  accouni  \.f , 
the  infancy  of  the  grantor  at  the  time  of  the  exe-  ^  v 
cution  of  the  deed.  And  after  the  death  of  the 
grantor  without  fiaving  made  the  election,  his  heirs 
may  do  so,  and  thus  affirm,  or  disaffirm,  the  deed, 
and  their  right  to  make  such  election  may  be  ex- 
ercised or  waived  in  the  same  manner  as  bv  the 
grantor.'' 

As  to  the  ratification  attempted  by  Mrs.  Gaines 
in  the  paper  indicated  in  the  first  part  of  this  opin- 
ion, it  is  sufficient  to  sav  it  was  ineffectual  to  affirm 
the  mortgage  in  question,  if,  indeed,  it  could  be 
affirmed    by    her    during    coverture.       Not    only    was 
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this  paper  without  consideration,  but  it  was  very 
informal.  If  Mrs.  Gaines  could  validly  affiinn  during 
coverture  (and  this  it  is  unnecessary  here  to  deter- 
mine), at  any  rate,  she  was,  in  the  language  of  the 
Court  in  3fathermn  v.  iJari^,  mpra^  '^incapable  of 
performing  any  act  of  affirmance  in  any  other  man- 
ner than  in  the  mode  provided  by  statute  for  the 
conveyance  of  real  estate  belonging  to  femes  covei^L'^^ 
The  decree  of  the  Chancellor,  dismissing  the  bill 
so  far  as  the  minor's  interest  is  concerned,  is 
affirmed. 


1 
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Stringfield   V.    Hirsch 

AND 

Neal  v,    Neal. 

{Nmhvnie,       February    21,    1895.) 

1.  Attachment  Bond.     AtUmieys^  fees  not  recoverable  for  breach  of. 

Attorneys'  fees,  incurred  in  defending  a  wrongful  attachment  or 
injunction,  are  not  an  element  of  the  damages  that  may  be 
recovered  for  breach  of  an  attachment  or  injunction  bond. 
(Po«t,  pp.  430-438.) 

Cases  cited  and  approved:  Littleton  v.  Prank  Bros.,  2  Lea,  301; 
Williams  r.  Burg,  9  Lea,  456;  Newman  v.  Washington,  M.  &  Y'., 
79;  Davenport  v.  Harbert,  1  Leg.  Rep.,  172;  White  u.  Clack,  3 
Swan,  231;  15  Wall.,  211;  3  Dall..  306;  23  How.,  2;  13  How.,  370. 

2.  Same.     Taxes  not  recoverable  for  breach  of. 

W^here  a  fund  already  in  cu8U>dia  legls  is  impounded  by  a  wrong- 
ful attachment  or  injunction,  the  taxes  accruing  thereon  pend- 
ing the  litigation,  and  paid  out  of  the  fund,  are  not  an  element 
of  the  damages  that  may  be  recovered  for  breach  of  the  attach- 
ment or  injunction  bond.     {Post,  p.  438.) 

3.  Same.     Receiver's  compensation  not  recoverable  for  breach  of. 

W'here  a  fund  already  in  custodla  letjls  is  impounded  by  a  wrong- 
ful attachment  or  injunction,  the  receivers  compensation  for 
loaning  the  fund  pending  litigation,  which  was  retained  out  of 
the  accruing  interest,  does  not  constitute  an  element  of  the 
damages  recoverable  upon  breach  of  the  attachment  or  injunc- 
tion bond.     {Post,  pp.  438-4^9.) 

4.  Same.     Joint  judgment  upon  several  bonds  erroneous. 

Where  several  creditors  successively  attach,  or  otherw^ise  im- 
pound, the  same  fund  of  their  debtor,  and  give  separate  attach- 
ment or  injunction  bonds,  they  are  not  liable,  upon  dismissal 
of  their  suits,  to  a  joint  judgment  for  the  damages  resulting 
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from  the  wrongful  prdsecution  of  their  atta<;hment  or  injunc- 
tion  suits.     (Pc}st,  pp.  439-441.) 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
J.    A.    Cartwright,    Sp.    Ch. 

Jas.    S.    Pilcher   for    Stringfield,    Einstein    &    Co. 

Champion,  Head  &  Brown  and  L.  R.  Campbell 
for    Etlinger   &   Co. 

Nathan  Cohn  and  Steger,  Washington  &  Jack- 
son   for   Fechheinier   and   others. 

J.  W.  Gaines  and  E.  A.  Price  for  Mendil, 
Bremen    &   Co. 

John  Ruhm  &  Son  for  L.  Jonas,  David  Lowen- 
heim    and   T.    C.    Petri. 

Colyar,  Williamson  &  Colyar  and  J.  S.  Pil- 
cher  for    Margaret   G.    Neal. 

Daniel   &   Watt   for   Henry    E.    Neal. 

Wn.KES,  J.  On  July  3,  1891,  attachments  were 
separately  sued  out  in  the  Chancery  Court  of  Da- 
vidson Countv  bv  Jonas  &  Co.,  Lowenheim  and  Pe- 
tri,  creditors  of  I.  Mihalovitch,  and  levied  on  a 
stock    of    goods    as    the    property   of    I.    Mihalovitch, 
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A  resident  of  Cincinnati,  O.,  but  in  possession  of 
his  son-in-law,  Joseph  Hirsch,  in  the  city  of  Nash- 
Tille.  The  Clerk  and  Master  was  appointed  receiver, 
and  took  charge  of  the  goods  attached,  and  sold 
them,  under  the  orders  of  the  Court,  on  July  27, 
1891,  for  $10,000,  the  sale  being  confirmed  July 
31,  1891,  by  the  Court.  After  the  property  had 
thus  been  attached  as  the  property  of  Mihalovitch, 
and  placed  in  the  hands  of  the  receiver  and  sold, 
various  creditors,  some  eleven  in  number,  filed  bills 
seeking  to  impound  the  proceeds  of  sale,  alleging 
that  Hirsch  was  the  real  owner  of  the  property,, 
and  enjoining  the  paying  over  the  proceeds  to  the 
creditors   of   Mihalovitch. 

The  bill  of  Stringfield,  Einstein  &  Company  was 
filed  August  1,  1891,  and  is  especially  referred  to 
as  raising  the  issues  in  this  case.  The  prayer  of 
their  bill  was  that  enough  of  the  proceeds  of  sale 
of  the  goods  be  impounded  to  satisfy  complainant's 
debt.  An  order  was  granted,  upon  complainants  giv- 
ing bond  'in  the  sum  of  $1,000,  conditioned  to  pay 
all  damages  for  the  wrongful  procuring  of  the  re- 
straining order,  that  a  suflicient  amount  of  such  pro- 
ceeds })e  impounded  to  satisfy  complainants'  de])t. 
Bond  was  given  payable  to  Hirsch  &  Co.,  and  other 
defendants,  not  naming  them,  but  no  injunction  was 
issued  in  that  special  case.  In  other  cases,  credit- 
ors attached  the  proceeds  as  the  property  of  Hirsch 
&  Co.,  and  enjoined  Jonas,  Lowenheim  and  Petri 
from    receiving    the    proceeds   of    the   sale.       Answers 
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were  filed,  and  an  order  was  obtained  dissolving 
the  injunction  and  removing  the  restraining  order 
upon  the  execution  of  refunding  bonds,  but,  in  the 
meantime,  other  bills  attaching  and  imi)ounding  the 
funds  and  enjoining  their  payment,  followed  in  rapid 
succession,  so  that  the  refunding  lionds  were  never, 
in  fact,  executed,  and  the  funds  remained  in  the 
hands  of  the  receiver  and  under  the  custodv  of  the 
Court  until  final  hearing,  when  the  attachments  were 
tlismissed,  injunctions  dissolved,  and  impounding  or- 
ders removed,  so  far  as  they  interfered  with  Jonas, 
Lowenheim,  and  Petri,  the  Court  holding  their  bills 
to  l)e  projHjrly  filed,  and  that  the  property  should 
be  applied  to  the  debts  of  Mihalovitch,  instead  of 
to  the  debts  of  Ilirsch  &  Co.  The  cause  was  ap- 
l)ealed  to  this  Court,  and,  at  a  former  term,  this 
Court  dismissed  the  api)eal,  holding  that  Mihalovitch 
was  a  fraudulent  vendee  and  Hirsch  &  Co.  were 
fraudulent  grantors;  that,  as  l)etween  the  creditors 
of  the  fraudulent  vendee,  Mihalovitch,  and  the  fraud- 
ulent vendor,  Hirsch  &  Co.,  the  gcxxls  should  go 
to  the  creditors  of  Mihalovitch,  inasmuch  as  they 
were   first   attached   as   his   i)ro[)erty. 

The  cause  was  remanded  to  the  Chancer v  Court 
to  execute  all  unexecuted  orders,  and  for  a  reference 
to  the  Clerk  and  Master  to  reix)rt  the  damages  sus- 
tained by  the  wrongful  suing  out  of  the  injunction 
writs  and  impounding  orders.  The  Clerk  and  Master 
executed  the  order  of  reference,  and  reported  as 
dama«:^s  the   folio  wing;   items: 
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Counsel  fees  in  securing  dissolution  of  injunc- 
tion and  impound)  ng  orders , 5250  00 

Taxes  for  1892  and  1893  on  fund  impounded 120  00 

Costs  incurred  under  injunction  and  impound- 
ing proceedings _ 11  40 

Commissions  to  receiver  on  impounded  fund 
loaned  out  to  attaching  creditors .__     68  70 

Total - - -.^440  60 

Exceptions  were  filed  to  this  repdrt,  but  the  ac- 
count was  finally  confirmed,  and  it  was  decreed  by 
the  Court  that  Petri,  Jonas,  and  Lowenheim,  attaching 
creditors  of  Mihalovitch,  recover  of  the  complainants, 
who  attached  as  creditors  of  Hirsch  &  Co.,  and  the 
sureties  on  their  bonds,  the  amount  of  $440.60 
and  costs,  for  which  execution  might  issue.  The 
decree  further  {)rovided:  ''But  as  between  said  orig- 
inal complainants,  the  Court  is  of  opinion,  and  so 
decrees,  that  each  should  contribute  to  the  recovery 
against  them  herein  had  for  damages  and  costs  an 
amount  which  would  be  equal  in  proportion  to  the 
amount  of  the  respective  debts  of  each  upon  which 
suits  were  brought,  and,  if  complainants  so  desire, 
they  may,  as  between  themselves,  have  a  reference 
to  the  Clerk  and  Master  to  ascertain  their  propor- 
tion on  the  above  basis,  and  a  reference  was  ordered 
accordingly,  the  Clerk  and  Master  to  report  as  soon 
as  practicable.  From  this  decree,  the  several  com- 
plainants, creditors  of  Hirsch  &  Co.,  appealed,  the 
order  of  reference  being  unexecuted,  and  they  have 
assigned   errors.       These   errors   are,    in   substance: 

1.    That   attorneys'    fees  are   not   a   proper  element 
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of    damages   for   wrongfully   suing   out    attachment  or 
injunction   writa   and   obtaining   impounding  orders. 

2.  That  taxes  paid  by  the  receiver  on  the  fund 
while  in  his  hands  imder  imix^unding  orders,  are  not 
proi)er   elements   of    damage   in   such    cases. 

3.  That  the  item  of  J?  11. 40  costs  was  not  a  proper 
matter   of    damages. 

4.  That  the  coumiissions  of  Jp68.70  to  the  re- 
ceiver  should    not   have   been   allowed   as   damages. 

5.  That  it  was  error  to  allow  damages  against 
parties  who  reached  nothing  by  their  attachments  on 
account  of  the  fact  that  the  entire  fund  was  ab- 
sorbed  by    prior   attachments. 

6.  That  it  was  error  to  give  a  joint  judgment 
against  all  the  creditors,  and  against  each  for  the 
full    amount    of    the    entire   fee    allowed    for    all    the 

^    cases. 

7.  That  the  Court  erred  in  adjudging  against 
appellants  the  costs  of  the  reference  to  the  Clerk 
and   Master. 

The  first  and  most  imjiortant  question  presented 
is,  Are  counsel  fees  proper  elements  of  damage  in 
cases  where  attachments  and  injunctions  are  wrong- 
fully sued  out  and  impounding  orders  wrongfully 
obtained  i  Upon  this  question  there  is  an  abun- 
dance of  authoritv  and  an  irreconcilable  conflict  of 
decisions  in  the  Courts  of  the  several  States  and 
the   Federal    Courts. 

In  High  on  Injunctions,  Sec.  1685,  it  is  held  that, 
according   to    the    great   weight   of    authority,    reason- 
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able  counsel  fees,  incurred  in  procuring  the  dissolu- 
tion of  an  injunction,  is  a  proper  element  of  dam- 
ages, the  amount  toing  limited  to  the  fees  paid  for 
procuring  the  dissolution,  and  not  for  the  general 
defense  of  the  case.  This  holding  proceeds  upon 
the  idea  that  the  defendant  has  been  compelled  to 
employ  counsel  to  rid  himself  of  an  unjust  restric- 
tion which  the  plaintiff  has  placed  upon  him,  and 
hence  such  fees  will  only  be  allowed  when  mo- 
tion is  made  to  dissolve  pending  the  litigation  and 
before  the  hearing  on  the  merits.  Section  1686. 
Again:  Fees  will  not  be  allowed  to  cover  the 
entire  expense  of  the  defense,  but  only  for  such  as 
was  incurred  about  the  injunction.  Sections  1688- 
1690.  See  also  Sedgwick  on  Damages,  Vol.  I.,  Sec. 
257;  Sutherland  on  Damages,  Vol.  I.,  Sec.  85;  Vol. 
n.,  Sees.  .524:,  525;  Beach  on  Injunctions,  Sees. 
203-210.  In  these  text  books  the  principal  author- 
ities pro  and  con  are  cited  and  collated.  A  well- 
considered  case  holding  the  majority  view  is  Cook  v. 
Chapman^    41    N.    J.    Eq.,    p.    152. 

This  .  rule  thus  stated,  with  minor  modifications, 
is  laid  down  in  some  twenty-six  States  of  the  Union, 
among  them  the  following:  Alabama,  California,  Col- 
orado, Florida,  Georgia,  Illinois,  Indiana,  Kansas, 
Kentucky,  Louisiana,  Michigan,  Minnesota,  Missouri, 
Montana,  Nevada,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Virginia,  and  West  Virginia.  In  some 
of  these  States  the  matter  is  regulated  by  statute, 
as  in   Iowa,    Mississippi,    and  Washington   State.      But 
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the  rule  is  held  otherwise  in  Arkansas,  Maryland, 
North  Carolina,  Oregon,  Pennsylvania,  South  Caro- 
lina, South  Dakota,  Texas,  Vermont,  and  is  settted 
by  neither  statute  nor  decieion  in  Connecticut,  Mas- 
sachusetts, North  Dakota,  and  Rhode  Island,  so  far 
as  we  hare  been  able  to  ascertain.  In  the  United 
States  Supreme  Court  and  in  the  Federal  Courts 
such   fees   are   not   allowed. 

.The  case  of  Oeh^icha  v.  Sjxiin^  16  Wall.,  211, 
sets  forth  the  holding  of  the  Supreme  Court  of  the 
United  States  in  a  case  very  similar  to  the  one  at 
bar.  In  that  case  injunction  was  granted  upon  a 
bond  conditioned  to  prosecute  the  writ  with  effect, 
or  pay  and  satisfy  the  damages  and  charges  which 
should  be  occasioned  by  such  writ.  The  injunction 
was  dismissed,  and  suit  was  brought  upon  the  bond 
to  recover  damages,  including  counsel  fees.  The 
Court  below  allowed  $2,600  counsel  fees,  and  the 
case  was  appealed.  The  Court  referred  to  the  case 
of  Arcamhle  v.  Wiaeman^  3  Dall.,  306;  Teese  v. 
Huntington^  23  How.,  %\  Day  v.  Woodimrth^  13 
How.,  370,  371,  and  other  cases,  as  being  analogous, 
and  continued:  ''The  point  here  in  question  has 
never  l)een  decided  bv  this  Court,  but  it  is  clearlv 
within  the  reasoning  of  the  case  in  13  How.,  and 
we  think  it  substantially  determined  by  that  adjudi- 
cation. In  debt,  covenant,  and  assumpsit,  damages 
are  recovered,  but  counsel  fees  are  never  included. 
So  in  equity  cases  where  there  are  no  injunctions, 
only    taxable    costs    are    allowed    complainants.       The 
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same  rule  is  applied  to  the  defendant,  however  un- 
just the  litigation  of  the  other  side  may  be,  and  how- 
ever large  the  expem^a  Jltes  to  which  he  may  have 
been  subjected.  The  parties,  in  this  respect,  are  on 
a  footing  of  equality.  There  is  no  fixed  standard 
bv  which  the  honorarium  can  be  measured.  Some 
counsel  demand  more  than  others,  more  counsel  may 
be  employed  than  are  necessary;  when  client  and 
counsel  both  know  that  the  fees  are  to  })e  paid  by 
the  other  i)arty,  there  is  danger  of  abuse.  A  refer- 
ence to  a  Master,  or  an  issue  to  a  jury,  might  be 
necessary  to  ascertain  the  proper  amount,  and  the 
grafted  litigation  might  be  more  animated  and  pro- 
tracted than  that  in  the  original  cause.  It  would 
be  an  office  of  some  delicacy  on  the  part  of  the 
Court  to  scale  down  the  charges,  as  might  some- 
times be  necessary."  The  Court  continues:  ''We 
think  the  principle  of  disallowance  rests  qn  a  solid 
foundation,  and  the  opposite  rule  is  forbidden  by 
the  analogies   of   the   law   and   sound   public  policy." 

In  Tennessee  we  have  the  following  cases  bearing 
more  or   less   directly   on   the    controversy: 

In  Littleton  v.  FranJc  Broa.^  2  Lea,  301,  Dead- 
erick,  Ch.  J.,  delivered  the  opinion  of  the  Court: 
"This  is  an  action  at  law  by  plaintiff  against  de- 
fendants, who  were  sureties  on  an  attachment  bond 
executed  in  a  suit  in  Chancery  Court.  The  attach- 
ment was  issued  wrongfully,  although  on  probable 
cause.  The  damages  sued  for  are  counsel  fees,  $125, 
and   costs,    $2.50,    incurred    in   defending  said    attach- 

28—10  P 
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ment  suit.  The  Circuit  Judge,  deciding  the  case 
without  a  jury,  held  the  plaintiff  not  entitled  to  re- 
cover, and  she  appealed.  As  to  the  ^125  counsel 
fees,  we  have  held  in  an  unreported  case  such  fee 
is  not  recoverable  in  cases  like  this.  But  plaintiff, 
for  the  wrongful  suing  out  of  the  injunction,  is  en- 
titled to  recover  some  damages,  and  the  judgment  of 
the  Circuit  Court  will  be  reversed,  and  judgment 
entered  here  for  plaintiff  for  JB2.50  damages,  with 
costs.''       Littleton    V.    Frank   Bron.^    2    Lea,    301. 

In  WiUianiJ<  v.  Burg^  9  Lea,  456,  suit  was 
brought  to  recover  upon  an  alleged  breach  of  war- 
ranty in  a  deed,  where  the  title  had  failed.  In 
such  case,  of  course,  the  defendant  must  make  de- 
fense, and  the  eviction  must  be  by  legal  process  in 
order  to  entitle  the  vendee  to  proc*eed  upon  the  cov- 
enant of  warranty.  It  is  a  matter  of  necessity  that 
he  shall  defend,  and,  in  such  defense,  the  services 
of  an  attorney  are  necessary.  In  regard  to  the 
right  to  recover  attorney's  fees  in  making  such  de- 
fense,   this   Court   used   this   language: 

*'If  the  employment  of  counsel  be  necessary, 
upon  principle,  it  is  not  easy  to  see  why  the  ex- 
pense is  not  as  much  a  legitimate  part  of  the  dam- 
age sustained  as  the  costs  of  the  cause.  The  com- 
mon law  doctrine  that  the  services  of  counsel  are 
honorary  and  gratuitous,  does  not  prevail  in  this 
State.  Neftuman  v.  Wa^hingt</n^  M.  &  Y.,  79.  Yet, 
if  such  expense  is  put  upon  the  same  ground  as  the 
costs,    the    plaintiff   would    in    every   case    recover   his 
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necessary  counsel  fees  in  protecting  a  rightful  claim 
against  a  defendant,  precisely  as  *  he  recovers  his 
costs.  There  would  be  some  justice  in  the  claim, 
and,  in  some  States,  and  in  the  Federal  Courts,  a 
tax  fee  is,  in  some  instances,  allowed.  But  such 
fees  have  never  been  allowed  in  the  Courts  of  this 
State.  It  is  within  the  recollection  of  some  of  the 
members  of  this  Court  that  we  have  decided  against 
the  claim  in  a  case  precisely  of  this  character.  We 
have  certainly  so  decided  analogous  cases,  and  the 
Chancellor's  decree  on  this  point  will  be  affirmed. 
WllHahhH   V.    Burg^    9    Lea,    456,    457. 

In  the  case  of  Davenport  v.  Ilarhert^  1  Legal 
Reporter,  172,  it  was  sought  to  recover  attorney's 
fees  as  damages  upon  an  injunction  bond.  This 
Court  refused  to  allow  such  damages,  and  in  decid- 
ing the  case  used  this  language:  *'To  hold  her  re- 
sponsible for  fees  to  adversary's  counsel  would  be 
to  establish  precedents  under  which  all  successful 
defendants  might  claim  reimbursements  for  fees  paid 
their  attorneys."  Davenport  v.  Ilarhert^  1  Leg. 
Rep.,    173. 

In  White  v.  ClacJc,  2  Swan,  231,  this  Court 
declined,  in  an  action  for  mesne  profits,  to  allow 
counsel  fees  incurred  in  the  prosecution  of  the  ac- 
tion  of   ejectment. 

It  is  insisted  that  the  cases  of  Davenport  v.  Har- 
hert^  1  Leg.  Rep.,  173,  and  Oelrlclm  v.  Spain^  15 
Wall.,  211,  s^.ipra^  are  not  exactly  similar  to  the 
case    at    bar,     inasmuch    as    they   do    not    show    that 
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the  fees  claimed  in  those  cases  were  properly  fees 
incurred  about  the  injunctions  alone,  and  not  in 
the  general  defense  of  the  cases;  and  this  criticism 
is  just,  so  far  as  we  can  see  from  the  meager  re- 
ports of  these  cases;  but  at  last  the  (|uestion,  if 
not  settled  by  these  cases  on  analogies,  is  one  of 
broad  public  ix)licy,  and  should  be  settled  in  ac- 
cordance with  the  general  trend  of  our  decisions  in 
similar   cases   and    with   the    wisest    public   policy. 

It  is  difficult  to  see  upon  what  ground  counsel 
fees  incurred  by  the  adverse  i)arty  should  be  charged 
up  to  the  defeated  party  any  more  in  attachment 
and  injunction  cases  than  in  other  litigations  ujwn 
contracts  or  for  damages  for  torts.  The  litigation 
may  be  equally  unjust  and  oppressive .  in  other  cases 
as  in  the  case  of  attachments  and  injunctions.  It 
is  true,  the  latter  cases  are,  in  some  respects,  more 
siuumary,  and  may  entail  damages  arising  out  of  the 
seizure  of  defendant's  property;  but  all  this  is  pro- 
vided for  by  the  terms  of  the  bond  required  to 
cover  damages  sustained.  But  counsel  fees  are  as 
necessary  in  the  one  class  of  cases  as  in  the  other,  and 
are  neither  peculiar  nor  more  onerous  in  cases  of 
attachments   and   injunctions   than   in   other   cases. 

It  is  said  that  additional  fees  are  required  to  re- 
move the  attachment  and  injunction,  and  relieve  from 
the  impounding  orders,  but  this  is  more  imaginary 
than  real,  as  the  attention  necessary  to  protect  and 
guard  against  the  injunction  or  attachment  is  in  a 
vast   majority,    if   not   all   the   cases,  merely  incidental 
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to  the  defense  upon  the  merits,  and  it'  is  practicallj^ 
im  [possible  to  distinguish  between  services  rendered 
about  the  attachment  or  injunction  and  that  about 
the  defense  of  the  case  generally.  Any  apportion- 
ment of  the  fees  l)etween  these  different  services  is 
more  or  less  arbitrary  and  fanciful.  But,  if  it  were 
otherwise,  it  is  at  last  but  counsel  fees  of  the  op- 
posite party  which  his  adversary  is  called  upon  to  pay. 

It  is  said  that  in  attachment  and  injunction  cases 
a  bond  is  required,  the  conditions  of  which  are  to 
pay  all  such  damages  as  occur  by  the  wrongful  suing 
out  of  the  writs,  and  that  this  creates  virtually  a 
contract  on  the  part  of  the  defendant  to  pay  such 
damages.  But  we  think  that  this  is  a  mistaken  view 
of  the  office  and  reason  of  the  bond.  The  liabilitv 
for  damages  for  wrongfully  suing  would  be  the  same 
so  far  as  the  principal  in  the  l)ond  is  concerned, 
whetheJr  the  l)ond  were  executed  or  not,  and  the  office 
of  the  !)ond  is  not  to  create  or  regulate  the  lia- 
bility of  the  principal,  but  to  bring  in  the  bonds- 
men, as  the  securities  of  the  principal,  to  answer  for 
such  damages  as  are  proj)er.  While  the  liability  of 
the  sureties  arises  out  of  the  execution  and  condition 
of  the  l)ond,  the  liability  of  the  principal  in  nowise 
depends   \\\K>n   the    l)ond   or    its   conditions. 

We  think  that  the  analogies  of  the  law,  as  well 
as  the  soundest  public  policy,  demand  that  counsel 
fees,  in  suits  ujwn  contracts,  or  for  damages  for  torts, 
or  upon  attachments  or  injunctions,  should  not  be 
regarded  as   a  proper   element  of  damages,  even  where 
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they  are  capay)le  of  l>eing  apportioned  so  as  to  show 
the  amount  incurred  for  the  attachments  and  injunc- 
tions as  separate  and  distinct  from  the  other  services 
necessary  in  the  case.  It  is  not  sound  public  jwlicy 
to  place  a  jx^nalty  on  the  right  to  litigate;  that  the 
defeated  party  must  pay  the  fees  of  counsel  for  his 
successful  opjwnent  in  any  case,  and,  esi)ecially,  since 
it  throws  wide  the  doors  of  temptation  for  the  oppos- 
ing i)arty,  and  his  counsel,  to  swell  the  fees  to  undue 
proportions,  and,  in  cases  of  attachment  and  injunc- 
tion, to  api>ortion  them  arbitrarily  between  the  fees 
pertaining  pro[)erly  to  the  attachment  and  injunction 
and   that   relating   to   the   merits   of   the   case. 

We  think  the  second  assignment  of  errors  is  well 
made.  The  funds  in  the  hands  of  the  receiver  were 
subject  to  taxation.  There  is  no  evidence  or  inti- 
mation that  they  were  dou}>ly  taxed.  The  parties 
entitled  to  the  funds  were  residents  of  the  State, 
and  the  funds  were  taxable,  and  would  have  been 
so,  we  nuist  assume,  even  if  the  complainants  had 
realized  them,  and  put  them  into  their  business,  or 
otherwise  invested  them.  We  c4innot  presume  that 
they  would  have  so  disix)sc(l  of  the  funds  as  to  escape, 
taxation  if  they  had  been  realized  and  paid  over  to 
them. 

We  think  the  item  of  JfOS.TO  commissions  to  the 
Clerk  and  Master  and  receiver  was  not  a  proper 
element  of  damages.  This  was  commission  upon  the 
interest  which  accrued  from  loanini?  out  the  ini- 
pounded   fund.       Whether    this    should    have    been   al- 
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lowed  to  the  receiver  is  a  question  not  now  before 
us,  but  it  appears  that  this  fund  was  loaned  to  the 
creditors  who  were  adjudged  entitled  to  it  on  final 
hearing,  and  it  was  never,  in  fact,  paid  into  the 
hands  of  the  Clerk,  nor  paid  out  by  him,  and  was 
simply  charged  up  to  the  attaching  creditors  on  final 
settlement  of  their  accounts.  It  was  a  mere  inci- 
dent to  the  receivership  which  was  instituted  by  these 
creditors,  and  before  the  defendants  appeared  in  the 
case.  The  fund  could  have  been  drawn  out  on  re- 
funding  l>ond   instead   of    I>eing   loaned.  i 

It  was  error  to  charge  each  attaching  party  the 
full  amount  of  these  damages,  or  to  give  a  joint 
judgment  against  them.  There  was  no  joint  tort 
by  the  several  attaching  creditors.  There  was  no 
joint  liability  between  the  principals  and  sureties  in 
the  several  bonds  executed,  and  no  connection  be- 
tween them  at  the  time  the  attachment  and  injunc- 
tions were  sued  out  and  the  damage  done.  The 
fund  in  the  case  was  originally  impounded  by  the 
creditors  Jonas,  Petri,  and  Lowenheim.  It  remained 
tied  up  by  them,  as  well  as  by  the  subsequent  at- 
tachments, until  the  final  hearinor  in  the  case.  It 
is  apparent  that  the  lia})ility  of  the  first  attaching 
creditors  may  be  very  diflferent  from  that  of  one 
who  subsequently  attaches  a  fund  already  tied  up 
in  Court.  One  may  cause  the  loss  of  credit  and 
damage  to  business,  the  other  may  not  affect  either. 
One  creditor  may  reach  no  fund,  while  another  may 
realize   the   whole   of   it.       Jlach    case    nuist    stand   on 
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its  own  merits  and  facts.  If  wrongfully  suing,  each 
creditor  is  liable  for  his  own  tort.  There  is  no 
joint  liability  for  distinct  and  different  torts.  There 
is  no  right  of  contribution  if  one  should  have  the 
whole  of  the  recovery  to  pay.  The  attempt  of  the 
Chancellor  to  apportion  this  joint  judgment  between 
the  creditors  in  proportion  to  their  debts,  proceeds 
upon  a  theory  entirely  untenable.  It  cannot  be  as- 
sumed, and  certainly  is  not  shown,  that  the  damages 
were  caused  by  the  several  creditors  in  the  propor- 
tion of  their  respective  debts.  On  the  contrary,  it 
clearly  apjie^lrs  that  it  is  impossible  to  show  how 
much  of  this  damage  was  incurred  in  each  particu- 
lar case,  and  hence  the  necessity  for  apportionment, 
but  this  necessity  does  not  make  the  apportionment 
right  and  projx^r,  but  shows  its  incorrectness  in 
theory. 

The  item  of  J^ll.iO  puri)orts  to  l)e  made  up  of 
certain  cost  items  taken  from  the  tax  journal,  a 
book  kept  by  the  Clerk  and  Master  in  his  office. 
The  items  are  not  s[)ecified  and  described  so  that 
we  mav  know  what  they  are.  It  is  said  these  are 
items  of  cost,  accruing  alone  u{)on  account  of  the 
injunction  and  attachment  proceeding  in  the  several 
cases  while  being  heard  together.  This  may  be  so, 
but  the  nature  of  the  items  does  not  sufficiently 
ap{>ear,  and,  moreover,  the  joint  judgment  for  them 
cannot  be  sustained  in  this  case,  even  if  they  were 
proper  elements  of  damage.      There  are  other   reasons 

« 

in   these    cases   which   make   the   decree   of    the   Chan- 
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cellor  erroneous  as  to  the  different  creditors,  each 
having  some  facts  peculiar 'to  his  case,  but  we  deem 
it  proper  to  pass  over  minor  irregularities  and  decide 
the  matter  involved  on  the  broad  grounds  of  the 
correctness   or   incorrectness   of   the   items. 

We  are  of  opinion  the  Chancellor  was  in  error, 
and  we  reverse  his  decision  and  discharge  the  refer- 
ence, and  dismiss  the  proceedings  at  the  cost  of  the 
complainants,    Jonas   &   Co.,    Lowenheim,    and   Petri. 

The  case  of  Margaret  G,  Neal  v.  Henry  E,  Neal 
is  entirely  distinct  and  separate  from  the  other  cases^ 
and  has  no  connection  with  them  in  any  way  what- 
ever, but  involves  the  question  alone  of  whether 
counsel  fees  paid  for  services  rendered  about  the 
injunction  only  are  legitimate  elements  of  damage  in 
a  suit,  or  upon  reference  against  the  enjoining  com- 
plainants and  his  sureties.  The  question  is  presented 
in  this  case  clearly  and  uncomplicated  by  any  other 
question,  and  it  is  rei)orted  with  the  former  cases 
to   show   the   same   holding   and   result. 

The  Chancellor  in  the  Court  })elow  allowed  the 
fee  on  reference,  and  we  think  this  was  error,  and 
the  decree  of  the  Chancellor  is  reversed  with  costs 
against  appellee. 
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Manieb   &    Co.    V.    Western   Union   Telegraph  Co. 

{XaHlivHle,       February    23,    1895.) 

1.  Telegraph  Companies.    Us  ealigeivce  in  seiidliig  message.    Example. 

-A  telegraph  company  is  negligent  in  sending  and  delivering  a 
message  addressed  by  an  attorney  to  his  client  inquiring 
whether  the  latter  desired  attachment  of  its  failing  debtor's 
property,  and  requesting  a  prompt  answer,  where  the  message 
was  received  by  the  company  about  nine  a.m.,  and  was  not 
delivered  until  between  si^f  and  seven  p.m.  of  the  same  day, 
without  other  excuse  for  the  delay  than  that  the  messenger 
boy,  finding  the  addressee's  business  house  temporarily  closed, 
left  the  message  for  him  with  a  reputable  neighbor,  who  paid 
the  charges  and  undertook  to  deliver  it.     (PosU  pp.  44:i-44o.) 

2.  Same.     Negligence  not  ciiufte  of  loss,  when. 

The  negligence  of  a  telegraph  company  in  forwarding  a  message 
whereby  a  creditor's  attachment  of  his  debtor^s  property  is 
postponed  to  the  attachments  of  other  creditors,  does  not  ren- 
der the  company  liable  for  the  debt  where  it  appears  that  the 
property  attached  was  of  sufficient  value  to  satisfy  all  the 
debts,  and  that  it  was  sold  at  private  sale,  by  agreement  of 
parties,  to  which  the  company  was  not  a  party,  for  an  insuffi- 
cient sum  and  at  a  great  sacrifice.     {Post,  pp.  445.  446.) 

3.  Same.     Ntd'we  of  claim  for  damages. 

A  contract  exempting  a  telegraph  company  from  liability  unless 
the  claim  for  damages  resulting  from  negligence  in  transmis- 
sion of  message  shall  be  made  within  sixty  da^'s  after  the  mes- 
sage is  sent,  is  a  reasonable  and  valid  stipulation.     {Pi*sU  P-  446.) 

Cases  cited:  60  Pa.  St.,  83;  34  N.  Y.  (Sup.  Ct.),  390;  21  Wall.,  264; 
4  S.  Kep.,  468;  95  Ind..  93,  94;  17  Mo.  App.,  259;  39  Fed.  Rep., 
181;  19  S.  \V.  Rep.,  256. 

4.  Same.     Same. 

It  is  not  sufficient  compliance  with  this  contract  to  notify  the 
telegraph  company  of  delay  of  message,  and  probable  loss, 
without  presenting  any  distinct  claim;  nor  to  give  the  notice 
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more  than  sixty  days  after  the  message  is  sent,  although  the 
loss  could  not  be  accurately  ascertained  without  litigation 
that  could  not  be  terminated  within  that  period.  (Post,  pp,  448^ 
449.) 

5.  Same.     Addreasee  Inmnd  by  Hender*H  cfjntmcU 

The  addressee,  for  whose  benefit  a  message  is  sent,  is  bound  by 
the  contract  made  between  the  telegraph  company  and  the 
sender.     {Pont,  pj).  447,  448.) 

Case  cited  and  approved:  Wadsworth  v.  Telegraph  Co.,  86  Tenn., 
712. 


FROM    DAVIDSON. 


Apical  from  Chancery  Court  of  Davidson  County. 
Andrew   Allison,    Ch. 

J.    C.    McRkynolds   for   Manier   &   Co. 

Jas.  S.  Pilcher  and  Lemuel  R.  Campbell  for 
Western    Union   Telegraph   Co. 

Snodgrass,  Ch.  J.  The  complainant  sued  the  de- 
fendant for  failure  to  deliver  in  time  a  certain 
message  sent  complainant  from  Starkville,  Miss.,  by 
its  lawyer  at  that  place,  advising  complainant  that 
Hollinshed  &  Co.,  merchants  at  Starkville,  and  debtors 
of  complainant,  were  having  their  property  attached 
by  creditors,  and  recpiesting  that  complainant  should 
wire  its  lawyer  the  amount  of  its  claim  and  the 
names  of  the  individual  memters  of  its  firm.  To 
this  message  (juick  answer  was  asked,  saying  whether 
or    not   com[)lainant   desired   to   attach.       This   message 
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was  delivered  to  defendant's  agent  at  Starkville  about 
nine  o'clock  a.m.,  December  25,  1891.  It  was 
addressed  to  complainant  at  its  business  house  on 
the  Square,  in  Nashville.  The  messenger  boy  took 
the  dispatch  to  the  place  of  address,  and  found  the 
house  closed.  Mr.  Carter,  of  Carter,  Dunbar  &  Co., 
a  neighboring  firm  of  reputable  merchants,  told  the 
boy  to  leave  the  dispatch  with  him,  which  he  did, 
Mr.  Carter  first  paying  the  charges.  The  dispatch 
did  not  reach  the  complainant  until  between  six  and 
seven  p.m.  of  the  same  day.  As  soon  as  practi- 
cable, about  an  hour  thereafter,  the  complainant 
answered.  The  reply  message  was  delivered  at  Stark- 
ville about  9:30  a.m.  of  the  next  day.  The  com- 
plainant's counsel,  on  receipt  of  the  message,  brought 
suit  against  Hollinshed  &  Co.,  attaching  its  property. 
Before  this  attachment  was  levied,  however,  other 
attachments  had  been  levied  in  favor  of  other  cred- 
itors, and,  finally,  after  judguient  for  the  full 
amount,  complainant  only  obtained  about  the  sum  of 
*385    on    its   debt   of   $1,920. 

This  bill  was  filed  November  19,  1892,  to  recover 
of  defendant,  as  damages,  the  difference  between  the 
amount  finally  realized  by  the  attachment  and  the 
amount  of  the  complainant's  debt.  The  bill  was 
answered,  proof  taken,  and,  on  the  hearing,  the 
Chancellor  dismissefl  the  bill.  The  complainant  ap- 
pealed   and   assigned    errors. 

The  complainant  insists  that  the  decree  was  erro- 
neous,   because   of   the   fact   that   it   had    shown    negli- 
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gence  in  the  delivery  of  these  messages,  and  loss  to 
the  amount  of  the  claim  not  satisfied  by  the  attach- 
ment, it  being  made  to  appear  that  Hollinshed  & 
Co.,  and  the  members  of  that  firm,  are  insolvent, 
and  that  the  loss  of  the  debt  resulted  from  the 
failure  to  attach  in  time.  The  defendant  denies  all 
these  propositions.  It  insists  that  it.  was  not  negli- 
gence that  caused  the  delay  of  either  message,  and 
that  the  complainant's  attachment  was  levied  on 
property  sufficient  to  have  paid  the  debt;  that 
that  pro{)erty  was  disposed  of  in  the  attachment  suits 
by  agreement  of  the  creditors,  to  which  defendant 
was  not  a.  party,  and  that,  therefore,  it  is  not  liable 
for  the  loss.  It  further  insists  that  it  is  not  liable 
because  the  claim  for  damages  was  not  presented  in 
writing  within  sixty  days  after  the  sending  of  the 
message,  according  to  the  terms  of  the  contract  con- 
tained in  the  blank  upon  which  the  telegram  sent 
was  written  by  complainant's  counsel,  and  on  which 
or  similar  blank  it  was  delivered  to  the  complainant. 
It  makes  other  questions  not  necessary  now  to  be 
considered. 

Taking  these  propositions  in  order,  it  appears  in 
evidence  that  there  was  a  negligent  delay  in  deliver- 
ing the  first  message,  and  not  in  delivering  the 
second. 

Goods  to  the  value  of  nearly  $10,000  were  at- 
tached. They  were  sold  by  agreement  of  the  parties. 
The  Sheriflf,  who  made  the  sale,  shows  in  his  depo- 
sition  that    ''the   total   of   the   receipts   for   the   goods 
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was  $6,505.65.  Of  this  amount,  $3,655.65  were 
sold  at  retail  at  ten  i)er  cent,  above  cost,  and  the 
remainder  of  the  stock  was  sold  in  hulk  for  $2,850, 
at  a  loss  of  sixty  i>er  cent." — that  is,  a  loss  of 
$4,300.  In  other  words,  goods  worth  $7,150  were 
sold  hy  consent  of  the  parties  for  $2,850,  and  even 
under  such  sale  Manier  &  Co.  received  about  the 
sum  of  $385.  So  it  api)ears  this  firm  would  have 
been  next  paid  off.  Had  the  goods  brought  any- 
thing like  their  value,  complainant's  debt  would  have 
been  paid  in  full.  Complainant  did  not  choose  to 
make  the  goods,  which  it  got  attached,  bring  its 
debt,  nor  were  they  so  sold  as  to  effect  a  judicial  de- 
termination that  their  value  was  what  thev  brought. 
Complainant  has  not,  therefore,  proven  that  th& 
failure  to  deliver  this  message  in  time  caused  the 
loss.  But,  assume  that  it  had,  it  remains  to  inquire 
whether  other  defenses  stated  are  effectual  to  pre- 
vent comj)lainant  from  obtaining  relief  sought.  The 
contract,  as  already  shown,  provided  that  the  de- 
fendant telegraph  company  was  not  liable  for  dam- 
ages in  any  case  where  the  claim  was  not  presented 
in  writing  within  sixty  days  after  the  sending  of 
the  message.  Such  a  stipulation  is  reasonable,  and 
has  been  repeatedly  upheld  by  the  Courts.  Wolf 
V.  Telegraph  Co.^  62  Pa.,  83;  Young  v.  TeUgraph 
Co.,  34  N.  Y.  (Sup.  Ct.),  390;  Exprem  Co.  v. 
CcMweU,  21  Wall.,  264;  Am.  &  ling.  Ency.  of 
Law,  Vol.  XXV.,  p.  798,  and  notes.  And  see  4 
S.   Rep.,   844;    15   S.    Rep.,    468;    95  Ind.,   93,   94;   17 
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Mcu     App.,    259;     39    Fed.     Rep.,     181;     19    S.    W. 
,     Rep.,    256. 

The  complainant  insists  that  it  is  not  bound  by 
such  stipulation,  for  several  reasons:  First,  it  did 
not  make  the  contract,  and,  as  the  addressee  of  the 
message,  is  not  bound  by  its  terms.  There  are 
cases  so  holding,  with  many  to  the  contrary.  It 
is  not  necessary  to  determine  in  this  case  where  the 
weight  of  authority  lies.  It  is  held  in  numerous 
cases  that  the  addressee  is  bound  by  the  reception 
of  a  dispatch  upon  similar  blank  containing  like 
provisions  with  one  used  by  the  sender.  It  has 
also  been  held  that  the  addressee  may  l)e  presumed  • 
to  have  been  aware  of  the  terms  of  such  contract 
when  he  appears  to  have  been  a  patron  of  the  tel- 
egraph company  under  circumstances  sufficient  to 
charge  him  with  knowledge  of  such  forms.  Mr. 
Manier  shows  complainant  had  been  a  patron  of  de- 
fendant for  several  years,  sending  and  receiving 
messages. 

The  cases  presenting  and  discussing  these  propo- 
sitions  will  be  found  among  the  citations  hereinbe- 
fore and  hereinafter  made  in  other  connections,  as 
well  as  in  114  Ind.,  511;  31  Fed.  Rep.,  362;  21 
Pac.  Rep.,  339;  Am.  &  Eng.  Ency.  of  Law,  Vol. 
XXV.,  p.  807  and  notes;  64  Fed.  Rep.,  459;  14 
S.  E.  Rep.,  94;  15  S.  W.  Rep.,  468;  Thompson 
on  Negligence,  pp.  846,  847,  and  cases  cited.  The 
three  classes  of  cases,  those  in  negative  of  first 
proposition    and    affirmative    of    the     last    two,    make 
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an  overwhelming  preponderance  in  favor  of  binding 
the  addressee  in  the  relation  of  complainant,  which 
was  not  onlv  of  addressee  but  of  addressee  tenefi- 
cially  interested,  and  as  one  receiving  message  on 
similar  blank  to  that  used  by  the  sender,  and  as  a 
patron  of  the  company,  upon  whom  knowledge  of 
the  forms  of  contracts  embodied  in  these  blanks 
might  be  charged.  We  think  the  sound  rule  is, 
that  the  contract  made  between  the  sender  and  the 
telegi*aph'  company,  which  is  for  the  benefit  of  the 
addressee,  confers  upon  him  the  benefits,  and  charges 
him  with  the  conditions,  of  the  contract.  In  En- 
gland, the  addressee  has  no  right  of  action  as  such 
under  the  contract  of  the  sender.  But  this  doc- 
trine is  generally  rejected,  and  a  distinctively  ''Amer- 
ican rule"  to  the  contrary  is  adopted  in  all,  or 
nearly  all,  the  States,  including  Tennessee.  Am.  & 
Eng.  Ency.  of  Law,  Vol.  XXV.,  p.  825,  note  4; 
Wad^rorth  v.  Tdegraph  Co.^  2  Pickle,  712,  and 
cases    cited. 

It  follows  logically  that,  accorded  the  benefits  of 
the  contract,  and  given  the  right  to  sue  upon  it, 
the  addressee  should  be  bound  by  it  to  the  same 
extent  as  the  sender,  and  we  so  hold.  But  the 
complainant  insists  that  it  was  not  required  to  bring 
this  action  within  sixty  days  of  its  discovery  of  de- 
lay and  probable  loss,  but  only  within  sixty  days 
of  realization  of  the  loss  and  damage  which  it  had 
sustained  by  negligent  delivery.  In  addition  to  this, 
complainant   says   that   it   did    give    the   defendant   no- 
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tice  of  this  negligent  delay  of  the  message'  within 
sixty  days,  and,  by  so  doing,  imparted  knowledge 
of  probable  loss,  and  ,thus  presented  its  claim. 
These  positions  are  in  apparent  antagonism.  One  as- 
sumes that  the  defendant  did  not  know  of  its  loss, 
and  could  not  present  its  claim  ^\'ithin  sixty  days, 
and  the  other  that  it  did  so.  As  a  matter  of  fact, 
it  notified  the  defendant  of  the  delay  of  the  mes- 
sage  and  probable  loss,  but  it  presented  no  claim 
therefor  within  sixty  days.  The  complainant  is  also 
in  error  in  the  assertion  that  it  could  not  have  done 
so.  It  need  not  have  delayed,  and,  under  this  con- 
tract, could  not  have  delayed  until  the  termination 
of  that  suit,  to  present  its  claim  for  damages.  It 
might  have  done  so  at  once.  It  could  have  notified 
the  defendant  of  the  delay,  and  that  it'  claimed  all 
resultant  damages  as  its  loss.  The  loss  could  have 
been  stated  to  be  whatever  jwrtion  of  the  complain- 
ant's debt  was  not  realized  under  the  attachment. 
It  need  not  have  stated  a  specific  amount,  but 
could  have  done  so  by  claiming  damages  to  the 
amount  of  the  entire  debt,  less  whatever  could  be 
realized  in  the  suit,  and  thus  presented  it  as  a 
claim   against   the   company. 

The   decree    of    the    Chancellor    is    correct,   and    is 
affirmed,    with   cost. 

2^—10  P 
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Railroad  f\  Hughes. 

(Xatfhvllh^       February    23,    1895.) 

1.  Railkoadh.     Faifiing  track, 

A  statute  making'  railroad  companies  that  fail  to  fence  their 
track  liable  for  live  stock  killed  by  their  trains  does  not  operate 
to  require  the  fencing  of  their  depots  and  stations,  or  the 
grounds  immediately  surrounding  same,  or  the  crossings  of 
public  highways,  qr  portions  of  their  tracks  that  traverse  towns 
or  cities  and  are  intersected  by  public  streets.  {Post,  pp.  451-454.) 

Cases  cited:  Railroad  v.  Lull,  28  Mich.,  510;  Soward  v.  Railroad, 
30  Iowa,  551. 

2.  Sa MB.     LiaMJUy  for  faU u re  Ut  fence  track. 

The  statutory  liability  of  railroads  for  failure  to  fence  track  does 
not,  in  the  absence  of  other  negligence,  attach  when  live  stock 
enter  upon  the  track  where  it  is  not  required  to  be  fenced  and 
pursues  it  until  struck  by  a  train,  although  the  track  may  not 
have  been  inclosed  at  the  place  of  the  accident.  (PfM,  pp.  451-4'53,) 

3.  Same.     Scmic. 

But  the  liability  does  attach  in  such  case,  if  it  appears  that,  in 
violation  of  the  statute,  the  railroad  company  failed  to  provide 
suitable  stock  gfuards,  which  would  have  prevented  stock  from 
pursuing  the  track  and  colliding  with  train.     (Post,  pp.  453,  464.) 

4.  Samk.     is(nne. 

The  mere  fact  that  the  track  of  a  railroad  is  situated  within  the 
limits  of  an  incorporated  town  does  not,  without  more,  excuse 
the  company  from  the  statutory  duty  to  fence  its  track.     {Post, 

pp.  454-468.) 


FROM    WARREN. 


Appeal   in    error    from    Circuit    Court    of    Warren 
County.      M.    D.  ^  Smallman,    J. 
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F.   M.   Smith   and   W.  T.   Murray   for    Hughes. 

T.  C.  LiND,  East  &  Fogg,  J.  D.  B.  DeBow 
for    Railroad. 

McAlistkr,  J.  This  is  an  action  on  the  case 
commenced  in  the  Circuit  Court  of  Warren  County 
by  J.  N.  Hughes  against  the  railroad  company,  to 
recover  damages  for  the  killing  of  plaintiff's  mare. 
There  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  one  hundred  and  fifty  dollars.  The 
company   appealed   and   has   assigned   errors. 

The  third  assignment  of  error  is  that  the  Circuit 
Judge  charged  the  jury,  r?iter  aVa^  that  "it  is  in- 
cumbent upon  the  defendant  to  show  that  its  road 
is  fenced  with  a  good  and  lawful  fence  and  suffi- 
cient cattle  guards."  It  is  insisted  on  behalf  of 
plaintiff'  in  error,  that  the  Act  of  1891,  Ch.  101, 
fixing  liability  of  railroads  for  stock  killed  on  un- 
fenced  tracks,  has  no  application  to  the  facts  of  this 
case,  and  that  the  charge  was  therefore  erroneous. 
It  appears  from  the  record  that  on  January  5,  1893, 
the  plaintiff,  on  reaching  Tullahoma,  about  four  or 
five  o'clock  in  the  evening,  unhitched  his  two  horses, 
and  tied  them  by  the  bridle  to  his  wagon,  where 
he  left  them  standing.  After  remaining  there  for 
some  time,  the  horses  became  frightened  and  ran 
away,  running  side  by  side,  and  going  towards  the 
railroad  depot,  within  the  corporate  limits.  On  reach- 
ing the  depot,  they  turned  down  the  railroad  track, 
and    ran    south    between    the    rails   for   a   distance   of 
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one  half  or  three  ([uarters  of  a  mile,  when,  it  is 
claimed,  the  mare  was  struck  by  a  freight  train 
moving  north,  and  sustained  injuries  which  caused 
her  death.  The  railroad  track  was  not  fenced  either 
at  the  depot  crossing,  where  the  mare  first  went 
upon  the  track,  or  at  the  point  where  it  is  claimed 
she  was  struck  by  the  train.  The  witness,  J. 
M.  Muse,  introduced  by  plaintiff,  testified  that  he 
**  tracked  two  horses  from  the  railroad  depot  in 
TuUahoma,  going  south,  for  about  one  half  mile, 
and  the  two  tracks  were  between  the  rails  nearlv 
all  the  way;  sometimes  one  track  was  on  the  out- 
side of  the  rail."  The  insistence  of  defendant's  coun- 
sel upon  this  state  of  facts  is  that  if  an  animal  gets 
upon  the  track  ut  a  highway  crossing,  in  the  depot 
grounds,  or  other  place  w^here  the  track  is  not  re- 
<|uired  to  be  fenced,  the  mere  fact  that  the  fence 
at  the  place  of  injury  was  defective  or  torn  down, 
or  was  never  erected,  would  not  render  the  railroad 
liable. 

It  is  true,  as  assumed  by  counsel,  that  statutes 
creating  a  liability  against  a  railroad  company  for  a 
failure  to  fence  its  track  do  not  apply  to  highway 
crossings  nor  to  depot  and  station  grounds.  l^lhU^ 
etc,^  Railroad  Co,  v.  Z?///,  28  Mich.,  510;  Soward 
V.  Chicago  cfe  N.  W.  Railroad  Co.^  30  Iowa,  551. 
Says  Mr.  Thornton  in  his  work  on  Railroad  Fences, 
Sec.  91,  viz.:  "It  has  always  been  regarded  that 
the  fencing  of  a  station  or  depot,  and  the  grounds 
inmiediately   around    it,    would    not    only    be    such    a 
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gi'eat  inconvenience  to  the  company  as  to  excuse  it 
from  fencing,  but  would  so  greatly  inconvenience  the 
public  in  passing  to  and  from  the  station  or  depot, 
as  to  furnish  an  additional  and  sufficient  pretext  for 
not  fencing.  The  rule  is  therefore  firmly  established, 
even  though  the  statute  makes  no  exception  as  to  it, 
that  a  company  is*  not  required  to  fence  its  station 
nor  its  depot,  or  ground  immediately  surrounding 
either,  which  are  necessary  for  the  public  to  use  in 
dealing  with  the  company.  Nor  is  it  bound  to 
fence  the  approaches  to  its  station  grounds,''  citing 
numerous   authorities. 

Wood  on  Railroads,  Vol.  III.,  Sec.  419,  says: 
'*  Depot  grounds,  as  a  rule,  cannot  be  fenced,  at 
least  without  great  inconvenience  to  the  company  as 
well  as  to  the  public,  and,  generally,  are  not  re- 
quired to  be,  and,  where  cattle,  straying  upon  the 
highway,  escape  upon  the  track  over  such  grounds, 
or  at  any  point  where  the  company  is  not  required 
to   erect   a   fence,    the    company   is   not   responsible." 

It  is  the  condition  of  the  road  at  the  place  where 
the  animal  entered  upon  the  track,  and  not  its  con- 
dition at  the  focffj^  hi  qtw  of  the  ■  accident,  that  is 
material  in  determining  whether  the  railroad  has 
complied  with  its  statutory  duty  to  fence  its  track. 
109  Ind.,  295;  A/.,  235;  38  111.,  280;  Shearman 
&   Redtield    on    Negligence,    Sec.    436. 

So,  then,  in  this  case,  if  nothing  else  appeared, 
the  company  would  not  be  liable  for  the  omission 
to   fence   at    the    place    where    the    accident    occurred, 
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since  the  mare  entered  ujwn  the  track  at  a  point 
where  the  company  was  not  tound  to  fence.  But  it 
will  be  observed  the  statute  not  only  imposes  upon  the 
company  the  duty  to  fence,  but  likewise  the  duty 
to  construct  sufficient  cattle  guards;  and,  while  the 
company  is  not  liable  for  having  failed  to  fence  its 
depot  grounds  where  the  mare  entered  upon  the 
track,  yet  it  is  obvious  that,  if  sufficient  cattle 
guards  had  ))een  provided,  as  required  by  the  statute, 
the  animal  could  not  have  passed  up  this  track  for 
a  distance  of  three  (juarters  of  a  mile.  So  that 
this    contention    must   fail. 

It  is  insisted,  however,  that  this  accident  is  shown 
to  have  occurred  within  the  limits  of  an  incorpo- 
rated town,  and  that  the  statute,  therefore,  has  no 
application.  This  (|uestion  arose  in  the  case  of  EJIh 
v.  Pncljic  Ball  road,  48  Mo.,  232.  The  Court  said: 
^'In  regard  to  the  tirst  defense,  it  appeared  that 
the  portion  of  the  town  where  the  accident  hap- 
j)ened  had  not  been  laid  out  into  lots,  streets,  and 
allevs,  and  that  no  road  or  street  had  been  6stab- 
lished  to  cross  the  railroad  near  that  ix)int.  This 
action  is  prosecuted  under  the  tifth  section  of  the 
Act  concerning  damages,  etc.  (Wagn.  Stat.,  520), 
and  the  question  is  raised  for  the  tirst  time  in  this 
Court  whether  a  railroad  company  is  excused  from 
fencing  the  track  of  its  road  when  it  runs  through 
a  town  or  citv,  merelv  from  that  fact,  and  without 
reference  to  whether  it  there))y  crosses  the  public 
hiffhwavs   of    such    citv  or   town.      The   statute   makes 
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no  exception  in  regard  to  towns,  but  only  an  im- 
plied one  in  the  crossing  of  a  public  highway. 
Nor  do  the  cases  referred  to  enlarge  the  exception. 
Ordinarily,  a  railroad  track  cannot  run  any  consid- 
erable distance  within  a  town  without  being  crossed 
by  some  street,  either  actually  opened  or  merely  es- 
tablished. In  that  case,  the  fencing  cannot  be  re- 
quired, for  it  would  shut  up  a  street  actually  in 
use,  or  one  that  has  been  laid  out  and  dedicated, 
and  may  soon  be  opened.  But  where  the  corpora- 
tion lines  embrace  portions  of  the  adjacent  country 
not  actually  laid  out  as  a  town,  or  so  laid  out 
that  no  streets  cross  the  railroad,  the  reason  for 
the  exception  does  not  apply,  and  the  obligation  to 
fence  is  as  imperative  as  outside  the  corporation 
limits." 

Mr.  Thornton,  in  his  recent  work  on  Railroad 
Fences  and  Private  Crossings,  after  a  thorough  re- 
view of  all  the  authorities,  reaches  substantially  the 
same  conclusion  as  that  announced  in  the  case  just 
cited.  The  author  quotes  an  Indiana  case,  in  which 
the  Court  said,  viz. :  ' '  The  statute  makes  no  pro- 
visions as  to  the  places  which  may  be  left  unfenced; 
but  the  Courts,  recognizing  the  necessity  of  except- 
ing streets  of  towns  and  cities  and  places  where 
the  business  of  the  railroad  companies  demand  that 
no  fences  be  made,  have  engrafted  exceptions  uix)n 
the  statute.  These  exceptions  have  been  made,  not 
to  advance  the  private  interests  of  railroad  corpora- 
tions,   but   to    promote    the   public    good    by   enabling 
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the  corporations  to  discharge  their  duty  to  the  pub- 
lic. These  exceptions  exist  only  where  a  necessity 
is    shown. ' ' 

Again,  it  was  said  in  another  case:  *'But  when- 
ever a  railroad  company  can  build  and  maintain 
such  a  fence  without  interfering*  with  the  rights  of 
the  public,  or  with  the  free  use  of  private  prop- 
erty, then  it  is  bound  to  maintain  the  fence,  whether 
it  be  in  a  city,  village,  or  in  the  country."  Thorn- 
ton  on   Railroad   Fences,    etc.,    Sec.    86. 

In  another  case  it  was  said  that  there  are  places 
within  an  incorporated  town  where  the  railroad  may 
fence,  as  where  there  are  no  streets  or  alleys,  and 
the  public  travel  would  not  be  interrupted  by  such 
fence.  Yoimg  v.  Hannibal  Ha/froad,  79  Mo.,  336. 
Such  is  particularly  the  case  if  the  adjacent  lands 
are  used  for  farming  purposes  (66  Mo.,  683),  or 
where  a  block  of  land  is  not  intended  for  streets 
and  alleys  (38  Ind.,  447);  but  whenever  the  land 
is  regularly  laid  out  in  lots,  blocks,  or  streets,  the 
streets  crossing  the  railroad,  which  streets  have  been 
dedicated  to  public  use  as  public  highways,  it  would 
be  unlawful  for  the  railroad  to  fence  up  the  streets 
in  such  towns,  and  it  would  make  no  difference  in 
such  case  whether  the  town  so  laid  out  into  streets, 
etc.,  was  incorporated  or  not.  Grrrea  v.  Ilannihal 
Railroad  Oa,  60  Mo.,  406,  cited  in  Thornton  on  Rail- 
road  Fences,    Sec.    88. 

Again,  in  the  case  of  Lathrop  v.  Central  lawa  Rail- 
%cay  Co.y  69  Iowa,   105,  the  Court  said:  '*The  acknowl- 
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edgment  and  recording  of  the  plat  operated  to  vest 
in  the  public  the  right  to  occupy  and  use  the  ground 
designated  as  streets  and  alleys  for  highway  purposes. 
'This  right  accrues  to  the  public  at  once  upon  the  ac- 
knowledgment and  recording  of  the  plat,  and  continues 
until  it  is  divested  by  some  act  of  the  public  authori- 
ties, or  lost  by  adverse  possession.  *  *  *  The  fencing 
of  the  track  at  the  place  of  crossing  against  live 
stock  running  at  large,  would  have  the  effect  to  ex- 
clude the  public,  m  many  cases,  from  using  the  high- 
way at  that  place,  and  it  follows  necessarily  that  the 
right  to  do  this  does  not  exist."  We  think  these 
authorities  lay  down'  the  correct  rule,  and  whenever 
it  appears  that  a  railroad  track  is  intersected  by 
streets  and  alleys,  whether  actually  opened  or  merely 
dedicated  to  the  public  use  uix)n  a  plat,  and  whether 
the  city,  town,  or  village  is  incorporated  or  not, 
the  statutory  duty  to  fence  does  not  apply.  **But 
where  the  corporation  lines  embrace  portions  of  the 
adjacent  country  not  actually  laid  out  as  a  town,  or 
so  laid  out  that  no  streets  cross  the  railroad,  the 
obligation  to  fence  is  as  imperative  as  outside  the 
corporation   limits. ' ' 

When  we  come  to  apply  these  principles  to  the 
facts  of  this  particular  case,  we  find  nothing  in  the 
record  to  indicate  that,  from  the  point  where  the 
animal  entered  upon  the  track  to  the  point  where  the 
accident  happened,  the  railroad  track  was  intersected 
by  any  street  or  crossing,  either  actually  opened  or 
dedicated   to   the  public  use.       All  that  the  record  dis- 
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closes  is,  that  the  point  where  the  mare  went  upon 
the  track,  and  the  entire  distance  she  ran,  as  well 
as  the  place  of  the  accident,  were  all  within  the 
corporate  limits  of  Tullahoma.  It  must  always  ap- 
pear from  the  evidence  that  there  was  a  sufficient 
reason  for  not  ol)eying  the  statute.  Thornton  on 
Railroad  Fences,  Sec.  86.  The  exceptions  to  the 
statute  exist  only  in  cases  where  necessity  is  shown. 
The  only  reason  assigned  in  this  case  is,  that  the 
railroad  track  was  within  the  limits  of  an  incorpo- 
rated town,  and  this,  without  more,  we  hold  to  be 
insufficient.  It  results  that  the  comjyany,  having  failed 
to  fence  its  track  as  required  by  the  statute,  is  liable 
for  the  killing  of  the  mare,  independent  of  the  ques- 
tion of  negligence.  Railroad  v.  RuaseU^  92  Tenn., 
108. 

Affirmed. 
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Garrett   v.    Belmont   Land   Co. 

{NmhvlUe,       February    26,    1895.) 

1.  Adverse  Possession.     Of  Umm  lota. 

There  n^ust  be  actual  inclosure,  whenever  the  property  is  sus- 
ceptible of  such  inclosure,  in  order  to  make  out  adverse  posses- 
sion of  unoccupied  town  lots.  Mere  payment  of  taxes  thereon 
will  not  suffice.     {Pont,  pp,  464-468.) 

Cases  cited:  PuUen  i?.  Hopkins,  1  Lea,  741;  Hicks  u  Trederick,  9 
Lea,  492;  West  i'.  Lanier,  9  Hum.,  762;  Creech  v.  Jones,  5  Sneed, 
631;  Copeland  r.  Murphy,  3  Cold.,  64;  4  Ired.,  310;  74  Iowa,  294; 
39  111.,  546;  1  Wharton,  303;  12  Fed.  Rep.,  820;  44  Minn.,  13.5. 

2.  CoRroKATioNS.     Deeds  of. 

The  deed  of  a  private  corporation  is  ineffectual  at  common  law 
to  pass  the  legal  title  to  real  estate  which  recites  no  authority 
for  its  execution,  and  is  signed  by  an  individual  describing 
himself  as  president  of  the  corporation,  without  affixing  the 
•  corporate  seal,  and  which  purports  to  have  been  acknowl- 
edged by  him  personally,  and  not  by  the  corporation  through 
him.     (Po«t,  pp.  466-479.) 

Cases  cited  and  approved:  Binkley  v.  liethel,  9  Ileis.,  786;  33 
Am.  Dec,  193;  19  Am.  St.  R..  761;  45  Fed.  Rep.,  148;  32  Cal., 
639;  2  Col.,  150;  2Cush.,  337;  8  Conn.,  191;  7  Mass.,  19;  16  Mass.. 
42;  136  IlL,  289;  40  Mo.  App.  R.,  360;  131  Pa.  St.,  393;  43  N.  H., 
343:  97  N.  C,  300;  88  Ky.,  272;  21  Am.  St.  R.,  339;  23  Am.  Dec, 
746,  note. 

3.  Same.     Same. 

And  such  deed  is  not  effectual  under  ?  2819  (M.  &  V.)  Code,  pro- 
viding that  conveyances  of  real  estate  executed  by  an  agent  or 
attorney  may  be  signed  '-by  such  agent  or  attorney  for  his 
principal.  «  «  «  if  the  instrument,  on  its  face,  shows  the 
character  in  which  it  is  intended  to  be  executed."  {Post,  pj). 
472,  473.  J 

Code  construed:     ?  2819  (M.  &  V.);  §  2012  (T.  Sc  S.). 

Cases  cited:  Cocke  v.  Dickens,  4  Yer.,  34:  B'itzpatrick  v.  Fain,  3 
Cold.,  17. 
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4.  Same.     S<ime.     Abolitifm  of  prlviUe  neals. 

Out  statute  declaring  that  ^'the  use  of  private  seals  in  written 
contracts,  except  the  seals  of  corporations,  is  abolifehed,"  did 
not  operate  to  dispense  with  the  common  law  rule  requiring' 
the  deeds  of  corporations  to  be  executed  under  seal.  {Poatr 
pp.  475-^7.9.) 

Code  construed:     g  2478  (M.  &  V.;  J  1804  (T.  &  S.) 

Cases  cited:  Roper  v.  Stone.  Cooke,  499;  Shelton  v.  Bruce,  9 
Yer.,  26:  Read  v.  Wheeler,  2  Yer.,  55;  Brown  u  Parks,  8  Hum., 
297;  Nivens  v.  Merrick,  1  Tenn.,  314;  Coleman  i'.  Sander lln,  S 
Hum.,  563:  Anderson  v.  Settle,  5  Sneed,  203;  Thompson  v. 
Thompson,  2  Head,  407;  Evans  v.  Pigg,  3  Cold..  397;  Simpson 
r>.  Moore,  6  Bax.,  373;  Nunnelly  v.  Dougherty,  1  Yer.,  27;  Tur- 
beville  v.  Ryan,  1  Hum.,  113. 

Questltjn  reserved:  Whether  corporations  organized  under  the 
general  incorporation  Act  of  1875  may  convey  their  real  estate 
without  affixing  corporate  seal  to  deed. 

5.  E.n<:cTMENT.     Plaintiff  muM  Hh^nv  legal  title. 

Under  an  ejectment  bill  averring  a  legal  title,  the  complainants 
cannot  recover  upon  proof  of  an  equitable  title.     {Post,  p,  479.) 

Cases  cited  and  approved:  Langford  v.  Ijove,  3  Sneed,  308;  Rog- 
ers V.  Cawood,  1  Swan.  146;  Campbell  u.  Campbell,  3  Head,  325;. 
Walker  v.  Fox,  85  Tenn..  160;  Evans  v.  Belmont  Land  Co.,  9^ 
Tenn.,  34a 

6.  Evidence.     Contempormieouji  trnnttfwtUm. 

The  recitals  of  a  record  constituting  a  contemporaneous  trans- 
action, explanatory  of  the  matter  in  litigation,  may  be  admit- 
ted as  evidence  against  litigants  who  were  not  parties  to  the 
suit  in  which  the  recitals  were  made.     {Post.  i)j}.  480.  481.) 
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A.  E.  Garkett,  E.  H.  East,  Vertrees  &  Ver- 
TREES   for   Complainants. 

J.  C.  Bradford,  Baxter  &  Hutcheson,  J.  H. 
AcKLEN    for   Defendants. 

Wilkes,  J.  This  is  an  ejectment  suit,  brought 
by  A.  E.  Garrett  and  J.  A.  Hayes,  Jr.,  to  recover 
lots  Nos.  23  and  41  in  what  is  styled  the  O.  B. 
Hayes  plan,    a    suburb  of   Nashville. 

The  Belmont  Land  Company  claims,  and  is  in 
possession  of,  lot  No.  41,  and  defendant,  Valentino, 
claims,  and  is  in  possession  of.  No.  23.  Upon  the 
hearing,  the  Chancellor  gave  judgment  for  the  com- 
plainants for  the  lots,  and  defendants  have  appealed 
and   assigned   errors. 

Both  parties  trace  their  titles  to  a  common  source, 
Joel  A.  Hayes,  Sr.,  who  was  the  father  of  complain - 
ant,  J.  A.  Hayes,  Jr.,  the  father-in-law  of  complain- 
ant, Garrett,  and  the  brother  of  Mrs.  Adelicia  Cheat- 
ham,   under   whom   the   defendants   derived   their   title. 

Complainants'  title  is  as  follows:  On  December 
5,  1873,  the  Second  National  Bank  of  Nashville  re- 
covered a  judgment  before  Justice  of  the  Peace 
James  Everett,  against  one  Henry  M.  Hayes,  for 
$370  and  costs.  Joel  A.  Hayes,  Sr.,  the  brother 
of  H.  M.  Hayes,  became  stay  or  on  the  judgment. 
After  the  stay  expired,  and  on  August  6,  1874,  the 
Justice  issued  an  execution  on  said  judgment,  which 
came  to  the  hands  of  Constable  W.  C.  Shaw,  and 
was  levied  by  him   on  lots  Nos.    11,    20,    23,   and  41, 
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in  O.  B.  Hayes'  plan,  as  the  pro})erty  of  J.  A. 
Hayes,  the  stay  or.  After  the  levy  of  the  fi,  fa.j 
the  papers  were  returned  to  the  Law  Court  of  Da- 
vidson County  for  the  condemnation  of  the  land. 
The  order  of  condemnation  was  entered  by  that  'Court 
January  29,  1875.  Venditioni  ^.i^ponax  issued  on 
March  2,  1875,  and  the  lots  were  sold  by  the  Sher- 
iff on  May  1,  1875,  the  Second  National  I^nk  lie- 
coming  the  purchaser,  at  the  price  of  }Sl()7.4r2  for 
each  lot.  Afterwards,  on  July  7,  1877,  the  Sheriflf 
executed  to  the  Second  National  Bank  a  deed  to 
said   four   lots. 

On  October  13,  1877,  James  McLaughlin,  presi- 
dent of  the  Sec*ond  National  Bank,  executed  and 
delivered  to  A.  E.  Garrett  and  J.  A.  Hayes,  Jr., 
a  deed  to  said  lots.  It  is  insisted  this  deed  is  m- 
valid,  l>ecau8e,  as  signed,  it  was  not  the  deed  of 
the  bank,  but  simply  that  of  James  McLaughlin, 
and  because  it  was  not  executed  under  the  seal  of 
the  bank.  But  it  is  insisted,  if  the  deed  shall  be 
held  valid,  that  Garrett  and  Hayes,  Jr.,  held  title 
to  the  lots  not  for  themselves,  but  for  the  use  and 
tenefit  of  Joel  A.  Hayes,  Sr.,  having  in  fact  re- 
deemed or  repurchased  them  for  him,  and  having^ 
afterwards  been  repaid  the  amounts  advanced  by 
them   to   regain    the   lots. 

It  is  assigned  as  error  that  the  Chancellor  should 
have   held: 

1.  That  defendants,  and  those  under  whom  they 
claimed,   had   been  in   adverse  possession   of    said   lots. 
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under  color  of    title,   for   more  than  seven   years  next 
preceding   the   tiling   of    the   original    bill. 

2.  That  the  deed  of  James  McLaughlin,  presi- 
dent of  the  Second  National  Bank,  under  which 
complainants  claim,  was  void,  and  conveyed  to  them 
no  title  in  said  property,  or,  at  most,  vested  in  them 
only  an  eijuity  which  was  insufficient  to  entitle  them 
to   recover. 

3.  That  the  alleged  purchase  of  the  lots  by  com- 
plainants from  the  Second  National  Bank  was,  in 
law  and   in    fact,  a   redemption   for   J.    A.    Hayes,   Sr. 

Appellants'  chain  of  title  is  as  follows:  •  On  July 
12,  1875,  Mrs.  Adelicia  Cheatham,  a  sister  of  Joel 
A.  Hayes,  Sr.,  recovered  a  judgment  in  the  Circuit 
Court  of  Davidson  County  against  Joel  A.  Hayes, 
Sr.,  upon  which  execution  issued,  and  was  levied 
September  4,  1875,.  on  these  two  lots,  23  and  41,  as 
well  as  lot  No.  11,  and  other  real  estate  not  now 
in  controversy,  and  on  November  26,  1875,  the  lots 
were  sold  by  the  Sheriff,  and  lots  Nos.  23  and  41 
were  lx)ught  by  Mrs.  Cheatham,  and  the  Sheriff  made 
a  deed  to  her  February  15,  1881.  She  conveyed  the 
lots  January  11,  1887,  with  other  lots,  to  Lewis 
T.  Baxter,  for  *49,000;  and  on  October  17,  1889, 
Baxter  and  wife  conveyed  lot  No.  23  to  E.  C.  Mc- 
Dowell, who  afterwards  sold  the  same  to  defendant, 
J.  L.  Valentino.  March  17,  1890^  Baxter  conveyed 
lot  No.  41  to  the  Belmont  Land  Company.  It  is 
claimed  that  Mrs.  Cheatham  {)aid  taxes  on  the  lots 
from  the  time  she  bought  them,  in  1875,  and  claimed 
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them  as  her  own,  until  she  sold  them,  January  11, 
1887.  They  were  not  inclosed,  but  lay  in  an  oj^en 
common,  which  had  been  subdivided  into  a  large 
number  of  lots,  known  as  the  ^'O.  B.  Haves'  Plan.'' 
These  lots  were  owned  by  different  parties,  and  were 
mostly  vacant  and  unimproved.  No  roads  or  high- 
ways were  built  through  them  until,  in  1888,  the 
defendant  company  ojiened  what  is  called  Belmont 
Avenue.  Until  this  was  done,  the  lots  were  inac- 
cessible, and  their  value  was  speculative  and  depend- 
ent on  the  growth  of  the  city.  On  April  23,  1883, 
Mrs. .  Cheatham,  by  deed  duly  registered,  dedicated 
to  the  public,  for  use  as  a  highway,  ten  feet  off 
of  each  of  these  lots  fronting  on  Belmont  Avenue, 
but  the  lots  are  not  mentioned  specifically  by  num- 
bers, and  the  deed  was  not  registered  until  after 
the  bill  in  this  case  was  filed;  and  in  1889  the 
Belmont  Land  Company  graded  and  put  a  drain  pipe 
through  No.  41.  In  the  meantime,  complainants  paid 
no  taxes  ujwn  the  lots,  nor  exercised  any  public 
acts  of  ownership  over  them,  until  about  October  23, 
1890,  when  this  bill  was  filed.  This  is  virtually 
all   the   evidence   in   regard   to   possession. 

Defendants  plead  and  rely  on  the  statute .  of  limi- 
tations, coupled  with  this  adverse  possession,  which, 
they  insist,  was  all  that  the  lots  were  capable  of, 
and  they  cite  and  rely  upon  the  following  cases: 
West  V.  Lrnuer,  9  Hum.,  762;  Creech  v.  Jones^ 
5  Sneed,  631;  Copeland  v.  Murphy^  2  Cold.,  64; 
Pullen   V.    IIopMn^^    1    Lea,    744;    Bynum   v.     Carter^ 
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4  Iredell,  310;  Gree?i  v.  Ilaimn}^  4  Dev.  Law,  158, 
161;  Brkh  v.  Holt,  74 '.Iowa,  294;  Hatch  v.  Baje- 
Imcy  39  Ills.,  546;  Krldi^r  v.  Ldjferty,  1  Wharton, 
303;  Bamen  v.  Ward,  12  Fed.  Rep.,  820;  Cos- 
tell  o    V.    Fdi<07i,    44   Minn.,    135. 

In  these  several  cases  it  was  held  that  digging 
sand,  digging  ore,  the  annual  making  of  turpentine, 
running  a  plowed  furrow  around  a  tract  of  prairie 
land,  laying  down  sidewalks,  and  placing  agent's 
sign  board  on  a  town  lot,  growing  and  cutting  wil- 
lows for  basket  making,  cutting  underbrush,  grub- 
bing, and  paying  taxes  on  village  lots,  under  the 
facts  of  the  respective  cases,  constituted  adverse 
jwssession,  without  actual  inclosure  or  residence  upon 
the   premises. 

In  the  answer  filed  by  the  defendants,  they  state 
'that  '^said  blocks  or  lots  of  land  are  what  is  known 
as  fine  blue  grass  lands,  and  are  suitable  for  culti- 
vation. Thev  are  located  in  the  suburbs  of  the 
city  of  Nashville,  and  are  entirely  too  small  for 
agricultural  purposes.  It  is  true  no  person  has  at- 
tempted to  build  a  house  on  either  of  them,  or 
to  inclose  any  part  of  either  of  them,  until  re- 
cently, when  each  lot  was  inclosed.  Said  blocks  or 
lots  are  like  a  great  many  other  lots  in  the  suburbs 
of  Nashville;  they  have  been  left  uninclosed  and  un- 
improved until  recently,  awaiting  a  purchaser  who 
desired  to  build.  The  only  acts  of  ownership  of 
which  they  were  susceptible  in  their  uninclosed  con- 
dition  was   the   payment   of   taxes    upon    them,    which 
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have  all  teen  paid  by  Mrs.  Cheatham  or  those 
claiming  under    her   since    her   purchase.'" 

It  is  proper  to  remark  in  this  connection  that 
taxes  were  not  paid  upon  the  lots  by  either  party 
by  si)ecific  description,  and  none  have  at  any  time 
l>een  paid  or  claimed  to  have  been  paid  by  com- 
plainants, but  defendants  claim  that  Mrs.  Cheatham 
paid  taxes  upon  these  lots  along  with  other  prop- 
erty and  lots  owned  bv  her  in  the  same  locality 
after    her   purchase   until   the   sale. 

We  are  of  opinion  that  neither  party  has  had 
such  actual  adverse  possession  of  the  lots  as  would 
ripen  their  claims  into  perfect  titles  by  virtue  of 
such  possession,  and  that  the  property  has  not  had 
such  inclosures  as  it  was  susceptible  of.  They  have 
recently  been  inclosed,  and  the  proof  shows  that, 
before  the  war,  they  were  inclosed  by  fences,  and 
the  cases  cited  do  not  apply,  even  if  it  were  con- 
ceded that  they  are  good  law  in  Tennessee,  which 
it  is  not  necessary  now  to  determine.  There  must 
be  actual  inclosure,  whenever  the  property  is  sus- 
ceptible of  such  inclosure,  in  order  to  make  out  a 
case  of  adverse  }X)ssession  of  town  lots.  Pullen  v. 
IIopki7if<^  1  Lea,  741;  Hlck^  v.  Trederlck^  9  Lea, 
492;    Newell   on   Ejectment,    p.    728,    Sec.    41. 

It  is  insisted  that  the  deed  executed  to  Garrett 
and  Hayes  was  invalid  to  convey  to  them  a  legal 
title  to  said  lot,  and,  at  most,  could  only  vest  them 
with  an  equity.  The  objection  to  the  deed  is  as 
to   the   mode    in    which    it    was    signed   and   acknowl- 
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edged,  and  the  fact  that  the  seal  of  the  bank  was 
not  attached  or  affixed  to  the  instrument.  The  deed 
recites  on  its  face  that  ^'the  consideration  ($700)  was 
paid  by  the  gi^antors  to  the  Second  National  J^ank,'' 
and  that  ^Hhe  bank  conveys,  remises  and  releases,'^ 
etc.,  and  that  ''said  Second  National  Bank  cove- 
nants," etc.,  and  ''said  bank  will  warrant  and  de- 
fend against  all  persons  claiming  under  it.'"  It 
concludes:  "In  testimonv  whereof,  the  Second  Na- 
tional  Bank  .of  Nashville  hath  hereunto  set  its  hand, 
by  its  president,  James  McLaughlin,  this  thirteenth 
Novem])er,    1877,    at   Nashville,    Tenn. 

"(Signed)         James  McLaughlin, 
'^Pref<!dent    Sfcand   XatUmal   Banh,^'* 

The  acknowledgment  was  taken  before  -the  Clerk  of 
the  County  Court,  and  recites  that  the  within  named 
James  McLaughlin,  president  of  the  Second  National 
Bank,  appeared,  etc.,  and  acknowledged  that  he  exe- 
cuted the  annexed  instrument  for  the  purposes  therein 
contained.  The  seal  of  the  bank  was  not  impressed 
upon  or  affixed  to  the  instrument!  It  appears  in  proof 
that  the  bank  had  a  seal;  that  it  was  not  its  custom 
to  affix  it  to  deeds  or  other  instruments,  except  its 
stock  certificates.  It  is  insisted  that  a  deed  thus  ex- 
ecuted is  not  the  deed  of  the  Second  National  Bank 
as  a  corporation,  because  not  properly  signed  and  not 
sealed,  and  the  following  authorities  are  cited  and  re- 
lied on: 

In  Lw3e  V.  .S^  N.  L.  W.  ct;  M.  Co.,  32  CaL,  639, 
the  parties  in  the  mortgage  were   described    as    "The 
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Sierra    Nevada    Lake    Water    &    Mining    ComjMiny,    a 
cori)oration,    l>y  their  trustees,   Josiah   liaten  and   Sam- 

• 

uel  Atchison,  of  the  first  part,  and  Jos.  Love,  John 
Ridfjway,  etc.,  of  the  second  part/'  The  mortgage 
was  signed  l>y  the  said  Josiah  Bates  and  Samael  ^ 
Atchison,  and  sealed  with  their  seals.  The  acknowl- 
edgment of  the  mortgage  was  to  the  effect  that 
Bates  and  Atchison  were  j)ersonally  known  to  the 
Notary  as  trustees  of  said  cor{)oration,  and  that  they 
personally  api>eared  and  acknowledged,  each  for  him- 
self, that  he  executed  the  instrument  for  the  uses 
and  pur|)oses  therein  mentioned,  ''as  the  free  act 
and  deed  of  said  Sierra  Nevada  Lake  Water  &  Min- 
ing Comj)any. '-  Bates  was  president  of  the  com- 
pany, and  Bates  and  Atchison  were  a  majority  of 
the  trustees.  The  mortgage  was  held  to  be  void  on 
two  grounds:  (1)  It  was  not  executed  in  the  name 
of  the  cor})oration,  and  (2)  the  corjwrate  seal  was 
not   affixed. 

In  Rlchardafm  v.  Scott  Rlcer  W.  ct'  Miuhig  Co.y 
2  Cal.,  150,  a  mortgage  was  made  in  connection 
with  a  l)on(l  to  secure  a  debt  of  a  corporation 
styled  the  ''Scott  River  Water  &  Mining  Company," 
and  named  as  i)arties  of  the  first  j)art  (grantors), 
W.  P.  Pool,  C.  W.  Tezer,  G.  T.  Terry,  and  J. 
Keid,  ''president,  directors,  and  meml)ers  of  the  Scott 
Kiver  Water  &  Mining  Company,''  and  concludes  as 
follows:  "In  witness  whereof,  the  said  parties  of 
the  first  part  hereunto  set  their  hands  and  affix 
their   seals,'"    followed    by   the   signatures  of    the  four 
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persons  above  named,  with  a  seal  or  scrawl  affixed 
to  each.  It  was  held  that  this  conveyance  was  not 
sealed  with  the  corporate  seal,  and  was,  therefore, 
inoperative  as  the  foundation  of  any  right  or  claim 
to    the    corporate     property     which  .  it     purported    to 

convev. 

In  Brlnley  v.  Mann^  2  Cush.,  337,  a  deed  from 
the  New  England  Silk  Company,  a  corporation,  was 
set  up  as  a  muniment  of  title.  The  formal  parts 
of  one  of  the  deeds  was  as  follows:  ^'Know  all  men 
by  these  presents,  that  the  New  England  Silk  Com- 
pany, a  corporation  legally  established  by  Christopher 
Colt,  Jr.,  in  behalf  of  said  corporation,  and  as  their 
treasurer,  of  Dedham,  etc.,  in  consideration,  etc.,  do 
hereby  give,  grant,  sell,  and  convey,  etc.  In  wit- 
ness whereof,  I,  the  said  Christopher  Colt,  Jr.,  in 
V>ehalf  of  said  corjx)ration,  and  as  their  treasurer, 
have  hereunto  set  my  hand  and  seal,  this,"'  etc. 
Signed  and  sealed:  ^'Christopher  Colt,  Jr.,  treasurer 
of  New  England  Silk  Company."'  The  certificate  of 
acknowledgment  stated,  that  ''Christopher  Colt,  Jr., 
treasurer,  etc.,  acknowledged  the  al)Ove  instrument  to 
be    his   act   and    deed."" 

In  the  otlier  deed,  Christoi)her  Colt,  Jr.,  descrilied 
himself,  in  the  concluding  recital,  as  "treasurer  of  the 
New  England  Silk  Company,  and  duly  authorized  for 
that  ]>urjx>se,''  and  in  the  certificate  of  acknowledg- 
ment it  is  stated  that,  ''in  his  said  cai)acity , ' "  he 
acknowledored  the  instrument  to  ]>e  his  act  and  deed. 
The    cjise   was   an    action    to    trv  title.       The  defendant 
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claifnerl  hv  intenneiiiate  convevance>  under  the  deed 
of  the  New  En<riaD<l  Silk  Couifiany.  The  plaintiflTs 
title  wflh  }faLheil  on  a  judtrment,  and  the  levy  of  an 
exe«;ijtioD  on  the  land  ai>  the  projierty  of  the  New 
En<rlflnd  Silk  Comjiany.  The  levy  was  made  after 
the   execution    of   the   dee<l.s. 

The  Court  said:  '-On  examining  the  deeds  to  Colt, 
we  are  of  opinion  they  conveyed  him  no  title. 
*  *  *  Iteth  of  these  deeds  were  executed 
by  C.  C^^lt,  Jr.,  in  his  own  name,  were  sealed  with 
his  seal,  and  were  acknowledgred  bv  him  as  his  acts 
and  dee<ls.  In  one  of  them,  it  is  true,  he  declared 
that  he  actc^l  in  l>ehalf  of  the  comi>any,  and  as  their 
treasurer,  and  in  the  other  he  declared  himself  to  l>e 
their  treasurer,  and  to  l)e  dulv  authorized  for  the 
puri)Ose  of  executing  it.  But  this  was  not  enough. 
He  should  have  executed  the  deeds  in  the  name  of 
the  company.  He  should,  also,  have  affixed  to  them 
the  seal  of  the  company,  and  have  acknowledged 
them  to  be  the  deeds  of  the  company."^'  Citing  1 
Crab!)  on  Real  Property,  Sec.  703,  705;  4  Kent's 
C^<mi.  (3d  Ed.),  451;  SUnchfeld'w  Sltth,  1  Greenl., 
1231;    Sunt/x/H    Banli    v.    Davlx^    8    Conn.,    191. 

In  Flotrrr  V.  S/ieffi'r^/'y  7  Mass.,  19,  Parsons, 
Ch.  J.,  says:  **It  is  not  enough  for  the  attorney, 
in  the  form  of  the  conveyance,  to  declare  that  he 
does  it  as  attorney;  for  he  being  in  the  place  of 
the  principal,  it  nuist  be  the  act  and  deed  of  the 
l)rincii)al." 

In    Ehnll   V.    S}hui\    16    Mass.,    42,   the   deed   was 
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executed  by  an  attorney  in  fact,  in  his  own  name, 
and  not  in  the  name  of  his  principal,  reciting  his 
power  and  authority.  The  Court  held  the  deed  to 
be  insuflScient  It  was  said  that  *'it  was  important 
that  the  forms  respecting  the  transfer  of  real  estate 
should  be  strictly  observed.  *  *  *  A  seal, 
although  it  may  seem  an  unmeaning  ceremony,  and 
not  at  all  necessary  to  explain  the  intention  of  the 
contracting  parties,  is,  nevertheless,  an  essential  part 
of   the   deed." 

It  was  further  said  that  the  authoritv  of  Coombes' 
case  is  not  at  all  shaken  by  modern  decisions.  In 
Coombes'  case,  19  Co.,  the  rule  is  very  explicitly 
stated:  *'When  anyone  has  authority  as  attorney 
to  do  any  act,  he  ought  to  do  it  in  his  name  who 
gives  the  authority;  for  he  apploints  the  attorney  to 
be  in  his  place,  and  to  represent  his  person;  and, 
therefore,  the  attorney  cannot  do  it  in  his  own 
name,  nor  as  his  proper  act,  but  in  the  name,  and 
as   the   act,    of   him    who   ^ives   the   authoritv." 

In  Danville  Semlmtry  v.  Mott,  186  111.,  289, 
394,  real  estate,  the  property  of  the  Danville  Sem- 
inary, was  conveyed  by  the  * '  Board  of  Trustees  of 
the  Danville  Seminary,"  and  the  seal  of  the  latter 
corporation  was  not  affixed  to  the  deed.  The  Court 
says:  ''A  deed  of  conveyance  by  a  corporation  must 
be  executed  in  the  corporate  name  and  under  the 
corporate  seal.  A  corporation,  like  an  individual, 
may  adopt  any  seal  which  is  convenient  to  the 
occasion;    it   must,    however,    be    shown   to   have   been 
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Hii  acloptecK  and  it  must  ]ye  affixed  as  the  seal  of 
the  coqx>ration,  and  by  an  officer  or  agent  duly 
authorized.*'  See  aliso  So,  Mo,  Land  Co.  v.  Jtrfne^^ 
40  Mo.  A|>p.  K.,  300;  McElr^/y  v.  Xuef^n^i  Jj<«r>., 
131  Pa.  St.,  393;  Ttiuwy  v.  Etn<t  Watreu  Lnmhef 
Co.,    43   N.    H.,    343. 

A  deed  purporting  to  Tx;  executed  by  a  corpo- 
ration to  a  truKtee,  which  l^ears  the  signature  and 
seal  of  the  president,  with  the  suffix  ^'President  of 
D.  R.  Co.,"  is  not  the  deed  ojf  the  corporation, 
but  the  jHJrsonal  act  of  the  president.  Clayton  v. 
C(i<lh'^  97  \.  C,  300.  See,  also,  McKennt^y  v, 
KdmanU^  hS  Ky.,  272;  21  Am.  State  Rep.,  339, 
note.  '*When  the  conveyance  descril)es  the  grantors 
as  a  cor[)oration,  but  is  executed  l)y  the  president, 
under  his  own  name  and  seal,  it  is  not  the  deed 
of  the  c<)ri)oration. ''  LHj(j('ti  v.  X.  J.  M.  cfc  B. 
Co,^  23  Am.  Dec,  746,  note.  See,  also,  4  Am. 
&  Eng.  Ency.  of  Law,  240;  3  Wash.  Real  Prop- 
erty, 294,  Sees.  573,  574;  1  Am.  Leading  Cases, 
577,    and   cases   cited. 

It  will  be  noticed  in  this  case  that  the  deed 
does  not  purport  to  have  l)een  authorized  by  any 
order  of  the  board  of  directors,  and  the  authority 
of  the  i)resi(lent  to  execute  the  deed  does  not  ap- 
l)eur,  imless  it  1)6  assumed  that,  as  a  matter  of 
law,  he  had  such  authority.  If  the  seal  had  been 
affixed,  such  recital  would  have  been  unnecessary, 
and   the   authority    would    have   been    present. 

The     Code     (M.     &     V.),     ^  2S19,     provides     that 
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instruments  relating  to  real  or  personal  property 
executed  by  an  agent  or  attorney  may  be  signed*  by 
such  agent  or  attorney  for  his  principal,  or  by 
writing  the  name  of  the  principal  by  him  as  agent 
or  attorney,  or  by  simply  writing  the  principal's 
name,  if  the  instrument,  on  its  face,  shows  the 
character   in   which   it   is  intended   to   be   executed. 

It  is  insisted  that  the  words,  "President  Second 
National  Bank,"  are  only  descriptive  of  the  person 
{^Cocke  V.  DlckenH^  4  Yer.,  34;  Fttzpatnck  v.  Fain^ 
3  Cold.,  17),  and,  therefore,  the  signature  is  no 
more  than  the  individual  signature  of  James  Mc- 
Laughlin; and,  not  purporting  on  its  face  to  be  done 
by  order  of  the  bank  directors,  and  not  l)eing  under 
seal  of  the  bank,  it  was  only  the  act  of  James 
McLaughlin  as  an  individual.  It  is  insisted  the  sig- 
nature should  have  been:  "James  McLaughlin,  Pres- 
ident, for  the  Second  National  Bank;'"  or  "The 
Second  National  Bank,  by  James  McLaughlin,  Presi- 
dent;"-  or,  "The  Second  National  Bank.*"  See  M. 
&   V.    Code,    §  2819. 

This  will  be  further  considered  and  disposed  of 
in  connection  with  the  question  of  the  necessity  for 
a  seal  to  a  conveyance  executed  by  a  corporation  at 
common  law  and  in  Tennessee.  Prior  to  the  adop- 
tion of  the  Code  of  1858,  the  seal  of  the  grantor 
was  necessary  to  the  validity  of  any  deed  made  bv 
an  individual  or  a  corporation.  The  use  of  seals 
by  individuals  arose  out  of  necessity,  as,  in  former 
days,    many    i)ersons    of     extensive    estates    were    too 
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illiterate  to  make  theii  manual  signatures.  Its  adop- 
tion  and  use  by  corix)rations,  however,  arose  out  of 
their  nature  and  constitution,  being  invisible,  intan- 
gible bodies,  composed  of  an  aggregation  of  indi- 
viduals, who  must  sj)eak,  at  least  in  weighty  mat- 
ters, through  a  common  seal.  It  was  accordingly 
held  that  the  affixing  of  the  seal,  and  that  alone, 
united  the  several  assents  of  the  individuals  who  com- 
posed the  corporation,  and  gave  expression  to  the 
act  as  the  assent  of  the  whole,  and  that  a  corpo- 
ration could  enter  into  no  contract  of  importance 
except  under  seal.  The  tendency  of  modern  legisla- 
tion and  the  trend  of  more  recent  decisions  is  to- 
ward the  abolition  of  the  strict  rules  formerly  pre- 
vailing as  to  sealed  instruments,  and  in  many  States 
statutes   have  been    passed    doing    away,    in    whole   or 

• 

in  part,  with  the  distinction  lietween  sealed  and  un- 
sealed instruments,  and  in  most  of  the  States  the 
use  of  the  seal  is  now  reojulated  bv  statute.  There 
is  a  difference  kept  up,  however,  in  many  'of  the 
States  between  the  use  of  seals  by  corporations  and 
by  individuals.  While  it  is  laid  down  broadly  that 
corporations  may  enter  into  contracts  to  the  same 
extent  as  individuals  without  using  a  seal,  this  clearly 
has  reference  to  other  contracts  than  the  convevance 
of  lands,  and  none  of  the  cases  to  which  we  have 
been  cited  hold  that  the  use  of  a  seal  is  not  re- 
quired in  conveyances  of  land.  See  Taylor  on  Cor- 
porations, Sec.  248;  Morawetz  on  Corporations  (2d 
Ed.),    Sec.     338;     Waterman    on    Corporations,     Sees 
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89,  90;  M?is.  W.  Co.  v.  Muh.  Z.  Co.,  3t  Am. 
&  Eng.  Corp.  Cases,  119;  Gottfield  v.  MUler,  104 
U.  S.,  527;  Mennch  v.  Burlington  Plank  Rcxid 
Co.,  11  Iowa,  74-76;  Cay^y  Jlolliday  Lumhifr  Co, 
V.    Cain   et  al.,    13    Sou.    Rep.,    239. 

These  conveyances  did  not  involve  conveyances  of 
real  estate,  and  none  of  the  citations  are  authority 
ior  the  proposition  that  a  corporation  can  execute'  a 
deed  without  using  a  seal.  But  we  think  the  con- 
trary i6  held,  more  or  less  directly,  in  the  following, 
as  \vell  as  other  authorities:  Spelling  on  Private  Cor- 
porations, Sec.  195;  Beach  on  Private  Corporations, 
376,  and  Sec.  742  as  to  mortgages;  Jones  on  Mort- 
gages, Sec.  128;  1  Waterman  on  Corporations,  Sec. 
^5,  p.  303;  Boone  on  Corporations,  Sec.  54;  3  Wash- 
burn on  Real  Estate,  p.  288,  Sec.  7;  Leggett  v.  N. 
J.  Jf.  cfe  B.  Co,,  23  Am.  Dec,  746,  note;  4  Am. 
&  Eng.  Ency.  of  Law,  p.  240;  2  Am.  &  Eng.  Ency. 
of  Law,  p.  910;  Onhoyme  v.  Trmis,  23  N.  J.  L.,  633, 
658;  Dule  v.  Markam,  18  Am.  St.  Rep.,  889,  note; 
Miller  Bitch  Co,  v.  Zellenlmch,  37  Cal.,  543;  Ilntcli- 
ins  V.  Byrnes,  9  Gray,  367;  Flint  v.  Clinton  Co., 
12  N.  H. ,  430;  Tenney  v.  t^Oint  Warren  Liunhvr  Co,, 
43  N.  H.,  343;  Hatch  v.  Barr,  1  Ohio,  390;  Sav- 
ings Bank  v.  Darii^,  8  Conn.,  191;  hkam  v.  Ben- 
nington  Iron  Co.,  19  Vt.,  230;  2^lUr  v.  Id^,  1  Nel)., 
439;  Brierly  v.  Mann,  2  Cush.,  337;  Kochler  v.  Iron 
Co.,    2    Black,    715,    721. 

By  the   Code   of   Tennessee  of  1858,   it  is   provided 
(M.    &  v.,    >J  2478j    that  '^the    use   of   private  seals  in 
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written  contracts,  except  the  seals  of  corporations,  is 
abolished,  and  the  addition  of  a  private  seal  to  an 
instrument  of  writing  hereafter  made  shall  not  affect 
its   character   in    any    resi)ect   whatever/' 

Did  the  Act  chanofe  the  rule  as  to  conveyances  1)V 
corporations  in  Tennessee  so  as  to  dispense  with  the 
necessity  of  a  seal  (  There  is  certainly  nothing  in 
the  Act  to  so  indicate,  but  the  fact  that  seals  of 
corporations  are  excepted  by  its  provisions  is  an  in- 
dication that  the  seal  was  to  be  used  by  corpora- 
tions after  the  Act  was  passed,  as  had  been  done 
]>efore  its  passage,  at  least  in  some  cases.  Statutes 
similar  to  this  have  been  passed  in  Alabama,  Arkan- 
sas, Delaware,  Florida,  Kentucky,  Iowa,  Kansas,  Mary- 
land, Minnesota,  Mississippi,  Nebraska,  North  Caro- 
lina, Ohio,  Indiana,  Texas,  Pennsylvania,  West  Vir- 
ginia. Nevertheless,  in  most  of  these  Sttites  corpo- 
rations are  still  required  to  use  their  seals  in  making 
conveyances,  as  in  Ohio,  Indiana,  Kentucky,  Maryland^ 
Minnesota,  Mississippi,  Pennsylvania,  Nebraska,  Kansas, 
and  Texas.  See  3  Wash,  on  Real  Prop.,  p.  288. 
And  not  only  nuist  the  deed  be  sealed,  but  the  seal 
must  be  affixed  by  some  one  authorized  to  affix  it. 
M'hi,    p.    281). 

The  conveyance  of  real  esttite  is  one  of  the  most 
solemn  and  importiint  acts  a.  corporation  is  called 
upon  to  i)erform,  and  if  the  seal  Ls  recjuired  for 
any  purpose,  it  is  difficult  to  conceive  of  any  other 
act  for  which  its  use  is  more  necessary.  If  it  wa5> 
intended   to   abolish    the   use   of    seals   by   corporations 


DECEMBER  TERM,   1894.  477 

(rarrett  i\   Belmont  Land  Co. 

altogether,  why  was  the  saving  or  excepting  clause 
inserted  in  the  Act?  And  if  the  seal  is  to  be  re- 
quired in  any  case,  in  what  case  is  it  more  impor- 
tant than  in  a  conveyance  of  real  estate,  either  ab- 
solutely   or    under   mortgage? 

Prior  to  the  Code,  the  use  of  an  individual  or 
private  seal  worked  various  effects,  as  for  example: 
If  not  under  seal,  it  was  necessary  to  aver  and 
prove  a  consideration  in  all  contracts,  oral  or  written, 
except  in  cases  of  bills  and  notes.  Rojx*^'  v.  SUmv^ 
Cooke,  499;  t^heJUm  v.  Bru<^^,,  9  Yer.,  26;  Read 
V.  Wluele/\  2  Yer.,  56;  Brmru  v.  l\irki<^  8  Hum., 
297.  The  consideration  of  a  sealed  instrument  could 
not  be  inquired  into  in  an  action  of  law.  Niviuf* 
v.  Memck^  1  Tenn.,  314;  Coleman  v.  Savdi^Jh}^  5 
Hum.,  663.  And  the  statute  of  limitations  was 
different  in  cases  of  sealed  and  unsealed  instruments. 
AndeVHtm  v.  Settle^  5  Sneed,  203;  Thomp>i(m  v. 
Tlwiiqmon^  2  Head,  407,  and  other  cases.  A  release 
was  re(|uired  to  be  under  seal.  Exmnn  v.  7*/^^,  3 
Cold.,  397,  398;  Shapmn  v.  J/w//v,  6  Bax'.,  373. 
A  sealed  contract  merged  one  not  under  seal.  Nui\- 
rmlly  v.  Dvnn^  1  Yer.,  31;  Bishop  on  Contracts, 
Sec,  31.  A  person  could  not  bind  another  by  seal 
unless  authorized  })y  seal.  JVim  nelly  v.  Dougherty^ 
1  Yer.,  27;  TurheeUle  v.  Ryan^  1  Hum.,  113. 
Creditors  under  sealed  instruments  had  certain  prefer- 
ences at  common  law  in  estates  of  deceased  persons. 
Anson   on   Contracts,    p.    48. 

The   application   of   this    section    of    the    Code,    No. 
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24:78,  finds  ample  scope  in  altering  these  rules  de- 
rived from  the  common  law  in  regard  to  contracts 
and  conveyances  bv  individuals,  without  extending* 
it  to  the  deeds  and  other  solemn  instruments  to  be 
executed  })y  corporations,  and,  in  view  of  the  saving 
clause  excepting  corporation  seals,  we  cannot  infer 
that  the  Legislature  intended  to  abolish  the  use  and 
necessity   for   corporate   seals   altogether. 

We  are  of  opinion  that  this  Act,  2478  M.  & 
V.  Code,  does  not  change  the  rule  of  the  common 
law  requiring  corporations  to  use  their  seals  in  all 
conveyances  of  real  estate,  and  a  conveyance  not 
under  seal,  made  by  a  corporation,  does  not  vest 
a  legal  title  in  the  grantee,  except,  it  may  be,, 
cases  of  corporations  created  under  the  Act  of  1875^ 
and  which  have  no  c*ommon  seal,  in  which  case 
that  Act  provides  that,  in  such  corporations,  having 
no  common  seal,  the  signing  of  the  name  of  the 
corporation,  by  any  duly  authorized  agent,  shall  be 
legal  and  binding.  See  Act  1S75,  Ch.  142,  Sec. 
5;    M.    &    v.,    §  1704. 

The  corporation  now  in  question  was  not  created 
under  the  Act  of  1875,  but  under  the  Acts  of 
Congress  providing  for  national  banks,  and  we  are 
not  called  upon  to  say  whether,  under  this  Act  of 
1875,  a  corporation  may  convey  without  seal  in  any 
case.  That  question  is  in  no  way  involved  in  this, 
case.  We  are  of  opinion  that  the  deed  in  question 
in  this  case  was  not  proj:)erly  signed  nor  sealed^ 
and   hence    did    not    vest    the    legal    title   to   the    lots- 
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in  controversy  in  complainants,  but  only  operated  to 
create  in  them  an  equitable  interest  and  title.  Pom- 
eroy's  Eq.  Juris.,  Sec.  418;  Devlin  on  Deeds,  Sec. 
246;  Beardsley  v.  Knight,  33  Am.  Dec,  193;  Frost 
V.  Wolf,  19  Am.  State  Rep.,  761,  764;  AIUh  v. 
Jo7i£fi,  45  Fed.  Rep.,  148;  BimUy  v.  Bethel,  9 
Heis.,    786. 

Complainants  base  their  right  of  recovery  in  this 
case  upon  the  claim  that  they  have  a  legal  title  to 
the  lots,  and  they  repudiate  the  idea  that  they  have 
only  an  equitable  interest  or  estate.  This  being  so, 
to  entitle  them  to  recover,  they  must  show  a  per- 
fect legal  title.  And  this  is  true,  whether  their 
suit  is  brought  in  a  Court  of  equity  or  law,  and 
they  cannot  recover  upon  any  equitable  title  that 
may  appear  from  the  proof.  Code  of  Tenn.  (M.  & 
v.),  §  3953;  Langford  v.  Lmje,  3  Sneed,  308;  Bog- 
en^  V.  Cawood,  1  Swan,  146;  Camphell  v.  Campbell, 
3  Head,  325;  Walket^  v.  Fox,  1  Pick.,  160;  Evam 
V.    Belmont   Land    Co.,    8    Pick.,    348. 

It  is  useless  to  pass  upon  the  validity  of  de- 
fendant's title,  as  complainants  must  recover,  if  at 
all,  upon  the  strength  of  their  own  title,  and  not 
upon  any  supposed  or  real  weakness  in  their  adver- 
sary's  title. 

It  is  next  insisted  that  the  lots  in  controversy 
were  redeemed  or  repurchased  by  complainants  for 
Joel  A.  Hayes,  Sr. ,  and  that  complainants  have  been 
repaid  the  amounts  advanced  by  them  for  that  pur- 
pose,   and    have    now    no    real,    beneficial    interest   in 
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the  lots.  Complainants  testify  that  such  is  not  the 
case,  but  it  is  contended  by  defendants  that  entries 
of  record,  contemporaneous  with  the  transactions, 
sustain  this  insistence.  It  ap|:>ears  that,  after  these 
lots  were  recovered  by  complainants,  they  conveyed 
two  of  them  to  Mrs.  Emilv  Haves,  widow  of  O. 
B.  Hayes,  in  satisfaction  of  a  debt  due  the  estate 
of  her  husband.  This  deed  to  Mrs.  Hayas  was  ex- 
ecuted by  complainants  and  Joel  A.  Hayes,  Sr.,  and 
recites  on  its  face  that  the  bank  has  permitted  A.  E. 
Garrett  and  Joel  A.  Hayes,  Jr.,  to  repurchase  said 
lots  for  ^700  cash.  Very  S(X)n  after  this,  a  decree 
was  entered  in  a  foreclosure  suit,  brought  by  Mrs. 
O.  B.  Hayes,  to  collect  her  debt  from  Joel  A.  Hayes, 
Sr.,  and,  in  that  decree,  it  was  recited  that  *^it  ap- 
peared to  the  Court  that  Joel  A.  Hayes,  Sr.,  by  his 
son,  Joel  A.  Hayes,  Jr.,  and  his  son-in-law,  A.  E. 
Garrett,  had  obtained  the  title  to  said  lots  from  the 
bank,"  etc.  It  is  said  that  complainants  were  not 
parties  to  that  suit,  and  are  not  bound  by  the  re- 
citals in  that  decree,  and  that  it  was  incompetent  as 
evidence   against   them. 

While  it  is  true  the  complainants  were  not  par- 
ties of  record  to  that  suit,  we  think  it  was  com- 
petent to  introduce  the  record  as  a  contemj:)oraneous 
transaction,  showing  how  all  the  parties,  and  espe- 
cially Joel  A.  Hayes,  Sr.,  regarded  the  transaction 
with  the  bank.  The  language  of  the  deed  from 
complainants  to  Mrs.  Hayes  supports  the  contention 
of    defendants  that  the  lots  were  being  regained  from 
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the  bank  in  the  interest  of  Joel  A.  Hayes,  Sr.,  and 
this  is  further  strengthened  by  the  testimony  of 
Gen.  G.  P.  Thruston,  the  attorney  for  the  bank, 
and  by  other  facts  in  the  record.  The  language, 
used  in  the  deed  that  the  bank  has  permitted  com- 
plainants to  repurchase  said  lots,  is  inconsistent  with 
the  idea  that  the  bank  wafi  selling  the  lots  to  com- 
plainants as  an  independerit  transaction,  and  consist- 
ent with  the  idea  that  they  were  being  regained  in 
the'  interest  of  the  debtor,  and  that  the  permission 
to  repurchase  was  a  concession  to  him  on  the  part 
of  the  bank.  The  deed  from  the  bank  isj  more- 
over, a  quitclaim,  and  not  a  warranty  deed,  as 
would,  no  doubt,  have  been  demanded  by  an  inde- 
pendent  purchaser. 

On  the  same  day  this  deed  was  made  to  Mrs. 
Emily  Hayes,  and  the  same  day  the  deed  was  made 
to  complainants  by  Mr.  McLaughlin,  Joel  A.  Hayes, 
Sr.,  executed  to  complainants  a  mortgage  to  secure 
them  the  sum  of  $700,  which  they  had  ^.dvanced  for 
him,  and  other  amounts,  and  had  the  same  recorded. 
There  can  be  no  doubt  that  this  $700  is  the  same 
$700  advanced  to  the  bank  to  regain  the  lots.  Com- 
plainant Garrett  states  that  this  mortgage  was  exe- 
cuted without  his  knowledge,  and  sent  to  him,  after 
registration,  by  mail;  whereupon,  he  canceled  it,  and 
returned  it  satisfied.  It  stood,  however,  on  the 
Register's  books  unsatisfied  and  as  a  subsisting  mort- 
gage until  July  1,  1883,  when  Joel  A.  Hayes,  Jr., 
acknowledged  satisfaction  of    all    debts  secured  to  him 
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by  it,  and,  on  May  22,  1884:,  complainant,  Garrett, 
executed  a  similar  satisfaction  and  release,  and  the 
same   was   registered. 

It  further  ai)i)ears  that,  on  January  19,  1878, 
or  about  two  months  after  complainants  had  made 
the  transaction  with  the  bank,  a  judgment  by  motion 
was  taken  against  H.  M.  Hayes  for  the  amount  of 
the  judgment  stayed  by  Joel  A.  Hayes,  Sr.  This 
judgment  was  taken  in  the  name  of  Joel  A.  Hayes, 
Sr.,  *  *  *  and  recites  that  complainants  had  paid 
and  advanced  the  amount  to  the  bank  for  J.  A. 
Hayes,  Sr.,  necessary  to  redeem  the  lots,  and  hence 
the  judgment  was  taken  for  their  use  and  benefit. 
Complainant  Garrett  caused  execution  to  issue  on 
this  judgment  and  sent  it  to  Williamson  County, 
where  it  was  satisfied  by  a  sale  of  H.  M.  Hayes" 
lands,  and  the  money  realized  therefrom  was  paid 
over  to  complainant  Garrett,  amounting  to  $608, 
and  a  receipt  was  indorsed  on  the  execution  docket 
therefor  signed  by  A.  McClain,  attorney  for  J.  A. 
Hayes,  Jr.,  and  A.  E.  Garrett.  Complainant  Gar- 
rett sent  part  of  this  money  to  complainant  Hayes, 
Jr.,  and  retained  a  part  himself,  and  states  that  it 
was  applied  to  other  debts  owing  him  by  his  father- 
in-law,  Joel  A.  Hayes,  Sr.  Complainant  Garrett 
shows  that  this  judgment  was  taken  without  his  di- 
rection or  knowledge  by  the  attorney  of  the  bank, 
but  it  appears  that  it  was  in  accordance  with  in- 
structions to  bis  own  attorney,  McClain,  who  other- 
wise  would   have    taken    the    same    judgment,    in  the 
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same  way,  for  the  use  of  complainants  at  complain- 
ant Garrett^ s  request.  Learning  that  the  judgment 
had  already  been  taken  by  the  bank's  attorney,  and 
in  the  manner  suggested  by  him,  that  is,  for  use 
of  complainants,  complainant  accepted  the  benefits  of 
it   and   proceeded,    as   before    stated,    to   collect   it. 

From  the  date  of  the  deed  to  Mrs.  Emily  Hayes, 
in  1877,  down  to  the  death  of  Joel  A.  Hayes,  Sr., 
In  August,"  1890,  we  hear  nothing  of  complainants 
in  connection  with  these  lots.  During  this  period 
of  thirteen  years  they  paid  no  taxes  on  them,  and 
exercised  no  public  acts  of  ownership,  and  made  no 
claim  of  a  public  character  except  the  deed,  which 
they  had  registered  soon  after  olitaining  it.  In 
1887,  about  three  years  before  Joel  A.  Hayes,  Sr., 
died,  the  lots  made  a  phenomenal  rise  in  market 
value,  but  this  seems  to  have  aroused  no  interest  or 
concern  in  complainants.  In  August,  1890,  Joel 
A.  Hayes,  Sr.,  died,  and  soon  thereafter  his  son, 
W.  O.  Hayes,  ascertained  the  condition  of  the  title 
to  these  lots,  and  wrote  to  complainant  Garrett. 
Soon  thereafter  complainant  Garrett  came  to  Nash- 
ville, and  went  to  the  abstract  office  and  had  a  con- 
ference with  its  manager,  asking  many  questions  in 
regard  to  the  title  to  the  lots,  and  within  a  month 
thereafter   this   bill   was   filed. 

Upon  a  careful  examination  and  analysis  of  the 
proof  in  this  case,  we  are  convinced  that,  whether 
the  transaction  between  complainants  and  the  bank 
is    called   a  repurchase    or    a    redemption,   it   was,    in 
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any  event,  .an  arrangement  made  by  the  parties  with 
the  bank  to  regain  the  lots  for  the  use  and  benefit 
of  Joel  A.  Hayes,  Sr.,  and  in  order  to  aid  and 
assist  him  in  his  financial  troubles;  that  the  amount 
paid  was  slightly  more  than  the  debt  bid  on  the  lot, 
is  accounted  for  by  the  explanation  of  General 
Thruston,  the  bank  attorney,  that  the  costs  and 
attorney's  fees  incurred  about  the  sale  were  included 
in  the'  amount  required  to  be  paid.  We  are  also 
convinced  that  complainants  were  partially  reimbursed 
of  the  amount  paid  out  by  them  from  the  collection 
made  from  H.  M.'  Hayes,  and  the  balance  was  re- 
leased to  Joel  A.  Hayes  by  the  complainants  when 
they  satisfied  the  mortgage  which  they  had  upon  the 
lots  in  1883  and  1884.  It  may  be  that  when  the 
lots  11  and  20  were  conveyed  to  Mrs.  Emily  Hayes 
to  satisfy  her  debts,  the  lots  Nos.  23  and  41 
were  intended  to  go  to  Mrs.  Cheatham  in  satis- 
faction  of   her   debt  j?ro   taido   or    in    toto. 

The  conduct  of  the  parties  toward  each  other 
strengthens  this  conclusion.  While  Joel  A.  Hayes, 
Sr.,  was  involved  to  insolvency,  he  was  desirous 
that  his  brother's  estate  should  not  suffer  loss  bv 
him,  and  complainants,  as  his  son  and  son-in-law, 
were  co-operating  with  him  to  avoid  such  loss.  The 
record  discloses  that  Joel  A.  Hayes,  Jr.,  was  con- 
tinually sending  money  to  his  father,  contributing 
to  his  support  and  maintenance  and  that  of  the 
family  so  long  as  the  father  lived,  and,  when  he 
died,   assuming   the   entire    cost    of    his    burial,    exhib- 
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iting  a  touching  instance  of  filial  devotion,  for  which 
he  expected  and  received  no  return,  but,  on  the 
contrary,  forgave  his  father  all  that  he  had  ad- 
vanced for  him  to  maintain  his  credit  and  standing 
and  to  support  his  family.  It  appears  that  these 
matters  were  not  '  carried  on  on  a  business  basis, 
but  one  purely  of  devotion  of  a  son  to  a  father; 
and  if  the  property  had  remained  that  of  the  son, 
it  would,  when  the  rise  in  values  came,  most  likely 
have  at  once  been-  turned  over  to  the  father.  It 
is  only  on  this  basis  that  we  can  reconcile  the  de- 
lay and  laches  of  complainants  in  bringing  suit,  or, 
at  least,  manifesting  some  interest  in  this  property, 
which  appears  to  have  faded  out  of  their  recollec- 
tion. We  think  any  conflict  between  the  testimony 
and  the  cotemporaneous  deeds  and  decrees  m^,y  be 
ascribed  to*  defects  in  memory  in  regard  to  events 
happening  more  than  thirteen  years  l>efore  the  ac- 
tion commenced,  during  which  time  the  parties  ap- 
pear  to   have   paid   no   attention   to   the   matter. 

Both  upon  the  defects  in  complainants'  title  and 
the  merits  of  the  case,  we  think  they  must  fail  in 
their  suit,  and  the  decree  of  the  Chancellor  is  re- 
versed,   and   bill    dismissed,    at   complainants'    cost. 
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Goodwin   r.    Guild. 
(^(is/ivi/fe.       March    1,    1895.) 

MAI.ICIOU8  PROSKCUTION.      WJuit  Ut  mjt. 

The  Mayor  of  a  city  is  not  liable  for  malicious  prosecution  in  at- 
tempting* to  enforce  an  unconstitutional  ordinance  which  had 
not  been  judicially  declared  invalid,  althoug'h  opinion  as  to  its 
validity  was  divided,  if  he  acted  in  good  faith  in  the  discharge 
of  his  official  duty  as  he  understood  it,  and  without  malice, 
oppression,  or  wanton  disregard  of  the  rights  of  the  person 
prosecuted. 

Ca«e  cited:     3  How.,  87,  98. 


FROM    DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
N.    D-    Malone,    Sp.    J. 

CoLYAR,  Williamson  &  Colyar,  and  J.  W.  Gaines 
for    Goodwin. 

■ 

Smith  &  Dickinson,  Barthell  &  Keeble,  and 
J.    D.    Wade   for   Guild. 

Wilkes,  J.  This  is  an  action  for  false  impris- 
onment and  malicious  prosecution.  It  was  tried  1)6- 
fore  a  special  Judge  in  the  Court  below  without 
the  intervention  of    a   jury,   and  a   judgment  rendered 
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for  $1,500 — $1,000- of  *whteh  were  awarded  as  actual 
and  $500  as  exemplary  damages — and  defendant  has 
appealed,  and  assigned  many  errors,  which  need  not 
be   treated  in   detail. 

A  short  statement  of  the  facts  in  the  case  is 
that  plaintiff  entered  into  a  contract  with  the  Board 
of  Public  Works  and  Affairs  to  construct  a  sewer 
in  the  citv  of  Nashville.  This  contract,  while  dated 
April  14,  1892,  appears  to  have  been  executed  on 
the  part  of  the  board  on  April  18,  1892,  and  was 
in  pursuance  of  a  public  letting  to  the  lowest  re- 
sponsible bidder  had  before  that  date,  and  about 
April  2,  1892.  The  plaintiff  secured  the  contract, 
and  expected  and  intended  to  use  convict  labor  in 
its  execution;  and  there  is  proof  tending  to  show 
that  this  fact  was  known  to  the  Board  of  Public 
Works  and  Affairs  at  the  time  the  contract  was  let 
to  the  lowest  bidder.  After  the  public  letting  on 
the  second  of  April,  the  Mayor  and  City  Council 
of  Nashville,  on  the  fourteenth  day  of  April,  1892, 
passed  an  ordinance  making  it  unlawful  for  any  per- 
son to  use  or  employ  convict  labor  on  any  work 
to  be  executed  under  contract  with  the  citv  of 
Nashville,  under  a  penalty  of  fifty  dollars  for  each 
violation.  Defendant  Guild  was  Mavor  of  Nashville, 
and,  being  notified  that  plaintiff  was  using  convicts 
upon  the  work  under  his  contract  with  the  city,  on 
April  23,  1892,  went  before  the  Recorder,  and  pro- 
cured Mr.  Cleary,  Street  Overseer,  to  make  'the 
necessary    affidavit    that    plaintiff     was     violating    the 
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city  ordinance  by  working  convicts  in  the  city  limits 
under  his  contract;  and  thereupon  the  Recorder  and 
Judge  of  the  City  Court,  at  the  suggestion  of  the  said 
Guild,  issued  a  warrant  for  plaintiff's  arrest,  which 
was  given  to  a.  member  of  the  police  force,  who  met 
the  plaintiff,  read  the  warrant  to  him,  and  cited 
him  to  appear  before  the  Recorder  on  the  next 
morning,  which  he  agreed  to  do.  No  actual  arrest 
was  made  by  touching  the  plaintiff  or  taking  him 
into  custody,  and  no  bond  for  his  appearance  was 
required.  He  did  appear,  was  fined  fifty  dollars, 
app)ealed  to  the  Circuit  Court,  and  was  in  that  Court 
tried  and  accjuitteil  December  15,  1892,  on  the  ground 
that  the  city  ordinance  was  in  contravention  of  an 
Act  of  the  General  Assembly,  and  hence  was  void, 
and  gave  no  authority  for  plaintiff's  arrest.  There- 
upon, November  16,  1893,  plaintiff  brought  this 
action  for  damages  for  false  imprisonment  and  mali- 
cious prosecution  against  the  defendant  personally, 
and  against  the  members  of  the  lk)ard  of  Public 
Works  individuallv,  and  the  Mayor  and  City  Coun- 
cil  of  Nashville.  On  demurrer,  the  action  as  to 
the  Mayor  and  City  Council  was  dismissed.  The  cause 
was  tried,  and  resulted  in  the  acquittal  of  the  mem- 
bers of  the  Board  of  Public  Works,  and  in  judg- 
ment   against    defendant,    Guild,    as    before    stated. 

It  is  conceded  that  the  ordinance  of  the  city  under 
which  the  Mayor  proceeded  was  in  contravention  of 
the  law,  and  was,  therefore,  void,  but,  at  the  time 
these   proceedings     were    taken,    it    had    not    been    so 


DECEMBER  TERM,   1894.  489 

Goodwin  v.  Guild. 

declared  by  any  judicial  tribunal,  and  defendant  in- 
sists that  he  acted  in  perfect  good  faith  in  attempt- 
ing to  execute  the  ordinance  as  it  was  passed  and 
stood  upon  the  books  of  the  city,  and  was  actuated 
by  no  malice.  The  Circuit  Judge,  in  his  written 
opinion,  found  that  defendant  was  actuated  by  no 
feelings   of   malice. 

It  is  said,  however,  that,  previous  to  this  time, 
the  Board  of  Public  Works  had  considered  this  or- 
dinance and  come  to  the  conclusion  that  it  was  il- 
legal, and  had  declined  to  enforce  it,  and  so  noti- 
fied the  Mayor,  and  such  is  the  fact.  It  is  also 
said  that  the  city  attorney  had  given  an  opinion 
adverse  to  the  legality  of  the  ordinance,  and  that 
this  had  been  sent  by  the  board  to  the  Mayor  along 
with  a  record  of  their  action  declining  to  enforce 
the  ordinance.  The  {)roof  in  regard  to  this  opinion 
is  quite  indefinite.  It  apj)ears  that  such  opinion  was 
prepared  by  J.  C.  Bradford  for  the  city  attorney, 
Andei'son,  who  felt  himself  incompetent  to  pass  upon 
the  matters,  but  at  whose  instance  it  was  prepared, 
or  to  whom  it  was  given,  or  by  whom  it  was  called 
for,  does  not  definitely  appear  from  the  record.  The 
defendant  states  emphatically  that  it  was  not  called 
for  by  him,  or  given  to  him,  and  that  he  never 
saw  it;  but^  on  the  contrary,  that  he  applied  to 
the  city  attorney  for  an  opinion,  which  the  regular 
city  attorney,  Anderson,  declined  to  give,  because 
of  relationship  to  some  party  indirectly  interested. 
The   opinion   of   the   Board   of    Public    Works    had    no 
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judicial  force,  hut  was  merely  the  expression  of  a 
di^nded  hoard  upon  a  le<ral  question,  which  they 
could  pass  upon  for  themselves,  hut  could  not  settle 
for  anyone  else,  and  the  record  wholly  fails  to  fix 
the  defendant  with  the  receipt  of  the  opinion  of  the 
city  attorney,  or  the  special  attorney,  whose  opinion 
ap[>ears  to  have  been  given  and  afterwards  lost  in 
some  unexplained  manner.  It  does  appear  that  there 
was  a  division  of  opinion  as  to  the  validity  of  the 
ordinance,  and  defendant  states  that  his  only  object 
was  to  test  the  law  and  execute  it,  if  valid,  and 
that  he  had  no  other  motive.  It  does  not  appear 
that  he  took  any  part  in  the  proceedings  after  they 
were  first  instituted,  but  merely  set  on  foot  the  pro- 
ceedings to  test  and  execute  the  ordinance.  It  is 
evident  that  this  void  ordinance  could  not  justify  the 
arrest  of  the  plaintiff  and  his  prosecution,  still,  it 
was  the  dutv  of  the  Mayor,  as  the  chief  executive 
of  the  city,  to  see  its  ordinances  enforced,  and,  so 
long  as  he  acted  in  good  faith,  and  with  no  malice 
or  improper  motive,  he  cannot  be  held  personally 
liable  for  a  mere  error  in  judgment.  If  he  took 
advantage  of  his  official  position  to  oppress  the  plain- 
tiff, either  from  ill  will  towards  him,  or  because  of 
any   other   improper   motive,    he   would    be   liable. 

The  doctrine  is  tersely  stated  in  KendM  v.  Stokes^ 
3  How.  (U.  S.),  87,  98,  by  Chief  elustice  Taney,  in 
these  words:  '^A  public  officer  is  not  liable  to  an 
action  if  he  falls  into  an  error  in  a  case  where  the 
act   to   be   done   is   not   merely   a   ministerial   one,  but 
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18  one  in  relation  to  which  it  is  his  duty  to  exer- 
cise judgment  and  discretion,  even  though  an  indi- 
yidual   may   suffer   by  his   mistake." 

In  Bishop  on  Noncontract  I^aw,  Sec.  787,  it  is 
said:  '*By  the  express  or  implied  terms  of  an 
officer's  authority,  he  is  to  act  honestly,  carefully, 
and  after  the  dictates  of  his  own  judgment,  which, 
of  necessity,  being  a  human  judgment,  may  err; 
therefore,  when  he  has  done  what  is  thus  com- 
manded, whether  the  result  is  correct  or  not,  he 
has  exactly  discharge<l  his  duty,  and  the  law  which 
compelled  this  of  him  will  protect  him,  whatever 
harm    mav   have   befallen    individuals." 

In  14  Am.  &  Eng.  Ency.  of  Law,  p.  41,  it  is 
held  that  '<  public  officers,  called  upon  to  act  offi- 
cially, may  l)e  held  liable  for  a  malicious  prosecution 
upon  the  same  grounds  as  other  persons.  But 
malice  and  want  of  probable  cause  ought  very  clearly 
to  ap[)ear  in  such  case.  The  presumption  being 
strongly  in  their  favor,  mere  ignorance  of  the  law, 
or  overpersuasion  by  others,  is  not  sufficient." 
While  we  would  not  be  understood  as  ffoing:  to  this 
latter  length,  still  it  will  not  do  to  ai)ply  the  same 
strict  rules  of  lialrility  to  an  executive  officer,  whose 
<iuty  it  is  to  see  the  laws  executed,  if  he  makes  a 
mistake  in  judgment,  that  would  be  applied  to  an 
individual  who  has  no  [)ublic  duty  to  perform  in 
executing:  its  laws.  To  hold  this  strict  rule  would 
paralyze  the  arm  of  every  executive  and  peace  officer; 
and    while    siich   officer,    for   anv   wanton   or   malicious 
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abuse  of  legal  process  which  is  set  on  foot  for  the 
oppression  of  a  citizen,  must  be  held  liable  to  the 
same  or  f)ossibly  a  greater  extent  than  a  private 
individual,  still  there  must  be  undoubted  evidence  of 
malice,  oppression,  and  wanton  persecution,  with  the 
absence  of  all  probable  cause  or  excuse,  to  hold  a 
public  official  liable  for  errors  in  the  execution  of 
his   official   duties. 

We  cannot  concur  in  the  suggestion  that  the  con- 
trol of  the  ix)lice,  and  the  enforcement  of  this  or- 
dinance  against  convict  labor,  rested  exclusively  with 
the  I^ard  of  Public  Works.  While  it  was  made 
their  immediate  duty  to  execute  the  ordinance,  the 
Mayor  was  not  thereby  relieved,  as  -  chief  city  exec- 
utive, from  his  duty  under  the  charter  to  see  this, 
as   well   as   all   other   ordinances,    enforced. 

The  management  of  the  penitentiary  is  vested  in 
the  Superintendent,  Warden,  and  other  officials  in 
iiimiediate  charge,  and  it  is  their  primary  duty  to  see 
the  laws  enforced,  but  the  (lovernor  of  the  State,  as 
chief  executive,  is  not  thereby  relieved  from  the  duty 
of  seeing  that  the  laws  in  regard  to  the  penitentiary 
and  its  convicts  are  enforced.  He  can  neither  dele- 
gate this  duty  to  the  prison  officials  nor  can  they 
take   it   from    him. 

The  action  taken  by  the  Mayor  was  not,  in  the 
strict,  technical  sense,  a  criminal  prosecution  against 
the  plaintiff.  As  was  said  in  Spmia  v.  Leum^  7 
Pick.,  374,  *'it  is  not  a  trial  between  the  State  and 
defendant,    nor    on    a    presentment    or    indictment   by 
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and  before  a  jury;  but  it  is  in  the  nature  of  a 
suit  for  debt.  It  is  not  a  prosecution,  but  a  suing 
in  Court  to  recover  a  penalty  for  the  violation  of 
a  city  ordinance."  It  in  no  sense  imputed  to  the 
plaintiff  any  corrupt,  infamous,  or  degrading  act,  or 
any  moral  turpitude,  but  simply  a  disregard  of  an 
ordinance  standing  upon  the  records  of  the  city; 
and,  while  the  warrant  was  in  form  an  order  for 
the  arrest  of  plaintiflF,  .  still  it  was  executed  by  sim- 
ply reading  it  to  him,  and  citing  him  to  appear 
.before  the  Recorder  the  next  morning,  which  he 
agreed  to  do.  He  was  not  taken  into  custody,  was 
subjected  to  no  indignity,  was  not  required  to  go  to 
jail,  or  even  give  a  bond  for  his  appearance  before 
the  Recorder.  He  was  not  restrained  of  his  liberty 
or  hindered  in  going  where  he  pleased.  He  was 
virtually  unknown  to  defendant,  who  had  no  personal 
ill  will  towards  him.  While  this  is  not  necessary, 
still  it  is  a  circumstance  throwing  light  upon  the 
question  whether  defendant  had  any  improper  motive 
of    any   kind   in   doing   what   he   did. 

We  do  not  mean  to  be  understood  as  holding 
that  this  ordinance  was  valid.  It  has  already  been  ' 
held  to  be  invalid.  But,  while  it  stood  among  the 
ordinances  of  the  city,  the  Mayor  cannot  be  held 
liable  personally  if,  in  good  faith,  he  attempted  to 
execute  the  same  in  the  discharge  of  his  duty  as  he 
understood  it,  and  in  the  absence  of  any  malice, 
oppression,  improper  motive,  or  wanton  disregard  of 
the   plaintiff's    rights,    and    we    are    unable,    from   this 
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record,  to  find  any  evidence  of  such  malice,  oppres- 
sion, or  improper  motive  on  the  part  of  the  defend- 
ant. 

For  these  reasons  the  judgment  of  the  Court  be- 
low is  reversed,  and  the  cause  dismissed  at  plain- 
tiff's  cost. 
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Lea   v.    State. 

{JVashmlle.       March    2,    1895.) 

1.  Criminal  Evidence.     Of  defeiidaiifs  character.     Charge  of  CourL 

Where,  in  a  criminal  case,  the  prcwf  shows  the  defendant's  char- 
acter good  before,  but  bad  after,  he  was  charged  with  the 
crime  for  which  he  is  on  trial,  the  Court  should  charge  the 
jury  as  follows:  ''The  character  of  the  defendant  before  the 
present  charge  can  be  looked  to  as  a  'witness  for  or  against 
him  as  to  his  guilt  or  innocence,  but  his  character  since  then 
can  only  be  looked  to  in  determining  the  amount  of  credit  due 
him  as  a  witness,  and  cannot  be  looked  to  sis  a  witness  as  to 
guilt  or  innocence."     [Post  pp.  496,  4S7.) 

3.  Criminal  Practice.     Oath  of  officer. 

The  recital  of  record  in  a  felony  case  that  the  officer  in  charge 
of  the  jury  was  "sworn  to  wait  on  said  jurors."  without  more, 
is  insufficient.  If  the  record  undertakes  to  set  out  the  oath,  it 
must  be  done  fully.  The  safer  practice  is  to  recite  merely  that 
the  officer  was  sworn  "according  to  law,"  or  "as  required  by 
law."     {Post,  pp.  497,  498.) 

Cases  cited  and  approved:  Buxton  v.  State,  89  Tenn.,  216;  Lan- 
caster V.  State,  91  Tenn.,  267. 


FROM     WILSON. 


Appeal  from  Circuit  Court  of  Wilson  County.     W 
C.    Houston,    J. 

Thompson   &   Cantrell   for   Lea. 

Attorney-general   Pickle   for   the   State. 
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Caldwell,  J.  Sam  Lea  was  convicted  of  the  crime 
of  petit  larceny,  and  has  appealed  in  error.  After 
testifj'ing  in  his  own  behalf,  he  introduced  three  wit- 
nesses as  to  his  general  character.  All  of  these  wit- 
nesses said,  upon  examination  in  chief,  that  they 
knew  the  defendant's  character,  and  that  it  was  good 
up  to  the  time  of  this  charge;  and  they  likewise 
said,  on  cross-examination,  that  his  character  is  bad 
si^ce  this  charge,  and  that  they  would  not  now  give 
him  credit  on  his  oath,  though  they  would  have  done 
so   before   this   charge   was   brought  against   him. 

With  respect  to  that  testimony,  the  Circuit  Judge 
instructed  the  jury  as  follows:  ''When  a  defendant 
puts  his  character  in  issue  before  you,"  that  char- 
acter becomes  a  witness  in  the  case.  If  it  be  shown 
to  l^e  ''good,  it  is  a  witness  for  him,  and  if  bad, 
it  is  a  witness  against  him;  and  such  character,  /good 
or  bad,  is  taken  into  consideration  with  the  other 
evidence  in  the  case  in  determining  his  guilt  or  in- 
nocence." 

This  instruction  would  be  correct  in  the  ordinary 
case,  in  which  the  witnesses,  speaking  in  regard  to  the 
defendant's  character,  are  confined  to  that  character 
as  existing  at  the  time  the  charge  was  made  against 
him;  but  it  is  erroneous  when  applied  to  testimony 
with  respect  to  his  character  both  before  and  after 
the   charge   was   made,    as   in   this   case. 

The  defendant's  character,  whether  good  or  bad, 
since  the  charge,  cannot  affect  the  question  of  his 
guilt    or    innocence    of    the    crime    imputed    to    him. 
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His  character  since  the  charge  may  well  go  to  his 
credibility  as  a  witness  in  his  own  behalf,  because 
existing  at  the  time  he  testifies;  but  it  does  not 
reach  or  illustrate  the  question  of  his  guilt  or  in- 
nocence. 

Lea's  counsel  sought  to  have  the  proper  distinc- 
tion made  by  the  following  request:  '*The  charac- 
ter of  the  defendant*  before  the  present  charge  can 
be  looked  to  as  a  witness  for  or  against  him  as 
to  his  guilt  or  innocence,  but  his  character  since  then 
can  only  be  looked  to  in  determining  the  amount  of 
credit  due  him  as  a  witness,  and  cannot  be  looked  to 
as  a  witness  as  to  guilt  or  innocence."  The  instruc- 
tion  thus   requested   was   erroneously   refused. 

The  record  shows  that  the  trial  of  this  case  in 
the  Court  below  occupied  two  days;  and  the  only 
entry  in  reference  to  the  oath  administered  to  the 
officers  in  charge  of  the  jury  during  the  interven- 
ing night,  recites  simply  that  they  were  ''sworn  to 
wait  on  said  jurors  until  the  meeting  of  the  Court 
to-morrow  morning,  at  8:30  o'clock."  This  entry 
is  fatally  defective.  The  oath  shown  to  have  been 
taken  contains  hardly  a  single  element  of  that  re- 
quired by  law.  It  contains  not  a  word  involving 
any  kind  of  restraint  upon  the  public,  upon  the  jury, 
or  upon  the  officers  themselves;  and  only  constrains 
the  officers  ''to  wait  on  the  said  jurors."  In  every  » 
felony  case  the  record  should  show  affirmatively  that 
the  requisite  oath  was  administered  to  the  officer  or 
officers  in  charge  of  the  jury  pending  the  trial. 
a2— 10  p 
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This  may  be  done  by  spreading  the  oath  at  large 
upon  the  minutes  of  the  Court,  or  by  the  short 
recital  that  the  officer  or  officers  were  sworn  ac- 
cording to  law,  or  as  required  by  law.  Biixton  v. 
State^  89  Tenn.,  216;  Lathcantei'  v.  State^  91  Tenn., 
267.  The  latter  is  the  safer  practice.  Neither  was 
done  in  this  case.  The  record  before  us  purports 
to  set  out  the  whole  oath  giv^n,  and  no  presump- 
tion 'can  be  indulged  that  a  fuller,  or  sufficient  oath 
was   in   fact  taken. 

Reverse  and   remand. 
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Johnson  v.  State. 

{Nashville.      March   2,    1895.) 

1.  Rktaxation  of  Costs.    Proof  must  show  services  rendered, 

Retaxation  of  costs,  so  as  to  embrace  omitted  fees,  will  not  be 
allowed  unless  it  shall  be  made  to  appear  that  the  services  for 
which  the  fees  are  claimed  were  performed.  The  statements 
of  the  petition  for  retaxation,  and  of  the  order  made  thereon 
setting  out  the  items,  do  not,  without  more,  afford  evidence  to 
justify  retaxation.     {Post,  pp.  500,  501,) 

Code  construed:  i  5269  (M.  &  V.);  §  4517  (T.  «&  S.). 

2.  Fees.     Not  allmved  salaried  cUy  officers,  when. 

The  salaried  Recorder  and  policemen  of  a  city,  invested  by  law 
with  the  jurisdiction  and  pow^er  of  justices  and  constables,  re- 
spectively, are  not  entitled  to  receive,  in  addition  to  their 
salaries,  the  fees  fixed  by  law  for  justices  and  constables  for 
like  services.     (Post,  pp.  501-504.) 

Code  construed:  H  5269,  6433,  6434,  5316,  5321  (M.  &  V.);  U  4517, 
5561,  5562,  4564,  4571  (T.  &  S.). 

Acts  construed:  Acts  1883,  Ch.  114. 

Case  cited  and  approved:  Morgan  v.  Pickard,  86  Tenn.,  208. 

Cited  and  distinguished:  Porterfield  v.  State,  92  Tenn.,  289. 


FROM     DAVIDSON. 


Appeal   from   Criminal   Court  of    Davidson  County. 
J.    M.   Anberson,   J. 

A.    J.    Caldwell  for   Johnson. 
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Attorney -general  Pickle  and    E.  J.   Wickware  for 

State. 

Caldwell,  J.  The  question  for  decision  in  this 
case  grows  out  of  the  claim  made  by  municipal  offi- 
cers  of    the   citv   of    Nashville   to  certain   fees. 

The  defendant,  John  Johnson,  was  indicted,  tried, 
convicted,  and  sentenced  to  imprisonment  in  the  State 
I)enitentiary  for  the  crime  of  larceny.  At  the  next 
term,  the  case  ^'came  on  to  be  heard  u]xui  a  mo- 
tion of  James  T.  Bell,  City  Recorder,  and  ix)lice 
officers  Sidebottom  and  Turner,  to  retax  the  cost,  so 
as  to  allow  said  Ifcll  his  fees  for  iasuing  warrant  of 
arrest,  docketing  the  ca»se  in  the  City  Court,  issuing 
subjKjenas  for  witnesses,  rendering  judgment  in  the 
City  Court,  and  issuing  mittimus,  and  so  as  to  al- 
low officers  Side))ottom  and  Turner  fees  for  arrest 
of  defendant  under  the  warrant  issued  bv  said  Ifell." 
The  motion  was  disallowed,  and  the  {parties  making 
it   have   appealed  in  error. 

Are  the  plaintiffs  in  error  entitled  to  the  fees 
they  claim?  We  think  not,  for  more  than  one  rea- 
son. 

1.  This  record  fails  to  show  that  they,  in  fact, 
rendered  any  services  in  connection  with  the  case,  or 
that  the  defendant  was  ever  arrested  and  taken  be- 
fore the  City  Court.  It  is  true  that  the  transcript 
contains  a  petition  in  which  the  various  items  of 
service  enumerated  in  the  motion,  and  the  several 
grounds  upon  which  a  retaxation  of  cost  is  sought, 
are    distinctly   set    out;    but    that    does    not    make    a 
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case.  The  petition  is  not  proof.  Neither  the  re- 
citals of  the  motion  nor  the  averments  of  the  peti- 
tion  can  be  taken  as  proof  that  the  services  enumer- 
ated, or  any  part  of  them,  were  really  performed; 
and,  yet,  the  case  of  plaintiffs  in  error  is  entirely 
without   any   other   support  in   the   record   before   us. 

2.  Fees  or  costs  are  not  allowable  in  any  case, 
unless  expressly  provided  by  liiw;  and  there  is  no 
such   provision   for   those   claimed   in   this   case. 

*'No  officer  is  allowed  to  demand  or  receive  fees, 
or  other  compensation,  for  any  service  further  than 
is  expressly  provided  by  law."  Code  (M.  &  V.), 
§  5269. 

''Officers  are  entitled  to  no  other  fees  in  criminal 
cases  except  such  as  are  expressly  provided  by  law; 
and  in  no  case  are  they  entitled  to  payment  from 
the  State  or  county  unless  expressly  allowed."  /i., 
§  6433;    M(rrgan   v.    Ptchard,    86   Tenn.,    208. 

Justices  of  the  Peace  are  expressly  allowed  fees 
for  such  services  as  are  claimed  to  haye  been  ren- 
dered by  the  City  Recorder  in  this  case  (Code,  M. 
&  v.,  5298,  5300),  and  Constables  are  expressly 
allowed  fees  for  such  services  as  are  claimed  to  have 
been  performed  by  the  police  officers  in  this  case. 
/*.,    §§5321,    5316. 

By  the  charter  of  the  City  of  Nashville,  it  is 
provided  that  the  City  Recorder  ''shall  have  the 
power,  and  exercise  the  functions  of,  and  have  con- 
current jurisdiction  with,  a  Justice  of  the  Peace" 
(Acts     1883,     Ch.      114,      Sec.     57),     and     that     the 
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<<  metropolitan  police  shall  possess  all  the  common 
law  and  statutory  powers  of  Constables,  except  for 
the   service   of   civil   process."     lb.,    Sec.    60. 

It  does  not  follow,  however,  that  such  city  offi- 
cers are  entitled  to  demand  and  receive  the  fees 
allowed  to  Justices  of  the  Peace  and  Constables.  No 
fees  are  mentioned  in  the  charter.  The  city  officers 
referred  to  are  given  the  powers  of  Justices  of  the 
Peace  and  of  Constables,  respectively,  to  the  extent 
mentioned,  but  they  are  not  given  the  same  com- 
pensation. Their  compensation  is  provided  for,  not 
in  fees,  but  by  fixed  salaries.  Acts  1883,  Ch.  114, 
Sees.  16,  32,  49.  Having  fixed  salaries,  it  is  neither 
strange  nor  unjust  that  no  fees  are  provided  for 
them. 

Section  6434  of  the  Code  (M.  &  V.)  does  not  au- 
thorize the  allowance  of  the  fees  claimed  in  this  case. 
The  words  of  that  section  are  as  follows:  *'If  any 
.  of  the  duties  in  this  and  the  corresponding  title  of 
Part  III.  specified  are  performed  by  other  officers 
than  those  therein  named,  whose  duty  it  is  to  per- 
form the  same,  such  officers  are  entitled  to  the  same 
fees,    and   in   the   same   manner  as   there   named." 

Among  the  officers  named  in  the  two  titles  of 
the  Code  here  referred  to,  are  Justices  of  the  Peace 
and  Constables;  and  among  the  ''duties"  therein 
imposed  upon  them  are  included  such  as  are  claimed 
to  have  been  performed  in  this  case  by  the  plain- 
tiffs in  error;  still,  that  is  not  enough  to  bring 
the   latter   within   the   oi^eration   of    that   statute.       To 
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have  that  effect,  they  must  go  further  and  show  that, 
in  rendering  the  services  in  question,  they  performed 
duties  devolved  by  law  exclusively  upon  those  other 
officers,  and  not  upon  themselves.  This  cannot  be 
done;  for  it  is  as  much  the  legal  duty  of  the  city 
Recorder  and  }K)licemen  as  of  Justices  of  the  Peace 
and  Constables,  <^to  preserve  public  peace,  prevent 
crime,  detect  and  arrest  offenders"  within  the  terri- 
torial limits  of  the  city.  Acts  1883,  Ch.  114:,  Sees. 
51,    52,    57. 

In  rendering  the  services  mentioned  in  the  motion 
and  petition  in  this  case  (if  they  were  rendered),  the 
plaintiffs  in  error  performed  their  own  duties,  and 
not  the  duties  of  other  officers.  Had  they  done 
less,  they  would  have  failed  in  the  performance  of 
their  full  duty  to  the  city.  Having  done  no  more 
than  required  of  them  by  the  city,  they  cannot  suc- 
cessfully assert  that  they  performed  duties  that  should 
have  been  performed  by  others,  or  that  they  are 
entitled  to  compensation  beyond  that  provided  by 
the   city. 

The  decision  in  Porte?ifield  v.  State,  92  Tenn., 
289,  is  not  in  conflict  with  that  announced  in  this 
case.  In  that  case,  it  was  decided,  not  that  police 
officers  were  entitled  to  fees  for  the  service  of 
criminal  process  merely,  but  that  they  were  civil 
officers  within  the  meaning  of  the  Acts  of  1837-8, 
Ch.  137,  and  that,  as  such,  they  were  entitled  to 
the  statutory  reward  thereby  offered  to  *<  any  civil 
officer   who    shall    arrest    and    prosecute   to   conviction 
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and  punishment  any  person  guilty  of  any  of  the 
offensesi  enumerated'^  in  that  Act.  It  was  the  duty 
of  the  police  officers  in  that  case,  as  it  was  their 
duty  in  this,  to  arrest  the  offender;  and  for  that 
service,  without  more^  they  would  have  been  entitle 
to   no  fee.- 

AflSrm   the  judgment.        . 
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Boyd  v.  State. 

{Nashville.       March    3,    1895.) 

1.  Witness.    Infamy. 

The  infamy  that  excludes  the  testimony  of  a  witness  must  be 
proved  by  the  record,  or  authenticated  copy  thereof,  showing 
his  conviction  and  sentefice  for  an  infamous  crime.  The  wit- 
ness' admission  on  the  stand,  or  other  oral  testimony,  is  incom- 
petent to  prove  infamy.    "(Post,  pp.  508-512.) 

Cases  cited:  99  Mass.,  420;  7  Ired.,  235;  3  McL.  C.  C,  325;  3  Wash. 
C.  C,  99;  2  Carr.  &  K.,  266;  24  N.  Y.,  298;  42  N.  Y.,  280;  95  N- 
Y.,  541;  118  N.  Y.,  661;  72  N.  Y.,  393;  79  N.'  Y.,  594. 

2.  Practice.    ExclusU/n  of  evidence. 

It  is  error  to  withdraw  the  testimony  of  a  witness,  who  admits 
his  infamy  on  the  stand,  over  the  demand  of  the  party  to  be 
thereby  affected,  that  record  evidence  of  the  witness'  infamy 
should  be  first  produced.     (Pout,  pp.  506-^9. ) 


FROM    DAVIDSON. 


Appeal   from   Criminal   Court   of   Davidson  County. 
J.    M.    Anderson,    J. 

Joseph   G.    Branch  for   Boyd. 

Attorney-general   Pickle   for   State. 

Snodgrass,    Ch.    J.      The  plaintiff  in  error  was  in- 
dicted   for    housebreaking    and    larceny.       He   pleaded 
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''not  guilty/^  was  tried,  convicted,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  a  term  of  three 
years,    and   thereupon   appealed   in   error. 

There  was  evidence  upon  which  the  conviction 
might  have  been  rested,  though  it  is  not  very  con- 
clusive. The  material  error  assi^ed  is  in  the  ex- 
cluQioii^of  the  testimony  of  Belton  Boyd,  witness  of 
defendant.  Boj'd  gave  evidence  to  the  effect  that 
defendant  found  certain  of  the  property  lost,  at  the 
time  that  charged  to  have  been  stolen  was  taken. 
Turned  over  to  the  State  for  cross-examination,  he 
was  asked  by  the  District  Attorney  '^if  he  had  not 
been  convicted  of  larceny,  and  had  not  served  his 
sentence  on  the  countv  farm.''  The  witness  answered 
that  he  '<  had  been  convicted  of  larceny  in  this  Court, 
%0d  had  served  his  sentence  in  the  county  workhouse.'' 
The  District  Attorney  then  moved  that  the  testimony 
of  this  witness  be  excluded,  and  it  was  excluded,  or 
withdrawn,  by  the  Court  from  the  consideration  of 
the  jury,  and  witness  directed  to  stand  aside.  The 
defendant's  counsel  demanded  that,  before  the  exclu- 
sion of  the  witness'  testimony,  reegrd  evidence  of  his 
conviction  be  produced  by  the  State.  The  Court 
ruled  the  statement  of  the  witness,  himself,  as  to  his 
infamy,  was  prima,  fade  evidence  of  his  incompetency, 
and   declined   to   compel   the  production  of   the  record. 

To  this  ruling  the  defendant  excepted,  It  is  not 
insisted,  by  the  Attorney -general  for  the  State,  here 
that  this  action  of  the  Circuit  Judge  would  not  have 
been   erroneous   had   the   evidence  of   the  witness   l^een 
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excepted  to  formally  and  specifically  when  made,  but 
it  is  assumed  that  the  manner  in  which  the  questibn 
is  raised,  as  herein  stated,  was  not  equiralent  to  such 
an  exception,  and  tiiQrt  there  is  ho  error  in  the  action 
<rf  the  Circuit  Judge  because  of  the  want  of  such 
exceptiouj  even  if  there  is  error  at  all,  which  the 
Attorney-general  does  not.  concede.  We  are  of  the 
opinion,  however,  that  the  exception  was  sufficient, 
«nd  that  it  was  error  to  admit  this  evidence,  even  as 
prim/i  facie^  when  the  objection  was  made  in  the 
form  it  was,  that  the  record  and  judgment  of  con- 
eviction  be  required  to  be  produced  before  exclusion 
of   the   witness. 

Passing  the  question  as  to  whether  the  State  could 
rely  on  an  infamous  witness  to  prove  his  own  in- 
famy, and  thus  establish  that  he  was  not  competent 
to  testify  at  all,  and  the  question  whether  such  state- 
ment of  such  witness  could  be  treated  as  jyt^ima  facie^ 
we  think  it  could  not  be  accepted  at  all,  over  ob- 
jection made,  when  the  exclusion  was  insisted  upon, 
that   the   record   of   conviction   should   be  produced. 

The  witness  does  not  say,  in  fact,  that  there  was 
any  sentence,  or  judgment  of  infamy,  rendered;  '  at 
most,  his  statement  to  this  effect  could  be  treated 
as  only  inferentially  equivalent  to  such  statement, 
giving  it  its  fullest  weight.  The  term  ''convicted," 
used  in  the  question,  is  not  treated  in  this  connec- 
tion as  synonymous  with  that  of  judgment  and  sen- 
tence of  infamy.  A  mere  conviction,  without  a  judg- 
ment   rendered    upon    it,    is    not    sufficient.       10   Am. 


50S  NASHVILLE : 


Bord  V.  htate. 


&  Eng.  Ency.  of  Law,  p.  606,  and  cases  cited^ 
note   4. 

In  the  case  of  CouttHomrtalth  v.  Gorham^  99 
Mass.,  420,  this  distinction  is  further  illustrated.  It 
was  there  declared  to  l)e  the  rule  of  the  common 
law  that  the  production  of  the  complete  record,  in- 
cluding the  conviction  technically  so  called,  and  the 
final  judgment  thereon,  was  necessary,  in  order  to 
show  that  a  witness  offered  was  incompetent  on  ac- 
count of  infamy.  This  rule  is  founded  on  the  reason 
that  ''it  is  always  within  the  power  of  the  Court, 
on  motion  in  arrest,  or  for  a  new  trial,  to  set 
aside  a  verdict  illegally  or  improperly  rendered,  at 
any  time  before  judgment,  and  the  prosecution  may, 
in   the   end,    result   in   the   defendant's   acquittal.'^ 

So,  in  North  Carolina,  it  is  decided  that  a  per- 
son is  not  rendered  incompetent  to  give  evidence  by 
a  conviction  of  crime,  but  only  by  the  judgment  on 
the  conviction.  7  Ired.,  225;  Bull.  N.  P.,  392. 
And  see  cases  cited  in  Am.  &  Eng.  Ency.  of  Law, 
Vol.  X.,  p.  607,  note  7.  So,  one  convicted  of  an 
infamous  offense  is  a  competent  witness  until  after 
sentence  has  been  passed.  United  States  v.  Diek- 
hiJion,  3  McL.  C.  C,  325;  United  States  v.  Bro- 
chlus,    3    Wash.    C.    C,    99. 

But  if  we  treat  the  remainder  of  the  question  in 
addition  to  that  as  to  ''whether  he  had  been  con- 
victed of  larceny,"  which  was,  "if  he  had  not  served 
his  sentence  on  the  county  farm,"  in  connection  with 
the  answer  of  the  witness  that  he   had  been  convicted. 
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and  had  served  his  sentence  in  the  county  workhouse, 
as  equivalent  to  the  offer  to  prove,  and  actual  testi- 
mony of  the  witness  to  both  conviction  and  sentence, 
we  are  still  confronted  with  the  difficulty  that  it  is 
insufficient   and   incompetent.  • 

Mr.  Phillips  says:  ^'In  ordinary  cases,  a  convic- 
tion or  sentence  must  be  proved  by  the  production 
of  a  record  regularly  drawn  up."  2  Phillips  on  Evi- 
dence, 356.  And  in  the  case  of  Hex  v.  Rourdoji^ 
2  Carr.  &  K.,  266,  it  was  adjudged  that  the  evi- 
dence of  a  person  who  heard  sentence  passed  upon  the 
prisoner  is  insufficient  to  establish  such  record.  Else- 
where it  will  be  shown  that  conviction  without  sen- 
tence has  been  admitted,  without  objection,  but  in 
that  event  going  only  to  credibility  and  not  to  com- 
j)etency. 

Mr.  Greenleaf  says:  ^'We  have  already  remarked 
that  no  person  is  deemed  infamous  in  law  until  he 
has  been  legally  found  guilty  of  an  infamous  crime, 
but  the  mere  verdict  of  the  jury  is  not  sufficient  for 
this  purpose,  for  it  may  be  set  aside,  or  the  judg- 
ment may  be  arrested  on  motion  for.  that  purpose. 
It  is  the  judgment,  and  that  only,  which  is  received 
as  the  legal  and  conclusive  evidence  of  the  party's 
guilt  for  the  purpose  of  rendering  him  incompetent  to 
testify.  And  it  must  appear  that  the  judgment  was 
rendered  by  a  Court  of  competent  jurisdiction.  Judg- 
ment of  outlawry  for  treason  or  felony  will  have  the 
same  effect,  for  the  party,  in  submitting  to  the  out- 
lawry, virtually  confesses   his   guilt,  and  so  the  record 
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is  equivalent  to  a  judgment  upon  confession.  If  the 
guilt  of  the  party  should  be  shown  by  oral  evidence, 
and  even  by  his  own  admission  (though,  in  neither 
of  these  modes  can  it  l^e  proved  if  the  evidence  be 
objecte<l  to),  or  by  his  plea  of  guilty,  which  has  not 
been  followed  by  a  judgment,  the  proof  does  not  go 
to  the  competency  of  the  witness,  however  it  may 
affect  his  credibility.  And  the  judgment  itself,  when 
offered  against  his  admissibility,  can  be  proved  only 
by  the  record,  or,  in  proper  cases,  by  an  authenti- 
cated copy,  which  the  objector  must  offer  and  pro- 
duce at  the  time  when  the  witness  is  about  to  be 
sworn,  or,  at  farthest,  in  the  course  of  the  trial." 
Greenleaf  on    Evidence,    Sec.    375. 

Elsewhere,  Mr.  Greenleaf  says:  "But  on  the 
other  hand,  where  the  question  involves  the  fact  of 
a  previous  conviction,  it  should  not  be  asked,  because 
there  is  higher  and  better  evidence  which  ought  to 
be  offered.  If  the  inquiry  is  confined  in  terms  to 
the  fact  of  his  having  been  subjected  to  an  igno- 
minious punishment,  or  to  imprisonment  alone,  it  is 
made  not  for  the  purpose  of  showing  that  he  was 
an  innocent  sufferer,  but  that  he  was  guilty,  and 
the  only  competent  proof  of  this  guilt  is  the  record 
of  his  conviction.  Proof  of  the  same  nature,  namely, 
documentary  evidence,  may  also  be  had  of  the  cause 
of  his  commitment  to  prison,  whether  in  execution 
of  a  sentence  or  on  a  preliminary  charge."  Section 
457. 

In    the    notes    it    is    said:     ''It    is    not,    however, 
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allowable  to  show  by  the  cross-examination  of  a 
witness  himself,  that  he  has  been  convicted  of  a 
crime,  if  the  objection  is  made  that  the  record  of 
the  conviction  is  the  best  evidence,  unless,  by  statute, 
the  conviction  may  be  shown  by  cross-examination." 
Citing  NewconiJh  v.  Grmcold^  24  N.  Y.,  298;  Real 
v.  People,  42  N.  Y.,  280;  People  v.  Irving,  96 
N.    Y.,    641;    Splegal  v.    Hayen,    118   N.    Y.,    661. 

«'The  better  rule  now  is,  that  on  cross-examina- 
tion, questions  as  to  specific  facts  tending  to  dis- 
grace the  witness,  and  not  questions  as  to  accusa-' 
tions  or  charges,  including  indictments,  may  be  asked 
on  cross-examination,  but  the  party  asking  them  is 
bound  by  the  answers  of  the  witness."  Citing  the 
same  cases  in  42  and  96  N.  Y.,  and  People  v. 
Cavsey,  72  N.  Y.,  393;  Ryan  v.  People,  79  N.  Y., 
694. 

To  this  is  added:  ''It  may  also  be  observed,  as 
a  further  reason  for  not  interrogating  a  witness  re- 
specting his  conviction  and  punishment  for  a  crime, 
that  he  may  not  understand  the  legal  character  of 
the  crime  for  which  he  was  punished,  and  so  may 
admit  himself  guilty  of  an  offense  which  he  never 
committed." 

Again,  Mr.  Greenleaf  says:  ''The  party,  however, 
must  have  been  legally  adjudged  guilty  of  the  crime 
(speaking  in  reference  to  persons  disqualitied  as  in- 
famous). If  he  is  stigmatized  by  public  fame  only, 
and  not  by  the  censure  of  law,  it  affects  the  credit 
of   his   testimony,    but   not   his   admissibility  as  a  wit- 
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ness.  The  record,  therefore,  is  required  as  the  sole 
evidence  of  his  guilt,  no  other  proof  being  admitted 
of  the  crime,  not  only  l)ecause  of  the  gross  injustice 
of  tryipg  the  guilt  of  a  third  |>erson  in  a  case  to 
which  he  is  not  a  party,  but  also,  lest,  in  the 
multiplication  of  the  issues  to  be  tried,  the  princii>al 
case  should  >)e  lost  sight  of,  and  the  administration 
of  justice  should  be  frustrated.  This  ground  of 
exclusion  has  l)een  largely  done  away  with  by  statutes, 
which  will  be  found  l)elow  in  the  note."  Section 
372   (15th   Ed.). 

Many  cases  on  this  subject,  and  the  rule  of 
several  of  the  States  in  relation  thereto,  will  l)e 
found  in  the  tenth  volume  of  the  American  and 
English  Encyclopedia  of  Law,  under  the  titles  ''In- 
famous Crimes"  and  ''Infamv."  A  summarv  of 
the  decisions  and  effect  of  the  several  cases  is  thus 
stated  on  page  609  of  that  volume:  ''The  record 
of  the  conviction  (meaning,  of  course,  the  conviction 
and  the  judgment  thereon)  is  the  sole  evidence  of 
infamy."  Citing  CmUlano  v.  Teyllon^  2  Mart.  K. 
&  S.  (La.),  4:66;  Coinmonwealtli  v.  Gorham^  99 
Mass.,  420;  Cmhman  v.  Lolcei\  2  Mass*,  108; 
Pe4)2yle  V.  Wlupple,  9  Cow.  (N.  Y.),  707;  PeopU 
V.  IIerrkl\  13  Johns.  (N.  Y.),  82;  Rex  v.  Castello 
Careinwn^    8    East,    77. 

These  authorities  are  conclusive  against  the  ex- 
clusion of  the  witness,  and  the  judgment  of  the 
Criminal  Court  must  be  reversed,  and  defendant  re- 
manded  for   a   new   trial. 
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*  Nashville  Trust  Co.  v.  Smythe. 
{Nashville.     March   3,    1895.)^ 

1.  Bills  and  Notes.     Rights  of  bona  Me  Twlders. 

Bona  flde  holders  of  promissory  notes,  secured  by  mortgag-e  or 
vendor's  lien,  may  hold  the  security,  as  well  as  the  notes,  un- 
affected by  equities  between  prior  holders  and  the  mortgagor 
or  vendor.     {Post,  pp.  514-322.) 

Case  cited  and  approved:  16  Wall.,  271,  452. 

2.  Same.    Anslirnmeiit  of. 

The  assignment  of  notes  secured  by  vendor's  li«n  is  governed  by 
the  same  rule  as  the  assignment  of  notes  secured  by  mortgage. 
(Post,  p.  623.) 

3.  Same.    Assignees  share  pro  rata. 

Assignees  of  several  notes  secured  by  mortgage  or  vendor's  lien 
share  pro  rata,  if  there  is  nothing  in  the  contract  of  assign- 
ment, or  in  the  intention  of  the  paiiiies,  to  vary  the  rule. 
(PosU  pp.  523-^527.) 

Cases  cited  and  approved:  Graham  v.  McCampbell,  Meigs,  52; 
Roberts  v.  Francis,  2  Heis.,  133;  Andrews  v.  Hobgood,  1  Lea, 
693;  Ellis  v.  Roscoe,  4  Bax.,  418;  Ewing  v.  Arthur,  1  Hum., 
537;  Wicks  v.  Caruthers,  13  Lea,  353;  38  Am.  Dec,  438. 

4.  Same.     Priority  among  ass'lgnees. 

An  agreement,  in  parol  or  writing,  for  preference  in  the  security 
given  to  an  assignee  of  a  part  of  a  series  of  negotiable  notes 
secured  by  mortgage  or  vendor's  lien,  is  valid  as  against  sub- 
sequent innocent  assignees  of  other  notes  in  the  series.  (Post, 
pp.  527,  528.) 

Case  cited  and  approved:  Hicks  v.  Smith,  4  Lea,  459. 

5.  Same.    Asslgnraent  of  mortgage  or  vendor's  lievi. 

The  whole  or  any  part  of  the  mortgage  or  vendor's  lien  which 
secures  negotiable  notes  may  be  assigned  to  secure  any  part  of 

*  The  authorities  as  to  the  priority  of  notes  falling  due  at  different  times,  secured 
by  the  same  mortgage,  are  collected  in  a  note  to  Horn  v.  Bennett,  24  L.  R.  A.,  800.— 
Reporter. 
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the  notes  which  may  be  assigned,  whether  they  be  the  first  or 
last  maturing,  or  the  intermediate  notes  of  the  series.  (Post, 
p.  528.) 

6.  Samk.     Not  bona  fide  purchaaer,  when. 

An  assignee  of  negotiable  notes  is  not  a  bona  fide  purchaser  as 
between  himself  and  a  prior  assignee  of  other  notes  secured 
by  the  same  mortgage  or  vendor's  lien,  with  respect  to  rights 
in  such  security.     {Pout,  pp.  o2S-533.) 

Cases  cited:  30  Minn.,  4;  38  Maine,  496;  6  Cal.,  478;  21  Vt.,  331; 
9  Pa.  St.,  32. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
T.    H.    Maix)ne,    Ch. 

Granbery   &   Marks   for   Nashville  Trust  Co. 

Smith   &   Dickinson   for   Fourth   National   Bank. 

Jas.    S.    Pilcher   for   Crowninshield. 

Snodgrass,  Ch.  J.  The  question  in  this  case 
arises  under  a  bill  filed  July  30,  1892,  by  the  Nash- 
ville Trust  Co.,  as  agent  of  Mrs.  Martha  M.  Reed, 
against  J.  C.  Smythe  et  aL^  to  enforce  lien  for  the 
purchase  money  evidenced  l)y  negotiable  promissory 
notes,  executed  as  consideration  for  certain  real  estate, 
sold  and  conveyed  on  the  twentieth  of  December,  1890, 
by  defendant,  Everett,  to  Mrs.  Marlin.  There  were 
one  hundred  and  twenty-six  of  these  notes  for  $20 
each,   except    the    last,    which    was    for    $25,    payable 


DECEMBER  TERM,   1894.  515 

Nashville  Trust  Co.  v.  Smythe. 

I 

by  Marlin  and  wife  to  Everett.  They  bore  interest 
from  date,  and  matured,  respectively,  on  the  first  day 
of  each  succeeding  month  after  their  date,  until  the 
end  of  one  hundred  and  twenty-six  months.  They 
were  secured  by  lien,  expressly  reserved  on  the  face 
of  the  deed,  of  Everett  to  Mrs.  Marlin.  The  com- 
plainant alleged  that  Mrs.  Reed  became  the  owner  of 
forty  of  said  notes,  maturing  on  and  after  April  1, 
1898.  The  bill  was  filed  on  her  behalf,  and  that 
of  all  other  holders  of  said  notes,  and  sought  to  sell 
the  real  estate  for  the  amounts  due  on  all.  Other 
note  holders  came  in  by  petition,  among  them  Miss 
C.  L.  S.  Crowninshield,  as  guardian  of  C.  G.  and 
Caroline  Underbill,  and  James  S.  Pilcher.  They 
alleged  that  thirty  of  said  notes,  the  thirteenth  to  the 
forty-second,  inclusive,  were  assigned  by  said  Everett 
to  C.  L.  S.  Crowninshield,  as  said  guardian,  on 
January  22,  1891,  to  secure  the  payment  of  $366.67 
she,  on  that  day,  lent  Everett;  that  at  that  time 
Everett  was  the  owner  of  the  entire  series  of  notes, 
and  that  in  the  assignment  of  said  thirty  notes  a 
preference  was  given  over  the  other  notes  as  to  the 
vendor's  lien  to  secure  the  same.  The  instrument 
giving  the  preference  was  in  writing,  and  was  as 
follows: 

''Nashville,   Tenn.,   January  22,    1891. 

''Twelve    months    after    date   we    promise    to    pay 

to    the    order    of    Miss    C.     L.     S.    Crowninshield,    as 

guardian   of   C.    G.    and   Caroline   C.    Underbill,    three 

hundred   and    sixty -six    dollars    and    sixty-seven    cents 
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(^^$366.67;  for  value  received,  having  pledged  on  de- 
posit afl  collateral  security  for  the  payment  of  this 
note  thirtv  notes  out  of  the  series  of  one  hundred 
and  twenty-six  notes  given  by  A.  J.  Marlin  and 
Ella  May  Marlin  for  lot  number  thirty-one  in  B.  F. 
Brown's  suMivision.  Said  thirtv  notes  beinor  num- 
bers  thirteen  to  forty-two,  inclusive,  of  said  series, 
and  preference  is  given  to  said  thirty  notes  over 
the   other   notes   of   the  said  series  as  to  the  vendor's 

lien   to   secure   the   same. 

*' (Signed)." 

These  petitioners  show  that  the  remainder  of  said 
sixty-five  notes  held  by  said  guardian  and  Jas.  S. 
Pilcher  were  also  held  as  collateral  on  said  loan  for 
^366. 67,  and  that  all  of  said  sixty-five  notes,  after 
satisfying  said  loan  of  $366.67,  were  the  proj)erty 
of  James  S.  Pilcher;  and  they  asserted  priority  for 
the  thirty  notes.  Proof  was  taken,  and  it  appeared 
that,  at  the  time  of  the  execution  of  this  instru- 
raent,  Everett  was  the  owner  of  all  the  notes  of 
the  series,  all  of  which  were  transferred  by  him, 
before  maturity  for  valuable  considerations,  after  Jan- 
uary 22,  1891,  the  date  of  the  assignment  quoted, 
and  no  other  preferences  were  attempted  to  he  given. 
The  assignees  of  the  other  notes  had  no  actual  no- 
tice that  the  preference  had  been  given  as  to  the 
thirty  notes  assigned  to  Miss  Crowninshield.  .  The 
property  was  sold,  and  the  amount  brought  was  in- 
sufficient for  the  pajTiient  of  all  the  notes.  The 
Chancellor   decreed    that    no    preference   should   be   al- 
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lowed  to  petitioner  Crowninshield,  guardian,  and  that 
all  the  note  holders  were  entitled  to  share  equally 
in   the   proceeds   of   the   sale. 

Petitioners  Crowninshield  and  Pilcher  appealed,  and 

« 

assign  as  error  that  the  Court  did  not  decree  that, 
as  to  so  much  as  was  due  to  C.  L.  S.  Crownin- 
shield on  said  note  for  ?366.67,  she  was  entitled  to 
be  first  paid  out  of  the  proceeds  of  the  property, 
basing  said  assignment  on  the  following  propositions 
of   law: 

^' First. — A  vendor  of  lands  who  holds  a  series 
of  notes  given  for  the  purchase  money,  where  a 
lien  is  expressly  retained  upon  the  face  of  the  deed, 
or  a  mortgagee  who  holds  a  number  of  notes  which 
are  secured  by  mortgage,  in  assigning  one  or  more 
of  such  notes,  has  the  power,  by  parol  contract,  to 
give  to  the  assignee  of  such  note  or  notes  a  pref- 
erence as  to  payment  out  of  the  proceeds  of  the 
property,  and  the  subsecjuent  assignees  of  the  other 
notes  can  take  no  higher  rights  than  the  vendor 
himself  had;  and  citing  Meiiken  v.  Taylor^  4  Lea, 
445;  JlloJk's  V.  SmitTi,  4  Lea,  457;  Jlill  v.  JfcLecuiy 
10   Lea,    107;     ChrUtkin   v.     Clark,    10    Lea,    630. 

^^  Second. — 'The  right  and  power  of  a  vendor  or 
mortgagee  to  give  a  preference  as  to  the  vendor's 
or  mortgagee's  lien  by  parol  contract,  in  the  as- 
signment of  a  part  of  the  secured  notes  made  at  a 
time  when  the  vendor  or  mortgagee  is  the  owner 
and  holder  of  all  the  other  notes,  is  a  rule  of 
property    in    Tennessee,     citing    Nichols    v.     Lei^y,     5 
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Wallace,  43H;  Gtljx^cke  v,  Duhuque^  1  Wall.,  176; 
L*e  Co.  V.  RogfVH^  7  Wall.,  181;  Chwago  v.  SkeJ- 
doh^  9  Wall.,  50,  and  averring  that  the  assignment 
of  the  /lotes  in  question,  made  January  22,  1891, 
when  Everett  held  all  other  notes,  wherein  the  pref- 
erence was  given  to  Miss  Crowninshield,  guardian, 
etc.,  was  a  contract,  which,  in  effect,  embodied  the 
rule  esta}>lished  in  the  cases  in  4  and  10  Lea,  cited 
al)Ove,  and  the  same  was  and  is  a  rule  of  projierty 
as   to   all    such    contracts    made   since   said   decisions.'* 

The  question  of  the  case  therefore  involved  in 
this  assignment  is,  whether  the  assignee  of  the  last 
assigned  notes,  they  l)eing  negotialile  promissory  notes 
taken  before  maturity  without  actual  notice  of  prior 
assignment  and  lien  contract,  and  for  valuable  con- 
siderations, took  them  subject  to  any  etjuity  tetween 
the  vendor  and  vendee  of  the  land  or  the  prior 
assignee  of  the  first  notes  assigned.  The  assignment 
of  error  treats  it  as  though  it  were  only  a  question 
whether  the  assignor  passed  his  rights;  and  it  is 
assumed,  that  l>eing  settled  aflirmatively,  that  the 
su})sequent  assignee  takes  no  higher  right  than  the 
assignor   himself   had. 

In  support  of  this  assumption  and  contention,  ap- 
pellants lay  down  two  propositions:  That  the  assignee 
of  a  mortgage  or  deed  of  trust  does  not  occupy 
the  ix)sition  of  an  assignee  of  commercial  paper,  but 
takes  and  holds  the  same  subject  to  all  the  equities 
that  could  be  urged  arainst  it  in  the  hands  of  the 
original   owner.       Citing    OJdn   v.    Cumrnlngs^    31     111., 
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188;  Walker  v.  Denientj  42  HI.,  272;  Cramer  v. 
WilleUs,  61  111.,  481;  Ilciskell  v.  Brmim,  65  111., 
29;  Temple  y.  Whittier,  117  111.,  282;  7  N.  E. 
Sep.,  642;  44  N.  W.  Rep.,  393;  Harrison  v. 
Burlbujame^    48    Hun,    212. 

And  ^hat  the  privileged  character  of  negotiable 
paper  does  not  extend  to  a  mortgage  by  which  it 
is  secured.  Citing  Ostei*  v.  MicMey^  35  Minn.,  245 
(28  N.  W.  Rep.,  710);  Johnson  v.  Carpenter^  7 
Minn.,  176;  Hostetter  v.  Alexander^  22  Minn.,  559; 
Blumenthal  v.  Jassoy,  29  Minn.,  177  (12  N.  W. 
Rep.,  517);  Richardson  v.  Woodintff^  20  Neb.,  132 
(29  N.  W-.,  308);  Crane  v.  Turner,  67  N.  .  Y.,  437; 
Ilorstman  v.  Gerker^  29  Pa.  St.,  283;  TvntchM  v. 
McMurtrie,  77  Pa.  St.,  383;  Atchison  v.  Rutchie, 
3  Kans.,  104;  Temple  v.  Whittier,  (111.)  7  N.  E. 
Rep.,  642;  Fei'mon  v.  Faimier,  1  Har.  (Del.),  32; 
Edwards  on  Prom.  Kotes,  165;  2  Daniel  on  Negoti- 
able  Inst.,    432. 

These  propositions  will  be  found  advanced  and 
maintained  in  many  of  the  cases  cited,  to  which 
more  could  be  added,  if  necessary.  They  are  based, 
to  some  extent,  on  a  failure  to  discriminate  between 
the  case  of  a  mortgage  to  secure  a  debt  expressed 
merely  in  the  face  of  the  mortgage,  or  to  secure 
accounts  or  other  non-negotiable  debts,  and  that  of 
a  mortgage  to  secure  negotiable  paper.  Respecting 
those  which  hold  that  the  same  rule  prevails  where 
the  debts  secured  are  negotiable  notes,  they  are  based 
upon    the    theory   that,    although    the    mortgage   notes 
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are  negotiable,  the  ifiortgage  itself  is  only  assignable 
in  equity,  and,  therefore,  the  assignee,  having  to 
resort  to  equity  to  enforce  his  rights,  is  compelled 
to  do  equity  towards  the  mortgagor,  and  allow  him 
all  the  rights  of  defense  he  had*  against  the  mort- 
gagee. Courts  so  holding  make  no  distinction  be- 
tween mortgages  securing  negotiable  and  non-negotia- 
ble  paper. 

But  this  view  Mr.  Jones,  in  his  work  on  Mort- 
gages  (5th   Ed.,    Sec.    838),    says    and    shows   is   con- 

4 

trary  to  the  general  doctrine;  and  that  the  assign- 
ment of  negotiable  paper  carries  with  it  the  security 
of  the  mortgage,  and  is  unaffected  by  the  equities 
between  the  mortgagor  and  the  mortgagee.  This 
latter  he  declares  to  be  the  generally  accepted  doc- 
trine. (Sec.  840.)  This  has  been  recognized  and 
declared  by  the  Supreme  Court  of  the  United  States. 
Carpenter   v.    Longirunij    16    Wall.,    271. 

In  that  case,  Judge  Swayne,  who  delivered  the 
opinion  of  the  Court,  calls  attention  to  the  distinc- 
tion between  the  assignment  of  claims  secured  which 
were  negotiable  and  non-negotiable,  and  to  the  con- 
fusion  which  has  resulted  from  ignoring  the  charac- 
ter of  claims  secured  by  lien  or  mortgage.  He 
thoroughly  explodes  the  fallacy  that  an  assignment 
of  such  negotiable  paper  for  a  valuable  consideration, 
before  maturity,  without  notice,  does  not  carry  to 
the  assignee  a  right  superior  to  that  of  the  as- 
signor. '^The  transfer  of  the  note,"  he  says,  "car- 
ries with   it   the   security,   without   any   formal   assign- 
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ment  or  delivery,  or  even  mention  of  the  latter. 
If  not  assignable  at  law,  it  is  clearly  so  in  equity. 
When  the  amount  due  on  the  note  is  ascertained  in 
the  foreclosure  proceeding,  equity  recognizes  it  as 
conclusive,  and  decrees  accordingly.  Whether  the  title 
of  the  assignee  is  legal  or  equitable  is  immaterial. 
The  result  follows  irrespective  of  that  question.  The 
process  is  only  a  mode  of  enforcing  a  lien.  All 
the  authorities  agree  that  the  debt  is  the  principal 
thing  and  the  mortgage  an  accessory.  Equity  puts 
the  principal  and  accessory  upon  a  footing  of  equality, 
and  gives  to  the  assignee  of  the  evidence  of  the  debt 
the  same  rights  in  regard  to  both.  There  is  no  de- 
parture from  any  principle  of  law  or  equity  in  reach- 
ing this  conclusion.  There  is  no  analogy  between  this 
case  and  one  where  a  chose  in  action  standing  alone 
is  sought  to  be  enforced.  The  fallacy  which  lies 
in  overlooking  this  distinction  has  misled  many  able 
minds,  and  is  the  source  of  all  the  confusion  that 
exists.  The  mortgage  can  have  no  separate  existence. 
When  the  note  is  paid,  the  mortgage  expires.  It 
cannot  survive  for  a  moment  the  debt  which  the 
note  represents.  This  dependent  and  incidental  re- 
lation is  the  controlling  consideration,  and  takes  the 
case  out  of  the  rule  applied  to  choses  in  action 
where  such  relation  of  dependence  exists.  Accessorlum 
non  ducit^  sequitm'  prlncipaley  This  case  was  fol- 
lowed and  approved  by  the  same  Court  in  the  case 
of  Kenicot  V.  The  Board  of  Suj?e/%HS07\s  of  Wayiie 
County,    16    Wall.,    452. 
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The  whole  subject  will  be  found  treated  and  cases 
collected  in  the  nineteenth  chapter  of  Mr.  Jones' 
work  on  Morto:at?es  before  referred  to.  We  do  not 
deem  it  necessary  to  go  into  a  more  extended  cita- 
tion or  discussion.  It  is  suflEicient  to .  say,  that  we 
have  no  hesitation  whatever  in  holding  that  such 
assignee  of  such  notes  does  stand  on  higher  grounds 
than  the  assignor,  both  in  respect  to  the  note  assigned 
and  to  its  mortgage  security.  If  this  were  a  ques- 
tion, therefore,  merely  l)etween  the  assignee  of  the 
note  and  the  payor  of  the  note  who  had  paid  it  to 
the  assignor  l>efore  the  assignment,  there  would  be 
no  question  that  the  right  of  the  assignee  would  be 
superior,  although  the  assignor's  right  would,  of 
course,  be  inferior,  or  rather  the  assignor's  right  to 
collect  the  note  out  of  the  payor  would  not  exist. 
It  remains  to  inquire  later  on  whether  this  conces- 
sion is  a  settlement  of  the  question  involved  in  this 
case.  Before  reaching  that  (|uestion,  however,  it  is 
proper  to  consider  the  rights  of  parties  generally 
under  such  assignments  of  debts  secured  by  vendor's 
lien   or   mortgage. 

Counsel  for  apj^ellants  treats,  projierly,  the  assign- 
ment of  notes  secured  by  vendor's  lien  as  governed 
by  the  same  rule  as  the  assignment  of  notes  secured 
by  mortgage,  the  two  being  analagous,  and  governed 
by  the  same  principles,  so  far  as  the  question  under 
consideration  is  concerned;  but,  as  has  been  shown, 
he  erroneously  treats  the  question  as  though  there 
were    no    distinction    in    the    character    of    claims   as- 
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signed.  On  the  general  subject  the  law  of  the  case 
is  very  fully  cited,  and  the  observation  is  just  that 
there  is,  perhaps,  no  question  on  which  there  is 
greater  conflict  of  authority  than  that  relating  to 
the  rights  of  different  assignees  of  a  series  of  notes 
which  are  secured  by  mortgage,  vendor's,  or  other 
liens.  There  are  three  different  views  taken  by  the 
Courts,  and  many  decisions  can  readily  be  found  to 
support   each   view. 

The  Supreme  Court  of  Arkansas  has  clearly  set 
forth  this  matter  in  the  following  language  and 
citations:  ^'One  class  holds  that  the  notes  shall  ]ye 
paid  in  the  order  of  their  assignment.  McCJhdlc 
V.  Wise  J  25  Grant,  448;  Cullum  v.  H/nr/n,  4  Ala., 
422;  Grigshy  v.  Jlalry  25  Ala.,  327;  Watey^nan  v. 
Jfunt^  2  R.  I.,  293.  Another,  that  the  notes  should, 
take  precedence  in  the  order  of  their  maturity. 
MitcMl  V.  Badew,  36  Mo.,  526,  530;  Sargent  v. 
Ilmte,  21  111.,  148;  Yanmnt  v.  AUmon,  23  111., 
30;  KoeJiter  v.  Burhe,  81  111.,  436;  Bank  v.  Tireedy, 
8  Blackf.,  447;  Dosa  v.  DitmarH^  70  Ind.,  451; 
Bank  v.  Bank^  9  Wis.,  57,  64;  McVay  v.  Bhmd- 
good^  9  Port.  (Ala.),  547;  Richardson  v.  3fcIChi, 
20  Kan.,  346,  350;  IHnds  v.  JfooerM^  11  Iowa, 
211;  Wafker  v.  Schrieber^  47  Iowa,  529;  WllMmi  v. 
Wayward,  6  Fla.,  171,  190;  Kyle  v.  Thoinpmn,  11 
O.  St.,  616;  Winster  v.  Bank,  33  O.  St.;  250. 
And  a  third  class,  that  the  proceeds  should  be  ap- 
plied pro  rata  in  part  payment  of  the  several  notes, 
irrespective   of   their  dates  of   maturity  or  assignment. 
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Do/ilei/  V.  Ilai/M^  17  Serg.  &  R.,  400,  404;  Cow- 
den's  Appeal,  1  Pa.  St.,  r278;  Mohler's  Appeal,  5 
Pa.  St.,  418,  420;  Perry's  Appeal,  22  Pa.  St., 
43,  45;  Cf^attfm  v.  W!(jg!nJi,  23  Cal.,  16;  Dijcon 
V.  ChiyvtUe^  44  Md.,  575,  578;  English  v.  Carney y 
25  Mich.,  178,  181;  McCurdy  v.  Clark,  27  Mich., 
445,  448;  Parler  v.  Merccr,  6  How.  (Miss.),  320, 
324;  Cage  v.  Ihr,  5  Smedes  &  M.,  410;.  Pu^h  v. 
/^/^  27  Miss.,  461;  Andretcs  v.  Ilobgood,  1  Lea, 
693;  Banh  v.  Beard,  49  Tex.,  363;  BeU^plne  v. 
CfUnphell,  52  Tex.,  4;  Wihon  v.  Ei^enbrodt,  30 
Minn.,  4;  13  N.  W.  Rep.,  907;  Penzel  v.  jS/v>ryi- 
?/<//v,    51    Ark.,    105    (10   S.    W.    Rep.,  15)." 

The  rule  adopted  in  Tennessee  is  that  the  as- 
signees of  the  several  notes  share  pro  rata,  if  there 
is  nothing  in  the  contract  of  assignment,  or  in  the 
intention  of  the  parties,  to  vary  the  rule*  Graham 
V.  Cainplxfll,  Meigs,  52;  Roberts  v.  Francis,  2  Heis., 
133;  1  Lea,  693;  4  Bax.,  41S;  1  Hum.,  537;  13 
Lea,    353. 

This  rule  is  in  accord  with  the  great  weight  of 
authority.  Among  the  cases  a]x)ve  cited,  to  which 
many  others  might  be  added  in  affirmance  of  the 
rule  as  to  equality  of  lien  of  note  holders,  we  call 
s[)ecial  attention  to  Parker  v.  Mercer,  6  Howard, 
320,    as   reported   in    38    Am.    Dec,    438. 

To  this  case  the  editor  of  the  American  Decisions 
appends  a  most  valuable  and  elaborate  note,  in  which 
many  cases  are  collected.  The  question  and  cases 
are   thus   stated: 
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''Several  notes  may  be  secured  by  one  mortgage, 
or  deed  of  trust,  and,  when  so  secured,  may  be  as- 
signed to  different  persons.  The  question  then  aris- 
ing is,  which  note  is  entitled  to  precedence  in  pay- 
ment out  of  the  proceeds  of  the  security?  The 
answers  to  this  question  are  irreconcilable,  and  may 
be   arranged   under   three   classes: 

"  1.  Those  which,  like  the  principal  case,  affirm 
that  the  proceeds  should  be  applied  pro  rata  to  the 
several  notes,  irrespective  of  their  dates  of  maturity 
or  of  assignment,  on  the  ground  that  each  note, 
according  to  the  proportion  it  bears  to  the  whole 
debt,  is  secured  by  the  whole  mortgage,  and  con- 
tinues so  secured,  whether  assigned  or  not,  in  the 
absence  of  any  stipulation  to  the  contrary:  Keyes  v. 
Wood,  21  Vt.,  331;  Fatthon  v.  HuU,  9  Cow., 
747;  Phdan  v.  Olney,  6  Cal.,  478;  Donley  v. 
Hays,  17  Serg.  &  R.,  400;  Betz  v.  Ileelmer,  1 
Pen.  &  W.,  280;  Hancock's  Appeal,  34  Pa.  St., 
155;  Cooper  v.  Ullmann,  Walk.  Ch.,  251;  EnglUh 
V.  Carey,  25  Mich.,  178;  McCurdy  v.  Clarh,  27 
/</.,  445;  Wilcox  v.  Alhu,  36  Id.,  160;  Dkum  v. 
Clayville,  44  Md.,  573;  Cage  v.  Il^r,  6  Smedes  & 
M.,  410;  Ilejiderson  v.  Ilerrod,  10  Id.,  631;  Jeffh^- 
son  College  v.  Prentiss,  29  Miss.,  46;  Batih  of 
England  v.  Tarleton,  23  Id.,  173;  Stevenson  v. 
Black,  Sax.,  338;  Page  v.  Pieire,  26  N.  H.,  317; 
Ewing  v.  Arthur,  1  Hum.,  536;  Andreios  v.  Iloh- 
good,    1    Lea,    693;     Smith   v.    Cunningham,    2    Tenn. 


526  NASHVILLE : 


Nashville  Trust  Co.  v.  Smythe. 


Ch.,    568;     TrnMley   v.    Boyl!n,    46   Tex.,    592;    Park 
Kcchdhge   Batik   v.    Btard^    49    /rf.,    358. 

**2.  Those  which  affirm  that,  in  the  event  of  the 
assignment  of  the  notes,  or  of  any  of  them,  the 
assignees  take  j)recedence  over  the  assignor  with  re- 
sj^ect  to  the  notes  retained  by  him,  and  that,  as 
between  several  assignees,  they  are  entitled  to  pre- 
cedence in  the  order  of  their  several  assignments: 
McCUntle  V.  TT7-vr'^  AdinJtiiHtrator^  25  Gratt.,  448; 
Grignhy  v.  IIaii\  25  Ala.,  327;  Sahttwn  v.  III4 
C rHlltom^  2  Rob.  La.,  241;  Barkdull  v.  Ilennig^ 
30  La.   An.,   618;     Watemuui   v.    Ilant,   2  R.   I.,   298. 

'*3.  Those  which  treat  several  notes  secured  by  one 
mortgage  as  having  precedence  in  the  order  in  which 
such  notes  mature:  RleJainhim  v.  MeKlm^  20  Kan., 
346;  WUmn  v.  HaywiXfd^  6  Fla.,  171;  Vansant  v. 
Allnum,  23  111.,  30;  Faitk  v.  B^ynolds,  33  ///., 
481;  State  Bank  v.  Tirenly,  8  Blackf.,  447;  Mnr- 
dock  V.  Ford^  17  Ind.,  52;  Inett  v.  Luca^^  17  Iowa, 
503;  Grapenijttlwr  v.  Fej^rvary^  9  /r/.,  163;  MttchM 
V.  Ijtden^  36  Mo.,  526;  Tho/njjxfm  v.  Field ,  38  /</., 
320;  Fl/i^  V.  Zrtawte,  42  Id,,  153;  Wo{>d  v.  Tra^fky 
7  Wis.,  566;  Jlarine  Bank  v.  Intevnatimial  Bankj 
9    Id,,    57;    Z^yyyi^//^    v.    Snuth,    21    7rf.,    674. 

' '  Of  course,  there  may  l)e  si)ecial  equities  arising 
out  of  the  assignments,  or  out  of  the  intention  of 
the  parties  as  manifested  therein;  and  when  this  is 
the  case,  the  general  rule  of  law  will  be  consid- 
ered inapplicable,  and  the  sj^ecial  equities  will  be 
recognized   and   enforced.      It   will    Ije    seen  from  the 
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foregoing  citations,  that  the  conflict  of  decisions  on 
this  subject  is  remarkable;  that  the  cases  falling 
within  the  first  and  those  falling  within  the  third 
class,  are  so  nearly  equal  that  no  decided  prepon- 
derance appears.  Those  belonging  to  the  second  class 
are   less   numerous." 

It  will  be  observed  that  all  these  cases  recognize 
the  right  of  the  vendor  in  the  one  case  or  mort- 
gagee in  the  other,  to  give  a.  priority  among  notes 
secured  by  liens  in  a  vendor's  deed,  or  in  a  mort- 
gage, accordingly  as  he  may  contract,  with  any  as- 
signee. This  doctrine  is  well  recognized  in  Tennes- 
see. Here  it  is  also  held  that  such  an  assignment 
is  good  as  between  the  assignor  and  the  assignee, 
and  that  it  need  not  be  in  writing,  as  appears  to 
be  the  general  rule.  Ilicks  v.  Smith,  4  Lea,  459. 
In  this  connection,  it  is  proper  to  say  that,  to  the 
extent  noted,  and  only  to  that  extent,  have  the  Ten- 
nessee cases  gone.  It  has  not  been  established  as 
the  law  of  this  State,  and,  therefore,  of  course,  not 
a*s  a  rule  of  property,  that  the  transfer  of  a  nego- 
tiable promissory  note  secured  by  mortgage,  made  in 
connection  with  contract  srivinff  to  such  assijjnee  a 
prior  lien,  will  vest  in  such  assignee  an  equity  su- 
perior to  that  of  a  subsequent  assignee  of  one  of 
said  notes,  who  is  a  purchaser  for  value,  and  with- 
out notice  of  the  former  assignment  and  lien  con- 
tract. The  two  cases  cited  in  4  Lea,  and  urged  as 
holding  that  doctrine,  were  not  cases  of  assignments 
to  purchasers   for  value,   but  were  assignments  to  pay 
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pre-existing    debts.       So    far,     tlierefore,    the    question 
here   presented   is   an   open   one   in   this   State. 

We  return  now  to  a  discussion  of  that  question. 
Without  regard  to  conflict  .or  difference  of  opinion 
in  cases  cited,  it  appears  that  several  questions  are 
definitely  settled,  the  principal  one  with,  which  we 
are  concerned  beino:  that  the  vendor  or  morto^agee 
may  by  contract,  in  writing  or  parol,  assign  the 
whole  or  any  part  of  the  mortgage  or  vendor's  lien 
to  secure  any  part  of  the  notes  assigned,  whether 
they  be  the  first  or  last  maturing,  or  the  inter- 
mediate  notes   of   any   series. 

It  has  been  seen,  also,  that  without  respect  to 
the  question  of  the  effect  of  the  assignment  of  a 
portion  of  one  note,  or  of  a  part  of  a  series  of 
notes  secured  in  a  mortgage  (conditions  involving 
other  and  different  considerations),  many  cases  assert 
the  proposition  that  an  assignment  when  made  of  a 
single  note,  though  negotiable  and  the  entire  debt 
secured,  does  not  carry  the  equity  of  the  mortgage 
security,  so  as  to  prevent  an  assertion  of  the  equi- 
ties  between   the   original   parties. 

We  have,  however,  shown  that  the  weight  of 
authority  is,  and  the  clear  rule  of  reason  is,  that 
as  betw^een  the  original  parties,  the  vendor  and  the 
vendee  and  the  mortgagor  and  mortgagee,  the  assign- 
ment of  such  a  negotiable  note  by  vendor  or  mort- 
gagee may  vest  in  the  assignee  a  right  superior  to 
that  of   the   assignor,    the   vendor   or   mortgagee. 

There   is,    however,    a    different    condition   of    fact, 
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which  requires  the  assertion  of  a  diflferent  equity, 
between  the  subsequent  assignee  of  one  of  a  series 
of  negotiable  notes  without  actual  notice  of  a  i)rior 
assignment  with  lien  of  contract  priority,  as  between 
the  two  assignees,  than  that  which  would  prevail 
between   such   an   assignee   and   the   mortgagor. 

It  does  not  follow  that,  because  the  assignee  of 
one  of  a  series  of  mortgage  notes,  which  had  been 
transferred  and  delivered  to  him  by  the  mortgagee, 
and  which  had  })een  paid  by  the  mortgagor  before 
such  transfer  and  delivery,  takes  such  note  freed  of 
all  equities  of.  the  mortgagor,  that  he  would,  there- 
fore, take  it  free  from  all  equities  of  a  prior  as- 
signee of  another  note  of  the  same  series,  which  had 
been   transferred  with   a   preference   lien   contract. 

In  the  first  case,  the  assignee's  right  would  un- 
doubtedly be  sui)erior  to  that  of  the  'mortgagor,  be- 
cause, as  between  these  parties,  the  note  itself  is  a 
single  and  perfect  obligation.  If  the  mortgagor  had 
paid  it  oflf,  he  should  have  taken  it  up,  and  not 
left  it  in  the  hands  of  the  mortgagee  with  power 
to  transfer  to  one  who  might  be  a  io?m  fida  pur- 
chaser l>efore  maturity  upon  a  valuable  consideration, 
thus  enabling  the  mortgagee  to  give  to  such  hona 
fide  purchaser  a  perfect  title  secured  by  the  mort- 
gage, upon  which  the  purchaser  had  a  right  to  rely, 
without  actual  notice  of  anything  to  the  contrary, 
and  without  any  condition  of  facts  which  would  put 
him   u|3on   inquiry   and   charge   him   with   notice. 

When    the    assignee   found    such    note    so    secured 
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still  in  the  hands  of  the  mortgagee  apparently  un- 
paid, he  had  the  right  to  assume  that  it  was  un- 
paid, and  no  duty  devolved  upon  him,  as  between 
him  and  the  payor,  to  make  further  inquiry.  But 
such  is  not  the  rule  if  condition  of  facts*  requiring 
its  application  do  not  exist — as,  between  a  subsequent 
and  a  prior  assignee  of  one  of  a  series  of  negotia- 
ble notes   secured   by   the   same  mortgage. 

If  the  mortgagee  holding  any  part  of  said  notes 
proposed  to  assign  them  to  another  assignee,  and  at 
the  same  time  to  give  to  such  assignee  a  preference 
over  the  lien  of  all  other  notes  to  the  amount  of 
those  to  be  assigned,  the  assignee  has  notice  that 
the  note  proposed  to  be  indorsed  to  him  is  one  of 
a  series  of  notes  secured  by  the  same  deed;  he  is 
presumed  to  know  the  law  that  the  mortgagee  can 
give  to  another*  assignee  priority  of  lien.  As  a  mat- 
ter of  fact,  he  knows  that  the  mortgagee  either  has 
the  other  notes  in  his  own  hands  unassigned,  or  that 
they  are  out  of  his  possession  and  in  the  hands  of 
others  claiming .  them  with  or  without  preference  of 
lien.  He  may  not  know  the  actual  fact  that  any 
such  notes  have  been  assigned,  or  he  may  not  be 
informed  of  it  at  the  time  by  the  assignor,  but  the 
mortgage  deed  itself,  securing  a  number  of  notes, 
gives  him  notice  that  all  are  outstanding.  He  is 
charged,  therefore,  with  constructive  notice  of  another 
prior  assignment,  if  one  has  been  made,  for  he  can 
demand  of  the  mortgagee  the  production  of  the  other 
notes    of    the    series,    and,    if    the    mortgagee    cannot 


DECEMBER  TERM,  1894.  531 

Nashville  Trust  Co.  v.  Smythe. 

produce  them,  he  will  know  that  they  either  have 
or  may  have  been  assigned,  and,  being  presumed  to 
know  the  law,  will  know  that  they  may  have  been 
assigned  under  contract  giving  preference  of  lien.  He 
is,  therefore,  charged  with  constructive  notice  of  what, 
upon  such  investigation,  he  might  have  discovered.  If, 
for  instance,  he  calls  upon  the  mortgagee  to  know 
where  the  other  notes  are,  and  the  mortgagee  produces 
them  unassigned,  he  could,  of  course,  then  buy  those 
of  the  series  proposed  to  be  sold  to  him  without  danger 
of  subjecting  himself  to  loss  on  account  of  prior  equity. 
If  the  mortgagee  failed  to  produce  the  other  notes,  but 
insisted  that  they  were  not  transferred  to  others,  and 
that  no  prior  liens  had  been  given,  the  assignee  could, 
but  only  at  his  peril,  take  the  notes  proposed  to  be 
assigned  to  him.  The  mortgage  itself  was  notice 
of  the  existence  of  the  other  notes,  and  his  pre- 
sumed knowledge  of  the  law  is  that  some  of  them 
may  have  been  assigned  with  lien  preferences.  ,  These 
conditions  require  him,  so  far  as  the  equities  be- 
tween him  and  the  prior  assignees  are  concerned,  to 
ascertain,  before  purchasing,  whether  any  prior  as- 
signment had  been  made,  and  whether,  in  connection 
with  it,  a  superior  lien  had  been,  by  contract,  given 
to  any  prior  assignee.  A  failure  to  make  such  in- 
quiry is  at  the  peril  of  such  assignee.  If  he  pur- 
chases one  or  more  of  the  series  of  such  notes  with- 
out such  inquiry,  and  loses  the  benefit  expected  there- 
from, by  reason  of  prior  assignment  of  lien,  it  is 
fiis    own    fault.       He    was    not,    as    between    himself 
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and  a  prior  assignee,  about  whose  rights  the  facts 
and  the  law  require  inquiry,  a  bona  fide  purchaser. 
WUhoh  v.  Elgeiihrodtj  30  Minn.,  4;  Moore  y.  Ware^ 
38  Maine,  496;  Phelan  v.  Ohiey,  6  Cal.,  478; 
Key  en  v.  Wood^  21  Vt.,  331;  Rohert^  v.  lT(d steady 
9'~Pa.    St.,    32. 

L^pon  the  theory,  therefore,  that  the  assignees  of 
such  pf  the  one  hundred  and  twenty-six  notes  as 
were  assiofned  after  the  transfer  of  the  thirty-two 
notes  and  prior  lien  to  Miss  Crowninshield,  were  not 
honu  fide  purchasers  without  notice  of  such  assign- 
ment, we  hold  that  her  equity  is  superior  to  theirs, 
and  she  is  entitled  to  have  those  notes  fully  paid 
before  any  portion  of  the  proceeds  of  the  sale  is 
applied   in    satisfaction   of   the   other   notes. 

The  argument  that  this  holding  impairs  the  nego- 
tiability of  paper  is  not '  well  founded.  The  con- 
clusion itself  is  based  upon  the  fact  that  purchasers 
of  such  notes  (parts  of  a  series  secured  in  a  mort- 
gage) ar^  charged  with  notice  that  the  others  may 
have  been,  or  may  be,  assigned  under  a  special  con- 
tract giving  priority.  Such  a  result  may  be  avoided 
by  mortgage  .  drawn  in  such  form  as  to  prev^ent 
preferential  assignments.  Where  this  is  not  done, 
however,  it  is  clear  that  the  Courts,  under  the  rules 
of  law  established,  are  compelled  to  give  these  as- 
signments effect  according?  to  the  contract  and  inten- 
tion   of   the   parties. 

The    decree    of    the    Chancellor    is,    therefore,     re- 
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versed,  and  decree  will  be  entered  here  in  accord- 
ance with  this  opinion.  The  costs  of  the  Court 
below  will  be  apportioned  between  the  parties  ac- 
cording to  their  respective  interest  in  the  notes,  and 
the  costs  of   this  Court  will  be  paid  by  the  appellees. 
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Sweeney   v.    Vaughn. 

{Na^hvilU.      March   6,    1895.) 

1.  Sales.     Waiver  of  terms. 

The  condition  that  the  purchaser's  note  to  be  given  at  a  public 
sale  shall  bear  interest  from  date  is  waived,  and  title  vests  in 
the  purchaser,  where  the  seller  furnished  the  form  of  note  to 
be  g'iven,  omitting*  interest,  and  made  no  objection  on  account 
of  the  omission,  when  the  note  was  returned  properly  executed 
in  other  respects  in  compliance  with  terms  of  sale. 

2.  Same.     Requirement  of  approved  security. 

The  condition  in  the  terms  of  a  public  sale  that  the  purchaser 
shall  g'ive  note  ''with  two  approved  securities''  is  complied 
with,  and  title  vests  in  the  purchaser,  when  he  tenders  note 
duly  executed,  signed  by  two  g'ood  and  solvent  sureties,  which 
is  justly  entitled  to  approval.  The  seller  cannot  arbitrarily 
reject  such  note. 

Cases  cited:  2  Campbell,  530;  9  N.  E.  Rep.,  101;  4  S.  <&  R.  (Pa.),  1. 

3.  Burden  of  Proof.      Upon  purcJumer  to  sJiow  solvency  of  sureties. 

The  onvs  is  upon  the  purchaser,  in  such  case,  to  prove  that  the 
note  tendered  was  such  as  the  vendor  ought  to  have  approved 
and  received. 

Case  cited:  20  Wend.  (N.  Y.),  431. 
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Appeal  in  error  from  Circuit  Court  of  Williamson 
County.      W.    L.    Grigsby,    J. 
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S.    S.    House  for   Plaintiflf. 
Thomas  &  House    for   Defendant. 

Snodgrass,  Ch.  J.  Vaughn  was  the  purchaser 
of  a  horse  at  a  public  sale  made  by  Sweeney  in 
pursuance  to  an  advertisement  of  sale  of  this  and 
other  personal  property.  The  terms  of  the  sale, 
as  set  forth  in  the  advertisement,  were:  ^^AU  sums 
under  ten  dollars,  cash;  over  this  amount,  a  credit 
of  twelve  months  will  be  given.  Notes,  with  two 
approved  securities,  bearing  interest  from  date,"  re- 
quired   of    purchasers. 

The  sale  was  made  on  January  6,  1894.  The 
horse  in  controversy  was  bought  by  Vaughn  at  the 
price  of  seventy-two  dollars,  an  amount  which  re- 
quired the  giving  of  a  note.  Vaughn  was  not  then 
prejmred  to  execute  note,  but  told  Sweeney  he  would 
have  to  go  to  Franklin  to  get  sureties.  To  this 
Sweeney  assented,  no  time  being  specified  when  the 
note  should  be  presented.  Sweeney  gave  Vaughn  the 
following  note  in  blank  to  be  signed:  *'By  the 
twenty-fifth  of  December  next,  we,  or  either  of  us, 
promise  to  pay  J.  J.  Sweeney  seventy-two  dollars, 
for  value  received  of  him.  January  6,  1894." 
To  this  note  Vaughn,  after  signing  himself,  pro- 
cured the  signatures  of  two  men  proven  to  be  good 
and  solvent,  and  presented  it  to  Sweeney  on  the 
fourteenth  of  January.  Sweeney  declined  to  take 
it,  saying  he  had  decided  not  to  let  Vaughn  have 
the   horse.       Thereupon,    Vaughn    sued   out  a   writ   of 
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replevin  before  a  Justice.  He  obtained  judgment, 
and  defendant  appealed.  Tried  by  the  Circuit  Judge 
on  this  appeal,  judgment  was  again  rendered  in  his 
favor.  Defendant  Sweeney  appealed  to  this  Court, 
and   assigned   errors. 

Several  errors  are  assigned,  only  two  of  which 
need  be  noticed:  First,  that  the  note  itself  did  not 
bear  interest,  in  accordance  with  the  terms  of  the 
sale.  But  Sweeney  gave  the  note  just  as  it  is  to 
Vaughn  to  be  signed,  and  must  be  held  to  have 
waived  such  condition.  And  it  appears  in  evidence 
that  he  did  nof  except  to  the  note,  when  presented, 
on  this  ground,  and  so  this  is  not  now  material. 
Second,  the  notes  to  be  taken  were  not  ''approved" 
in  the  sense  of  the  contract,  Sweeney  insisting  that 
this  term  meant  to  reserve  to  him  the  right  to  ap- 
prove or  disapprove  the  notes  offered,  however  .good 
or  bad.  This  is  not  the  sense  in  which  this  word, 
in  its  connection  here,  must  be  understood  and  con- 
strued. 

There  is  no  difficulty  in  a  vendor  contracting  to 
sell  property  only  on  such  security  as  he  shall  per- 
sonally approve,  if  such  contract  is  so  specific  as  to 
fix  the  right,  but  a  sale  made  on  terms  of  accept- 
ance of  ''approved"  security  or  surety,  without 
more,  is  properly  held  to  mean  good  and  solvent 
security  which  ought  to  be  approved,  which  the 
vendee  can  show  to  be  good  and  meriting  approval. 
One  of  the  definitions  of  "approve"  given  by  Mr. 
Webster   is,     "To    make    or    show    to    be    worthy  of 
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approbation  or  acceptance."  This  is  the  proper 
meaning  of  the  word  as  used  in  this  contract. 
Hodgson  v.  Davis,  2  Campbell,  530;  Andis  v.  Per- 
sanett,  9  N.  E.  Rep.,  101;  Gnier  cfe  Diehl  v.  Page^ 
4   S.    &   R.    (Pa.),    1. 

In  a  controversy  arising  under  such  a  contract, 
the  omcs  is  on  the  vendee  to  show  that  the  note 
offered  was  such  a  note  as  the  vendor  ought  to  have 
approved  and  received.  20  Wend.  (N.  Y.),  431. 
This  he  has  done  in  this  case  by  evidence  not  con- 
troverted. 

The  judgment   must   be   affirmed. 
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*McFarl.and  V.  Bush. 
{Kmhville.      March   7,    1895.) 

1.  Wills.     SiibscriJbing  witness. 

The  Signature  of  a  witness  who  does  not  make  any  mark  on  the 
instrument,  or  touch  the  pen  or  gruide  the  hand  which  makes 
the  slgcnature,  althoug'h  written  for  him  at  his  request  and  in 
his  presence,  is  not  sufficient  as  that  of  a  subscribing-  witness 
to  a  will  of  realty.     (Post,  pp.  539-&iS.) 

Cases  cited  and  approved:  Ford  v.  Ford,  7  Hum.,  96;  Simmons  v. 
Leonard,  91  Tenn.,  183;  Clark  v.  Thomas,  4  Heis.,  422;  Bates  v. 
Taylor,  87  Tenn.,  324;    Porter  v,  Lee,  88  Tenn.,  791. 

2.  Dictum.     What  is  not. 

Where  two  or  more  questions,  each  decisive  in  itself  of  the  entire 
case,  fairly  arise  upon  the  pleadings  and  proof,  and  are  fully 
considered  and  deliberately  passed  upon,  the  Court's  opinion 
is  not- dictum  as  to  any  of  the  matters  determined,  although 
the  decision  mig'ht  have  been  rested  upon  a  single  point. 
{Post,  pp.  541,  542.) 


FROM    WILLIAMSON. 


Appeal  in  error  from  Circuit  Court  of   Williamson 
County.      W.    L.    Grigsby,    J. 

Thomas  &   House    and   John  H.    Henderson    for 
McFarland. 

*The  Bufllcif  ncy  of  a  signature  by  mark  is  the  subject  of  an  extensive  note  to  JRi 
GuUfoyle,  22  L.  R.  A.,  370.— Reporter. 
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Smith  &  Dickinson  and  H.  P-  Fowlkes  for 
Bush. 

W11.KE8,  J.  This  case  presents  an  issue  of 
devisavit  vel  non  over  the  will  of  Mrs.  S.  T. 
McFarland.  There  was  a  verdict  in  favor  of  the  will 
in  the  Court  below,  and  the  contestant  has  appealed 
and   assioiied   errors. 

The  only  question  involved  is  as  to  the  attesta- 
tion of  the  will  by  one  of  the  subscribing  witnesses, 
James  R.  Barnes.  The  will  purports  to  convey  both 
personalty  and  land.  It  is  admitted  to  be  good  and 
valid  as  to  the  personalty,  but  it  is  claimed  to  be 
inoperative  as  to  the  land,  because  one  of  the  sub- 
scribing witnesses,  James  •  R.  Barnes,  did  not  write 
his  name,  nor  did  he  make  his  mark  or  touch  the 
pen  in  the  hands  of  the  other  subscribing  witness, 
Battle,  who  signed  his  name  for  him  in  his  presence 
and  at  his  request,  and  in  the  presence  and  at  the 
request  of  the  testatrix.  All  other  requirements  as 
to  request  by  the  testatrix,  and  the  other  formalities 
necessary  to  make  the  execution  of  the  instrument 
valid  and  perfect  as  a  will,  were  complied  with,  the 
sole  question  being,  whether  the  attesting  witness 
must  make  a  mark  upon  the  will  to  answer  for 
and  stand  in  place  of  his  signature,  where  he  is 
unable  to  write  or  sign  his  name  himself  and  re- 
quests another  party  to  write  it  for  him.  Barnes 
Was  examined  as  a  witness  on  the  trial,  and  stated 
that  while  he  could  neither  read  writing  nor  write, 
still   he   could   recognize   his   name   when    written,    and 
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he  (lid  identify  the  paj^er  in  controversy  as  the  paper 
to  which  he  authorized  his  name  to  be  subscribed. 
He  made  this  identification  l>oth  from  the  appear- 
ance of  the  name  and  the  general  appearance  of  the 
paper. 

The  Court  was  requested  to  charge  the  jury  that 
*  if  they  found  the  paper  writing  in  question  was 
witnessed  by  one  witness,  Battle,  subscribing  his  own 
name  as  a  witness  at  the  request  of  the  testatrix, 
and  that  this  witness  subscribed  the  name  of  another 
party,  Barnes,  at  his  request  and  that  of  the  testa- 
trix, the  said  Barnes  not  touching  the  pen  nor  guid- 
ing the  hand  of  the  party  signing  the  same,  or 
making  his  mark,  this-  would  not  be  sufficient  attesta- 
tion to  pass  real  estate,  but  this  was  refused.  We 
think   this   was   error. 

It  has  been  held  by  this  Court,  in  I^ord  v.  JFot'dj 
7  Hum.,  96,  that  a  person  whose  name  is  written 
by  another,  and  who  makes  his  mark  thereto,  is  a 
good  attesting  witness  to  a  will.  This  practice,  how- 
ever, is  not  to  l3e  encouraged  or  extended.  1  Jar- 
man   on   Wills,    213. 

This  case  is  apparently  based  on  the  idea  that 
not  only  is  the  witness'  name  written  by  his  au- 
thority, but,  in  addition,  he  takes  a  part  in  the  sign- 
ing, similar  to  that  where  another  person  guides  his 
hand,  and  he  thus  makes  his  own  signature  through 
another.  But  we  are  not  inclined  to  extend  the 
rule  any  further  than  it  has  already  gone,  and  it 
has   been   expressly   held   that   a  writing  of    the   name 


DECEMBER  TERM,   1894.  541 

McFarland  i\  Bush. 

by    authority    is    not    sufficient,    unless    it    is    accom- 
panied   by   some   mark   or    sigrt    of    the   person,    who 
thus   makes  it  his  own    signature.      Slrrnnons  v.    Leon 
ard,    91    Tenn.,    183. 

It  is  said  this  decision  is  a  dictum  on  this  point, 
the  argument  being  that  there  were  other  questions 
involved  in  it,  upon  which  the  decision  could  have 
been,  and  would  have  been,  rested.  Grant  this  to 
be  so,  it  does  not  make  the  holding  and  opinion  in 
that  case  a  dictum.  The  question  was  fairly  and 
directly  involved,  fully  considered  and  deliberately 
passed  upon.  The  fact  that  the  decision  may  have 
been  rested  on  a  diflFerent  ground,  even  though  one 
more  satisfactory,  does  not  place  the  decision  in  the 
category  of  a  dictum,  if  the  question  was  fairly 
raised  and  duly  considered  and  decided,  as  was  the 
case  in  Shmaons  v.  Leonard,  See  Clark  v.  ThomaH^ 
Adnir,  4  Heis.,  422;  Boles  v.  Taylor,  3  Pick.,  324, 
325;    Porter   v.    Leu,    4   Pick.,    791. 

Two  or  more  questions  properly  arising  in  a  case 
under  the  pleadings  and  proof  may  be  determined, 
even  though  either  one  would  have  disposed  of  the 
entire  case  on  its  merits  without  the  other,  and 
neither  holding  will  be  a  dictum  so  long  as  it  is 
properly    raised   and   considered. 

It  is  said  that  making  a  mark,  thus  (X),  and 
touching  the  pen  is  of,  practically,  no  importance, 
and  does  not  serve  to  aid  the  witness  in  identifying 
the  paper  in  any  way.  This  may  be  so,  and  it 
would   be   an   argument  against  allowing  marksmen  to 
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be  attesting  witnesses  at  all,  but  this  is  not  the 
question  before  us,  that  having  been  decided  in  J^ord 
V.  Ford^  and  recognized  in  Simmons  v.  Leonard. 
But  the  witness  must  make  some  kind  of  mark  upon 
the  instrument  in  order  to  make  it  his  signature 
and   in    place   of    his   signature. 

The    judgment    must   be    reversed    and    remanded, 
and   the   costs   will   te   paid   out   of    the  estate. 
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Rather  v.   Williams. 
{Ncmhnlle.      March   8,    1895.)  . 

Chanceby  Practice.    Hule  2,  SGdimi  4,  ct/nstrued. 

Chancery  Rule  2,  Section  4,  providing*  that  *' after  a  cause  is  set 
for  hearing*,  the  same  shall  be  open  to  both  parties  for  proof 
without  leave  of  the  Court,  and  without  remanding  the  cause 
to  the  rules,  but  each  party  must  take  his  proof  in  chief  within 
four  months  and  the  rebutting  proof  within  two  months,  ^''  haa 
not  the  effect  to  postpone  absolutely  the  hearing  of  a  Chancery 
cause  for  the  full  term  of  six  months  after  the  issues  are  made 
up.  'The  Chancellor's  action  is  sustained  in  disposing  of  this 
cause,  upon  regular  call  of  his  docket,  over  defendant's  objec- 
tion showing  no  merit,  within  four  months  after  the  cause  was 
first  open  for  proof,  it  appearing  that  no  proof  in  chief  or  re- 
buttal was  essential,  or  could  be  material,  to  either  party  upon 
the  issues  presented,  and  that  complainant  had  notified  de- 
fendant that  his  proof  in  chief  was  closed  more  than  two 
months  before  the  hearing. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of   Davidson  County^ 
J.    C.    Bradford,    Sp.    Ch. 

Champion,   Head  &   Brown    and   Palmer  &  Rid- 
ley  for   Bather. 

Steger,    Washington   &   Jackson   for   Williams. 
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McAlistek,  J.  The  solution  of  the  question 
presented  in  this  record  depends  upon  a  proper  con- 
struction of  Rule  2,  Section  4,  of  Chancery  Prac- 
tice, which  is  as  follows:  ''After  a  cause  is  set  for 
hearing,  the  same  shall  be  open  to  both  parties 
for  proof  without  leave  of  the  Court,  and  without 
remanding  the  cause  to  the  rules,  but  each  jmrty 
must  take  his  proof  in  chief  within  four  months 
and  the  rebutting  proof  within  two  months;  Pro- 
vided^ The  Chancellor  or  Master  may  extend  the 
time,  upon  sufficient  cause  shown  by  affidavit,  upon 
terms. ' ' 

The  question  for  determination  arises  out  of  the 
following  state  of  facts:  On  March  20,  1894,  com- 
plainant filed  this  bill  against  the  defendants,  Will- 
iams and  Yarbrough,  Maddux  &  Davis,  to  collect  a 
note  executed  by  them  for  the  sum  of  $5,000,  and 
to  subject  to  sale  certain  collateral  securities  hypoth- 
ecated for  its  payment.  On  April  5,  1894,  Will- 
iams filed  an  answer,  in  which  the  execution  and 
delivery  of  the  note  were  not  denied,  but  it  simply 
averred  ''that  defendant  does  not  admit  that  the 
note  sued  uix)n  is  the  property  of  complainant,  and 
does  not  admit  that  complainant  is  entitled  to  main- 
tain suit  upon  it.  Defendant  denies  that  he  is  in- 
debted to  complainant  as  charged,  and  denies  the 
right  of  complainant  to  sell,  or  cause  to  be  sold, 
the  stock  mentioned  in  the  bill;  and  defendant  de- 
nies complainant's  right  to  judgment  against  him." 
On   April    6,     1894,  ^>;'e?    confemo    was    taken    against 
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the  other  defendants.  On  May  2,  1894,  the  depo- 
sition df  the  complainant  was  taken  and  filed,  ex- 
hibiting the  note  and  proving  the  allegations  of  the 
bill.  And  thereupon  defendant  was  notified  that 
complainant  had  finished  his  proof,  and  was  ready 
for   trial. 

The  defendant  made  no  proof,  and,  on  July  10, 
two  months  and  eight  days  after  said  notice,  the 
cause  was  regularly  reached  and  called  for  trial. 
The  defendant  resisted  the  hearing  of  the  cause  upon 
the  ground  thut  the  six  months  allowed  by  Rule  2, 
Sec.  4,  of  Chancery  Practice  had  not  expired.  The 
defendant  did  not,  by  aflSdavit  or  by  suggestion  of 
counsel,  claim  that  he  had  any  testimony  he  desired 
to  offer,  but  based  his  resistance  exclusively  upon 
the  technical  ground  that  he  was  entitled  to  six 
months,  under  the  rule,  to  take  his  testimony.  The 
Chancellor  was  of  opinion  that  defendant  was  not 
entitled  to  any  further  time,  and,  accordingly,  pro- 
nounced a  decree  in  favor  of  complainant  for  the 
amount  of  the  note  with  interest,  and,  upon  default 
in  the  payment  of  the  decree  within  sixty  days,  he 
ordered  a  sale  of  the  collaterals  for  its  satisfaction. 
Defendants  appealed,  and  the  only  error  assigned  is, 
that,  after  the  expiration  of  the  four  months  al- 
lowed for  taking  testimony  in  chief,  the  defendant 
was  entitled  to  two  months  to  take  rebutting  testi- 
mony. 

We   think  the   decree   was  correct.       There  was  no 
defense    relied    on    in    the    answer    that   required  any 
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testimony  in  chief,  and  the  defendant  had  over  two 
months  for  taking  his  rebutting  testimony.  *'*  Proof 
in  chief,  in  the  meaning  of  the  Chancery  rule,  is 
proof  that  tends  to  establish  the  affirmative  allega- 
tions of  the  pleadings,  and  rebutting  proof  is  proof 
that  tends  to  refute  these  allegations,  or  that  assails 
the  evidence  or  witnesses  of  the  other  party.  Proof 
of  matters  in  avoidance  is  proof  in  chief."  Gibson's 
Suits   in   Chancery,    Sec.    463, 

As  already  observed,  defendant  did  not  deny  the 
execution  and  delivery  of  the  note,  or  plead  any 
matter  in  avoidance,  or  rely  upon  any  defense  by 
affirmative  allegations.  The  general  averments  of  the 
answer  amounted  to  no  defense  and  called  for  no 
testimony  in  chief.  Moreover,  the  defendant  was 
notified  on  May  2  that  complainant  had  closed  his 
testimony,  and,  from  that  date,  more  than  two  months 
elapsed  l)efore  the  cause  was  called  for  trial,  during 
which  time  defendant   offered  no  testimony  in  rebuttal. 

On  the  application  for  a  continuance,  defendant 
made  no  showinor  or  su^jijestion  of  any  facts  he 
wished  to  prove,  nor  designated  any  witnesses  he 
desired  to  examine.  The  defendant  was  not  entitled, 
under  the  rule,  as  a  matter  of  right,  to  any  addi- 
tional time,  and  he  made  no  showing  n{)on  his 
application  for  a  continuance  that  appealed  to  the 
discretion  of  the  Chancellor  to  grant  him  further 
extension. 

There  is  no  error  in  the  decree,  and  it  is  af- 
firmed. 
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Wilson   v.    Morris. 

(Nashville.       March    15,    1895.) 

1.  Will.     Widow  etitUled  to  exempt  aHlcl€s, 

The  widow  is  entitled  to  all  articles  exempt  to  her  by  statute, 
under  the  husband's  will  providing  that  after  his  personal 
estate  is  ^* settled  up  and  closed,"  the  proceeds  or  residue  shall 
be  divided  between  his  widow  and  only  child  ''as  the  laws  of 
the  State  of  Tennessee  direct."     (Post,  pp.  548-660,) 

Cases  cited  and  approved:  Alexander  v.  Wallace,  8  Lea,  569;  25 
Beavan,  163;  23  Beavan,  436;  L.  R.,  20  Eq.,  410;  39  Mich.,  464 
(S.  C,  33  Am.  Rep.,  418);  5  N.  J.  Eq.,  349;  24  Pa.  St.,  394. 

2.  Same.     Widow  entitled  to  year's  suppfn't 

And  the  widow  is  entitled  to  year's  support  under  the  provisions 
of  such  will  of  the  husband.     {P(jxU  PP-  548-560.) 

3.  Same.     Widmv  entitled  to  Juilf  of  rotUlue. 

And  the  widow  is  entitled  to  one  half  of  the  residue  of  the 
personal  estate,  after  deducting  debts,  funeral  expenses,  and 
special  legacies  directed  to  be  paid  out  of  the  personalty,  under 
the  provisions  of  such  will  of  the  husband.     (Po«t,  pp.  548-560.) 

4.  Same.     Widow  entitled  to  half  of  any  residue  of  special  legacy. 

And  the  widow  is  entitled  to  one  half  of  what  may  remain  at  the 
beneficiary's  death  of  a  specific  sum  set  apart  by  such  will  of 
the  husband  to  be  used  so  far  as  necessary  for  the  support  of 
his  imbecile  sister.     (Post,  pp.  548-560.) 
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5.  Same.     Widow  entitled  to  fioinestaid. 

j^nd  the  widow  is  entitled  to  homestead,  as  well  as  dower,  out 
of  the  husband's  real  estate,  notwithstanding  such  will  may 
further  provide  that  his  real  estate  should  be  retained  by  the 
family,  and  that  his  widow  should  be  entitled  to  dower  out  of 
same,  without  mentioning  homestead.     (Post,  pp.  560,  561.) 

Case  cited  and  approved:  Jarman  u.  Jarman,  4  Lea,  671. 
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6.  Chancery  Pleading  and  Practice. 

A  personal  representative  is  not  entitled  to  decree,  without  proof, 
upon  his  averment  in  the  bill,  which  is  denied  by  the  answer, 
that  he  had  returned  full  inventories  of  the  estate.     {Pfjut,  p.  561.) 

Case  cited  and  approved:  Bank  i\  Jefferson,  92  Tenn.,  537. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew   Allison,    Ch. 

Steger,    "Washington   &   Jackson   for   Wilson. 

Smith   &   Dickinson   for   Morris. 

Beard,  J.  Robert  C.  Morris  died  in  lvS92,  after 
having  made  a  last  will  and  testament,  in  which  com- 
plainant was  named  as  executor.  The  testator  left 
surviving  him  a  widow,  the  defendant,  Kate  Morris, 
and  an  only  child,  the  wife  of  complainant,  who  are 
the  principal  beneficiaries  of  this  will.  A  difference 
having  arisen  between  them  as  to  their  respective  in- 
terests under  the  will,  this  bill  was  filed  by  the  ex- 
ecutor  for   its   construction. 

While  the  sixth  clause  and  a  part  of  the  seventh 
clause  have  produced  this  controversy,  yet  it  is  proper, 
in  order  to  understand  the  conclusions  reached  by  us, 
to  give  a  synopsis  of  the  other  clauses  of  the  will. 
By  the   first,    the   testator   directs   all    his    debts,    and 
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his  funeral  expenses,  to  be  paid  as  soon  as  can  be 
done  conveniently  after  his  death;  by  the  second,  he 
sets  apart,  in  the  hands  of  his  executor,  a  fund  of 
$5,000,  to  be  used  by  him  for  the  support  of  an 
imbecile  sister  of  the  testator,  Mary  Ann  Morris,  as 
far  as  may  be  necessary  during  her  life,  and  by  the 
third,  fourth,  and  fifth  clauses  he  gives  moneyed 
legacies  to  different  parties.  The  sixth  clause  is  as 
follows:  ''It  is  my  desire  and  request,  that  my  per- 
sonal estate  be  settled  up  and  closed  with  as  much 
dispatch  as  i§  convenient  after  my  decease,  and  that 
the  proceeds  of  the  same  be  divided  between  my  be- 
loved wife,  and  daughter,  Sallie  Wilson,  my  only  child, 
as  the  laws  of  the  State  of  Tennessee  direct."  The 
seventh  clause,  as  far  as  it  is  necessary  to  give  it 
here,  is  as  follow^s:  '*My  real  estate,  situated  in 
Hamilton  County,  Tenn.,  near  the  city  of  Chatta- 
nooga, is  increasing  in  value,  and  I  advise  that  it 
be  retained  by  the  family.  My  wife  will  be  en- 
titled  to  a  portion  of  this  tract  of  land  as  dower 
durinor   her    life." 

Upon  this  will,  it  is  now  insisted  by  the  executor, 
that  it  is  his  duty  to  pay  the  debts  of  the  estate 
and  the  legacies,  and  set  apart  the  $5,000  for  the 
benefit  pf  the  imbecile  sister  referred  to,  and  when 
this  has  l)een  done,  then,  under  the  sixth  clause,  he 
is  to  divide  whatever  surplus  there  may  remain  of 
the  personal  estate,  equally  between  the  widow  and 
the  daughter  of  the  testator,  and  that  this  share  of 
the   widow  in   this   surplus   is   the   full  measure  of  her 
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interest  in  the  personal  estate.  It  is  also  insisted 
by  bim  tbat,  while  the  widow  can  claim  dower  out 
of  the  realty,  she  is  not  entitled,  under  the  will,  to 
a  homestead.  On  the  other  hand,  the  contention  of 
the  widow  is,  that  uix)n  a  proper  construction  of  the 
will,  she  is  entitled,  out  of  the  personal  estate,  as 
follows:  First,  to  the  articles  exempt  to  a  ^idow 
under  the  statute;  second,  to  a  year's  allowance;  third, 
to  one  half  of  what  may  be  left  after  debts,  special 
legacies,  and  the  $5,000  fund  for  the  l)enefit  of  Marj" 
Ann  Morris  have  been  provided  for;  fourth,  to  one 
half  of  any  surplus  left  of  this  $5,000  at  the  death 
of  the  beneficiaiy;  &iid  out  of  the  real  estate,  to 
homestead   as   well   as   dower. 

The  question,  then,  first  for  consideration  is:  What 
interest  does  the  widow  take,  under  the  will,  in  the 
testator's  personal  estate?  To  answer  this,  it  is  neces- 
sary to  ascertain  the  intention  of  the  testator  in  di- 
recting, as  he  does  in  the  sixth  clause,  a  division  of 
the  proceeds  of  his  personal  estate  between  his  wife 
and  daughter  ''as  the  laws  of  the  State  of  Ten- 
nessee  direct." 

That  his  wife  was  an  object  of  the  testator's  af- 
fectionate care  and  bounty  is  evident  from  the  will, 
and  it  is  apparent  that  he  does  not  cut  her  off  from 
the  articles  exempted  by  statute  to  widows,  and  from 
the  year's  allowance,  by  the  use  of  inhibitory  words. 
It  is  true  that,  under  §  3125  of  the  (M.  &  V.) 
Code,  only  widows  whose  huslmnds  die  intestate,  .  or 
widows   who   dissent  from    the   wills   of   their   deceased 
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husbands,  are  entitled  to  this  allowance,  and,  as 
Mrs.  Morris  is  in  neither  of  these  classes,  she  would 
not  be  entitled  to  the  benelSt  of  this  statute,  unless 
the  will  of  the  testator  gives  it  to  her  expressly,  or 
by  words  of  necessary  implication.  It  is  incumbent 
on  her  to.  show  that  the  testator  intended  that  she 
should  take  this  allowance  as  she  would  have  done 
had   he   died   intestate. 

An  examination  of  2  Jarman  on  Wills,  674  et 
seq.  (Randolph  &  Talcott's  Ed.),  discloses  that  wills 
containing  clauses  like  the  one  in  question,  that  is, 
referring  the  distribution  of  testators'  estates  '*to 
the  statute  of  distributions,"  or  ''to  the  law  as  it 
directs,"  have  been  fruitful  sources  of  litigation. 
As  was  said  by  the  Master  of  Rolls  in  Sta?*r  v. 
j^eirbeiTi/,  23  Beavan,  436,  *'all  such  wills  have  pe- 
culiarities  and  inconsistencies  which,  if  pointed  out  to 
the  testator,  would  have  been  avoided."  In  each 
case,  however,  it  has  been  the  purpose  of  the  Court 
to  ascertain  from  the  will  itself  the  intention  of  the 
testator,  and  then  to  give  the  instrument  that  con- 
struction which  will,  if  possible,  effectuate  that  in- 
tention,   if   it   be   a   legal   one. 

It  is  to  be  observed  that  the  testator  in  the  will 
before  us,  in  this  sixth  clause,  after  directing  that 
his  personal  estate  shall  be  settled  up  and  closed 
with  as  much  dispatch  as  is  convenient,  then  pro- 
vides that  its  proceeds  be  divided  'M^etween  his  te- 
loved  wife  and  daughter" — not  equally,  nor  in  any 
other    fixed    proportions,    but    as     ''the    laws    of    the 
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State  of  Tennessee  direct."  In  other  words,  this 
clause  seems  to  indicate  that  the  testator  was  satis- 
fied that  the  general  laws  of  the  State,  with  regard 
to  the  distribution  of  the  personalty  of  one  dying 
intestate,  leaving  a  widow  and  child,  were  wise  and 
just,  and  he  therefore  referred  the  disposition  of  his 
personal  estate  to  those  laws,  in  so  far,  at  least,  as 
their  application  may  be  consistent  with  his  pro- 
vision for  special  objects  of  his  lx)unty  that  these 
general  laws  would  not  recognize.  Evidently  he  does 
not  intend  to,  nor  does  he,  die  intestate  as  to  so 
much  of  his  personal  estate  as  his  widow  and  child 
are  to  take,  but,  after  distinctly  naming  them  as  the 
objects  of  his  love  and  care,  instead  of  making  an 
arbitrary  division  between  them,  is  content,  •  so  far 
as  they  are  concerned,  that  the  laws,  as  in  the  case 
of  intestacy,  should  direct  the  division.  While  naming 
the  wife  and  child  as  among  his  preferred  legatees, 
he  leaves  it  to  these  general  laws  to  fix  the  meas- 
ure  of   their   respective   interests. 

IloUoway  V.  Raddiffe^  25  Beavan,  163,  is  a  lead- 
ing and  instructive  case  on  this  ix>int.  The  will  in 
that  case  gave  the  property  to  the  widow  for  life, 
and,  after  death,  to  the  testator's  son,  if  any  son 
was  then  living,  but,  if  this  son  died  during  the 
life  of  the  widow,  then  the  executors  were  directed 
to  convert  the  property  into  money,  and,  after  pay- 
ment of  all  expenses  incident  to  such  conversion, 
then,  as  to  this  balance,  the  testator  uses  these 
words:     *'One   moiety,    or   equal   half   part   thereof,   I 
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give  unto  and  equally  amongst  my  legal  representa- 
tives, in  such  and  the  like  manner  as  if  the  same 
had  been  to  be  paid  under  the  statute  of  distribu- 
tions." The  son  died  in  the  lifetime  of  the  mother, 
and  then  the  latter  died.  The  contingency  having 
occurred  upon  which  this  clause  was  to  take  effect, 
a  bill  was  filed  for  its  construction.  It  will  be 
seen  that  the  difficulty  was  increased  by  the  use  of 
the  words  <' equally  amongst,"  inasmuch  as  the  statute 
of  distribution  did  not  provide  for  equality  amongist 
those  who  were  determined  by  the  Court  to  be  the 
beneficiaries  of  this  bequest.  The  Master  of  the 
Rolls,  Sir  John  Romilly,  after  showing  that  the 
words  ^* legal  personal  representatives"  were  flexible 
in  their  nature,  and  were  not  used  in  this  will  in 
the  technical  sense,  says:  ''By  referring  to  the 
statute  *  to  point  out  the  persons  who  are  to  take, 
the  testator  has  expressed  that  those  are  to  take 
whom  the  statute  of  distribution  designates,  certain 
persons  who  are  living  at  the  death  of  the  testator. 
*  *  *  The  words,  therefore,  designated  the  next  of 
kin  of  the  testator  who  survived  him,  according  to 
the  statute  of  distributions."  His  widow  and  his  son 
were  his  next  of  kin  at  the  time  of  his  death,  in 
view  of  the  above  holding,  and,  if  the  distribution 
was  made  according  to  the  statute,  then  the  widow 
was  entitled  to  one  third  and  the  son  to  two  thirds 
of   this   one   half   or   moiety. 

But   it    was    insisted    for   the    widow's    representa- 
tives  that  this  division   was   in   violation  of    the  terms 
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of  the  legacy,  which  provided  that  it  should  be  di- 
vided **  equally  amongBt''  the  testator's  next  of  kin, 
and  that  this  would  give  to  the  widow  one  half, 
instead  of  one  third,  of  tiiis  moiety.  To  this,  how- 
etaCf  the  Master  of  the  Bolls  replied  it  was  true 
"the  testator  gave  this  moiety  equaUy  between  the 
persons  so  ascertained;  still,  the  statute  of  distribu- 
tions is  referred  to  not  only  for  the  purpose  of 
pointing  out  who  are  the  {persons  to  take,  but  also 
the  further  purpose  of  pointing  out  the  manner  in 
which  they  are  to  take;  that  is,  the  will  directs 
that  the  persons  }X)inted  out  by  the  statute  are  to 
take  this  moiety  in  the  like  manner  prescribed  by 
the  statute.'''  It  was  accordingly  held  that  this 
moiety  passed  one  third  to  the  widow  and  two 
thirds   to   the  son. 

Again,  in  Sta7T  v.  JVeichfT?*^,  supra^  a  '  testator 
gave  the  residue  of  his  j^ersonal  estate  to  his  execu- 
tors, to  pay  the  interest  to  his  wife  "during  the 
time  of  her  natural  life,  or  until  she  should  marry 
again,  in  either  of  which  events,  to  his  child,  if 
any,  absolutely;"  but,  should  his  wife  die  or  marry 
again  without  leaving  a  child,  or  should  such  child 
die  before  attaining  the  age  of  twenty-one  years, 
then  the  trustees  were  directed  to  pay  such  moneys 
to  "such  person  or  persons  as  might  be  legally  en- 
titled to  the  same  under  the  statute  of  distributions." 
A  child  was  born  after  testator's  death,  and  died 
while  an  infant,  and  the  widow  married  again,  and, 
in   a   controversv    over    the    construction   of    the   will, 
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it  was  held  that  the  persons  who  took  under  this 
clause  were  the  next  of  kin  at  the  testator's  death, 
and  that  the  will,  by  its  reference  to  the  statute  of 
distributions,  contained  a  clear  and  distinct  expression 
that,  in  the  event  stated,  the  testator's  estate  was  to 
go   as   if    he   had   died   intestate. 

In  Fielder  v.  Anhwrn^th^  L.  R.,  20  Eq.,  410,  the 
words  of  the  will  were:  ''To  distribute  the  residue 
to  my  relatives,  share  and  share  alike  as  the  law 
may  direct."  In  construing  these  words,  the  Vice 
Chsnoellor  said:  *^'I  think  the  intention  of  the  tes- 
tator was  that,  not  having  made  up  his  mind  how 
to  divide  his  property,  and  probably  not  knowing 
how  it  would  go  under  the  statute  of  distributions, 
he  thought  it  better  to  leave  it  entirely  to  the  law, 
having  confidence  that  it  would  then  be  divided  in 
the  most  proper  manner.  The  only  mode  of  effect- 
ing this  object  is  to  disregard  the  words  'share  and 
share  alike,'  and  order  the  property  to  be  divided 
as  the  law  directs;  that  is,  according  to  the  statutes 
of    distribution. ' ' 

The  case  of  Alexander  v.  Wallace^  8  Lea,  569, 
is  an  instructive  one.  There  the  testator,  in  prior 
clauses  of  his  will,  having  provided  for  the  pay- 
ment of  his  debts  and  certain  legacies,  proceeds: 
"I  direct  that  the  remainder  of  my  estate,  both 
real  and  personal,  be  divided  among  my  heirs  ac- 
cording to  the  laws  of  the  State  of  Tennessee  now 
in  force,  none  preferred,  none  discriminated  against." 
The    Court    say    that    the    obvious    intention    of    the 
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testator,  in  the  clause  in  the  will  now  before  us, 
was  to  refer  to  the  laws  of  the  State  of  Tennessee 
now  in  force,  not  only  for  the  purpose  of  pointing 
out  the  persons  who  were  to  take,  but  also  for  the 
purpose  of  pointing  out  the  manner  in  which  they 
are  to  take.  The  result  was,  the  Court  held  that 
the  proi)er  construction  of  this  clause  was  that  the 
issue  of  the  testator's  deceased  brothers  and  sisters 
would  take  the  real  estate  under  the  statutes  of  de- 
scent, **such  issue  in  each  descending  line  taking  by 
way  of  representation  of  the  deceased  parent,  and 
therefore,  j>er  ftti/'jM^^  without  any  limit  to  the  rep- 
resentation," and  that  the  children  of  the  deceased 
brothers  and  sisters,  to  the  exclusion  of  the  re- 
moter descendants,  would  take  the  personalty;  and 
this  was  the  result,  notwithstanding  the  use  by  the 
testator  of  the  words  *  *  none  preferred,  none  (Ks- 
criminated  against."  In  the  opinion  in  this  case, 
the  Court  refers  approvingly  to,  and  quotes  from, 
the  case  of  FiA(hr  v.  AnhnoHh^  supra^  and  Hollo- 
icay   V.    Badcliife^    supra. 

Not  only  is  this  the  rule  of  construction  adopted 
by  the  Courts  when  the  testator  refers  to  the  stat- 
ute of  distribution  to  determine  the  measure  or 
quantity  of  his  bounty,  but,  where  the  rights  of  the 
wife  are  involved,  and  a  construction  can  be  adopted 
consistent  with  the  general  intent  discerned  in  the 
will,  and  favora})le  to  those  rights,  the  Courts  lean 
to  such  construction.  As,  in  BUey  v.  Reynold^^  39 
Mich.,     464    (33    Am.     Rep.,     418),     the    testator,    in 
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his  will,  said,  first,  'Ho  my  wife,  the  provision 
made  for  her  by  the  statutes  of  this  State  1  deem 
sufficient;"  and,  after  giving  sundry  legacies,  con- 
cluded by  giving  to  his  son  all  the  residue  of  his 
estate  left  after  paying  these  legacies,  etc.  It  w^s 
insisted  that  the  first  clause  gave  nothing  to  the 
widow;  it  was  not  a  legacy;  and,  as  the  son  took 
all  after  paying  legacies,  nothing  could  be  deducted 
as  a  statutory  allowance  to.  the  widow.  The  Court, 
speaking  through  Judge  Cooley,  said  they  were  *^  un- 
willing to  find  in  the  will  any  such  meaning  when  a 
construction  consistent  with  a  proj^er  feeling  is  at  least 
equally  natural  and  reasonable."  Concluding  ''that 
the  construction  most  favorable  to  the  widow  should 
be  preferred,"  the  Court  held  that  the  wife  took 
such  a  share  as  if  the  testator  had  died  intestate. 
.  In  AcUttnmn  v.  Af/rex,  5  N.  J.  Eq.,  349,  the 
testator  provided  that  his  wife  should  have  her  law- 
ful right  of  dower  out  of  his  estate,  and  it  was  held 
that,  under  these  terms,  she  was  not  merely  entitled 
to  dower  in  land,  but  to  her  statutory  third  of  his 
personal  property.  The  Court  said:  ''Estate  includes  , 
both  real  and  i)ersonal  proi^erty.  We  are  asked  to 
substitute  the  word  'lands'  for  'estate.'  This  would 
certainly  relieve  the  will  of  all  difficulty  of  con- 
struction, but  it  would  leave  the  clause  useless,  and 
it  would  leave  no  object  or  motive  in  the  testator 
for  introducing  it  but  that  of  putting  in  the  face 
of  his  will  a  clear  intention  of  cuttinoj  off  his  wife 
from   all   interest   in   his   personal   estate." 
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In  Stineman^s  appeal,  34  Pa.  St.,  394,  in  a  will 
somewhat  similar  to  the  one  at  bar,  the  Court  held 
that  the  intestate  laws  of  the  State  were  to  be 
looked  to  for  the  measure  of  the  widow's  claim, 
and  that  construction  was  adopted  which  gave  her 
the   largest   right   under   the   laws. 

But  it  is  insisted  in  the  argument  for  the  exec- 
utor that  the  words  *' settled  up  and  closed,^'  in  the 
early  part  of  this  clause,  necessarily  limit  the  mean- 
ing of  the  later  words,  ''as  the  laws  of  Tennessee 
direct,''  and  that  the  testator  meant  to  say  that, 
after  all  the  debts  and  obligations  had  been  paid, 
then  the  remainder  should  lie  divided  between  the 
wife  and  daughter,  under  Subsection  1,  $?  3278,  of 
the  M.  &  V.  Code.  If  the  words  of  that  clause 
were  taken  literally,  then  we  would  have  a  clause 
where  the  testator,  notwithstanding  the  fact  that  he 
had  clearly  indicated  in  the  other  clauses  of  his  will 
other  ol)jects  of  his  bounty,  yet,  by  this  clause  de- 
feated these  objects;  for,  in  this  clause,  he  directs, 
not  the  remainder  of  his  personal  estate  that  is  left 
after  the  settlement  of  his  debts  and  the  payment 
of  the  other  legacies  ''to  be  settled  and  closed  up,-' 
but  his  "personal  estate"  as  a  whole,  and  its  pro- 
ceeds divided  })etween  his  wife  and  daughter.  But 
this,  however,  would  be  to  stick  in  the  bark,  and 
adopt  a  construction  the  result  of  which  would  \ye 
to   defeat   the   clear   intent   of    the   testator. 

It  is  equally  apparent  to  us  that  the  argument 
of    counsel   for    the    executor    places    an    unwarranted 


DECEMBER  TERM,  1894.  559 

■■  iiai^  ■  ■■■—  ■■■■■  ■■■  ■»■»  ^  I      ■■■■■■        ■  ■  ■  ■  ■       ■■■■     ■  I        I     w       ■    I   ■  I 

Wilson  V.   Morris. 

» 

stress  on  the  words  *' settling  up  and  closing,"  as 
its  effect  is  to  make  useless  the  words  ^'as  the  laws 
of  Tennessee  direct."  If  the  view  of  the  executor 
is  correct,  then  it  was  only  necessary  for  the  testa- 
tor to  have  directed  a  division  of  his  personal  es- 
tate,  and  the  provision  of  the  Code  above  referred 
to,  without  more,  would  have  supplemented  the  cause 
and  worked  the  result  the  executor  now  insists  upon. 
But  as  this  view  deprives  the  clause,  '^as  the  laws 
of  the  State  of  Tennessee  direct,"  of  .all  force,  the 
Court  should  adopt  a  consistent  construction,  if  Buch 
can  be  found,  that  will  give  it  some  efficiency.  In 
the  words  of  the  Court  in  Adanmm  v.  Ayre^i^  supra^ 
*'we  ought  rather  to  suppose  it  w^as  intended  for  a 
purpose,    and   that   a   beneficial   one  to    the   w^dow." 

Again,  if  the  testat<>r  had  intended  to  cut  off  his 
wife  from  all  the  benefit  that  the  general  laws  would 
give  to  her  as  his  widow,  and  direct  an  equal  di- 
vision of  his  personal  estate  between  his  daughter 
and  widow,  the  simplest  way  to  have  provided  for 
this  would  have  been  for  him  to  say  in  his  will 
that,  after*  paying  the  debts,  Jegacies,  etc.,  the  pro- 
ceeds of  his  personal  estate  should  be  divided  equally 
between  the  two.  This,  or  some  equivalent  phrase, 
would  have  avoided  all  confusion,  and  should  have 
fixed  his  intention  beyond  debate.  losing,  however, 
the  phraseology  in  question,  it  seems  difficult  to  re- 
sist the  conclusion  that  it  was  adopted  with  an  un- 
derstanding of  its  import,  and  the  purpose  of  giving 
his   wife    the    benefit   of    the    best    the   law    could   do 
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for   her,    con»L^teiit    with   the   other    provisions   of    the 
wilL 

In  luldition,  it  will  })e  notice^l  that  the  testator 
in  thi»  clause  il'^s  the  plural  noun  •"'laws** — the 
divi>(ion  of  the  personal  estate  to  be  made  '^as  the 
laws  of  Tennessee  direct."  Bv  the  use  of  this 
word  he  indicates  that  the  division  between  the 
*'wife  and  daughter"'  is  to  te  made  with  regard, 
mH  to  one  law,  f>ut  to  all  the  subsisting  laws  of 
the  State  regulating  the  division  of  such  an  estate 
tetween  a  wiilow  and  her  child  or  children  whenever 
intestacy  has  occurre<l,  su1)ject  alone  to  the  condition 
indicated  in  the  conclusion  of  the  last  paragraph 
alKive. 

The  result  is,  that  we  hold  that  Mrs.  Morris  is, 
first,  entitled  to  have  set  apart  to  her  the  articles 
of  i>ersonal  proj)erty  exempted  under  the  statute. 
Second,  a  year's  allowance  out  of  the  j^rsonal  estate. 
Third,  to  one  half  of  what  may  remain  unexhausted 
of  the  fund  set  apart  for  the  support  of  Mary  Ann 
Morris  at  the  death  of  the  beneticiary;  and,  fourth, 
to  one  half  of  the  proceeds  of  the  personal  estate, 
after  the  $5,000  al)ove  referred  to  is  set  apart  and 
the  moneyed  legacies  are  paid.  The  Chancellor's 
decree   holding   otherwise   is   reversed. 

As  to  the  realty,  the  Chancellor  allowed  the 
widow  dower,  but  declined  to  give  her  homestead. 
Without  extending  this  discussion,  it  is  sufficient  to 
say,  that  we  find  that  she  was  entitled  to  home- 
stead  as  well   as   dower,    and  in  so  far  as   the   Chan- 
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cellor  held  otherwise  his  decree  is  reversed.  Jarman 
V.    Jai^nan^    4   Lea,    671. 

In  the  bill  the  executor  alleges  that  he  has  made 
perfect  inventories  of  the  personal  estate.  This 
allegation  is  denied  in  the  answer.  In  this  condi- 
tion of  the  record,  and  without  any  proof  on  this 
issue,  the  Chancellor  held  with  complainant.  This 
was   error.       Bank   v.    Jefferson^    8   Pickle,    537. 

The  cause  will  be  remanded  to  the  Chancery 
Court  for  the  purpose  of  carrying  out  the  directions 
of  the  decree,  to  be  entered  in  accordance  with  this 
opinion. 

The  costs  of  this  Court,  and  the  Court  below, 
will   be   paid   out   of   the   funds   of  the   estate. 

36— lOP 
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Phillips  r.  Kimmoxs. 

i  .V//^// /v7/^.       March    1 1>,    1  ^t»5. » 

r>Krtrine  reaffirmed  that  parol  sales  of  lan«l  are  not  void.  Ijut 
only  voidable-  at  the  election  of  either  party.    \  P**ffL  pp.  aft5,  o«>. ) 

Ctkse  cited  and  approved:     lirakefield  r.  Anderson.  S7  Tenn.,  209. 

2.  Samk.     Sot  ly/Uhfhlc  Ity  rvtulce*  nilin'mlMrnVfr. 

The  vendee's  administrat^ir  cannot  rescind  his  intestate's  parol 
sale  of  land  and  recover  back  purchase  money  paid  thereon, 
when  the  vendor  and  the  vendee*?»  "heirs  are  willing"  to  complete 
the  contract  and  tender  performance.     {PuM,  pp.  5ft»-o«S.) 

Case  cited  and  distinguished:     Masson  r.  Swan,  6  Ueis.,  450. 

3.  Samk.     }\'ndor  may  cnfurfc  iMnjincnt  *»f  purrhnsr  infmcy. 

The  vendor  may.  in  such  case,  enforce  sale  c  f  the  land  for  bal- 
anc;*  duj  on  the  purchase  price.     (P•»f^  pp.  .y>4.  565,  568.) 

4.  Same.     VetuU'f:'H  ir'uhnr  Utken  tloncr  in  surplus. 

And  the  vender's  widow  takes  dower  in  the  surplus  of  the  fund 
realized  at  such  .sale,  after  paying"  balance  on  purchase  price 

and  ctists.     (P.;xf,  p.  o'X) 
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Appeal    from    Ciiaricsrv   Court   of    Bedford   County, 
Walter   S.    Bearden,    Ch. 

IviE   &    IviE   for    Phillips. 
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Edmond  and   E.    B.    Cooper  for   Kimmons. 

Wilkes,  J.  Blanche  Kimmons,  now  wife  of  John 
D.  Kimmons,  on  April  28,  1891,  before  her  mar- 
riage, sold  to  her  brother,  John  W.  Phillips,  an  \m- 
divided  one  third  interest  in  a  tract  of  one  hun- 
dred and  eighteen  acres  of  land  in  Rutherford  County, 
for  the  price  of  SI,  500.  Of  this  amount,  $500  was 
paid  Septem>>er  1,  1891,  and  is  treated  as  a  cash 
payment,  and  the  remainder  was  to  l>e  paid  in  two 
installments,  of  8500  each,  on  December  25,  1892, 
and  December  25,  1893.  Afterwards,  and  on  Feb- 
ruary 1,  1892,  the  purchaser,  John  W.  Phillips, 
made  an  atlditional  payment  to  his  sister,  Mrs.  Kim- 
mons, of  §275,  in  a  paid  up  certificate,  No.  3849, 
of  stock  in  the  Glol)e  Building  &  Loan  Association 
of  Louisville,  Ky.,  which  was  issued  in  the  name  of 
Mrs.  Kimmons,  but  not  actually  delivered  to  her, 
but  upon  it  she  drew  a  dividend  of  $7.4:0  July  8, 
1893. 

On  October  30,  1893,  John  W.  Phillips  died  in- 
testate, and  his  widow,  Eulah  Phillips,  administered 
upon  his  estate.  He  left  no  children,  and  Mrs.  Kim- 
mons and  Jesse  Phillips  are  his  only  heirs  at  law. 
The  sale  by  Mrs.  Kimmons  to  her  brother,  John  W. 
Phillips,  was  by  parol.  No  deed  or  other  assurance 
of  title  in  writing  was  executed,  and  no  notes  were 
given   for   the   deferred   payments. 

So  soon  as  she  was  api)ointed  administratrix,  Mrs. 
Eulah  Phillips,  as  administratrix,  filed  her  bill  to 
rescind   the   purchase    made    by   her    husband,    and   to 
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recover  back  the  purchase  money  and  interest,  upon 
the  ground  that  the  purchase  was  in  paroK  and 
either  void  or  voidable  under  the  statute  of  frauds, 
and,  in  either  event,  she  had  a  right,  as  adminis- 
tratrix of  the  vendee,  to  disaffirm  it,  and  recover 
so  much  of  the  consideration  as  had  been  paid. 
She  also  prayed  to  have  the  building  and  loan  asso- 
ciation stock  delivered  to  her,  as  part  repayment  of 
the  purchase  money.  This  bill  was  demurred  to  on 
the  ground  that  the  purchase  was  not  void,  but  only 
voidable;  that  the  vendors  were  willing  to  transfer, 
and  the  vendee,  in  such  case,  could  not  rescind,  if 
alive;  that  the  administratrix  of  the  vendee  had  no 
right  or  option  to  rescind  in  any  event,  and  that 
Jesse  Phillips,  one  of  the  heirs  of  John  W.  Phil- 
lips,   was   not  made   a   party. 

This  demurrer  was  overruled  with  leave  to  set 
up  the  same  defenses  in  the  answer,  which  was  done, 
and  Kimmons  and  wife,  in  their  answer,  expressed 
their  willingness  to  complete  the  contract  and  carry 
out  the  sale,  and  tendered  with  it  a  properly  certi- 
fied  deed. 

On  October  8,  1894,  Kimmons  and  wife  and  Jesse 
Phillips  filed  their  cross  bill  against  Eulah  Phillips, 
widow  and  administratrix  of  John  W.  Phillips,  set- 
ting out  that  they  were  the  only  heirs  of  John  W. 
Phillips,  and  asking  that  the  purchase  be  carried  out 
and  that  the  deed  tendered  be  confirmed  and  ac- 
cepted, and  the  land  sold  to  John  W.  Phillips  be 
resold   to   pay   the   unpaid    purchase    money,    and,    out 
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of  the  surplus,  that  the  widow  of  John  W.  Phil- 
lips be  endowed.  To  this  bill  Eulah  Phillips  filed 
demurrer,  which  was  overruled,  with  leave  to  rely 
on  the  same  defenses  in  her  answer,  and,  on  Oc- 
tober 10,  1894,  she  filed  her  answer.  Proof  was 
taken,  and  the  Chancellor  decreed  that  the  contract, 
being  in  parol,  was  voidable,  and  that  the  adminie- 
tratrix  had  the  right  to  avoid  it  after  the  death  of 
her  intestate  and  to  recover  back  the  purchase  money 
paid,  amounting  to  $775,  and  declared  a  lien  upon 
the  Kimmons  interest  in  the  land  for  the  same,  but 
declined  to  give  any  personal  decree  against  Kim- 
mons and  wife  for  the  purchase  money,  and  directed 
the  building  and  loan  stock  to  be  treated  as  a  pay- 
ment to  Mrs.  Kimmons  and  to  be  delivered  to  her. 
By  permission  of  the  Court  below,  both  parties 
appealed   and   have   assigned  errors. 

For  complainants,  Kimmons  and  wife,  it  is  in- 
sisted the  Chancellor  erred  in  allowing  the  adminis- 
tratrix of  John  W.  Phillips,  the  vendee,  to  disaf- 
firm the  parol  contract  of  purchase  made  by  her 
intestate  and  recover  back  the  purchase  money  paid 
thereunder,  and  in  refusing  to  give  the  relief  prayed 
for   in   the   cross   bill. 

For  Mrs.  Phillips,  Administratrix,  it  is  insisted 
that  she  had  the  right  to  retain  the  stock  in  the 
building  and  loan  association  as  a  part  of  the  pur- 
chase  money   not  actually   paid   over. 

After  some  fluctuation  and  want  of  uniformity  in 
our   decisions,    this   Court   has   finally   settled   the   doc- 
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trine  that  a  parol  sale  of  land  is  not  void,  hot  only 
voidable,  at  the  election  of  either  party.  Brakefit^d 
V.    Andemon^    87  Tenn.,    209. 

But  none  of  our  cases  have,  as  yet,  gone  to  the 
extent  of  holding  that  the  administratrix  of  the  ven- 
dee, who  manifested  no  desire  to  rescind  such  sale 
in  his  lifetime,  can,  after  his  death,  dect  to  diB- 
affirm   and   rescind  such   sale. 

In  the  case  of  Mass^yn  v.  Sir^in^  AdirCr^  et  al.j 
6  Heis.,  450,  the  vendor  had  died  and  the  vendee' 
sued  the  personal  representative  of  the  vendor,  and 
his  heirs,  to  rescind  the  parol  sale  of  land  and  re- 
cover for  improvements  put  on  the  lot,  he  not  hav- 
ing paid  any  of  the  purchase  money,  nor  tendered 
it.  It  was  held  that  the  vendee  was  entitled  to  re- 
scind and  to  have  pay  for  his  improvements.  The 
vendor  had  not  elected  to  rescind  in  his  lifetime, 
and  the  vendee  made  his  election  after  the  vendor's 
death,  and  was  held  entitled  to  rescind  and  recover. 
The  right  to  recover  purchase  money  in  such  case, 
if  any  had  been  paid,  was  evidently  the  same  as  the 
right  to  recover  for  improvements.  In  the  case  at 
bar  we  have  the  administratrix  of  the  vendee  seeking 
to  rescind  and  recover  the  consideration  over  the  pro- 
test of  the  vendor  and  the  heirs  of  the  vendee,  all 
of  whom   desire   to   complete  the   contract. 

The  argument  in  this  case  is  that,  as  between  Mrs. 
Kimmons  and  John  W.  Phillips,  the  sale  was  valid, 
as  neither  had  desired  to  disaflSrm  it  before  the  death 
of    Phillips,    and    upon   the   death   of   Phillips,    an   in- 
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terest  to  the  extent  of  the  purchase  money  paid  vested 
in  his  heirs,  Mrs.  Kimmons  and  Jesse  Phillips,  sub- 
ject to  the  balance  of  the  purchase  money,  and  to 
•the  dower  right  of  the  widow  of  the  vendee  in  the 
surplus,  if  any,  and,  as  a  result  of  this  contention, 
it  is  insisted  that  the  vendor,  Mrs.  Kimmons,  with 
her  husband,  has  a  right  to  sell  the  land  for  the  un- 
paid purchase  money  due  her,  treating  the  $275  stock 
as  a  payment,  and,  that  after  this  unpaid  purchase 
money  is  satisfied,  Mrs.  Phillips,  the  widow  of  the 
vendee,  is  entitled  to  dower  in  the  surplus  proceeds  of 
sale.  But  no  personal  judgment  is  sought  against  the 
estate  of  John  W.  Phillips  for  the  balance  of  unpaid 
purchase   money. 

We  are  of  opinion  that  the  option  to  rescind  a 
parol  contract  for  the  sale  and  purchase  of  real 
estate  does  not  extend  to  the  administrator  of  the 
vendor  or  vendee  in  case  of  the  death  of  the  in- 
testate of  such  administrator,  and  especially  is  this 
the  case  when  the  vendor  and  the  heirs  of  the 
vendee  do  not  desire  a  rescission,  but  prefer  to  con- 
summate and  complete  it;  and  a  fortiori  is'  this  so 
when  the  vendor  is  willing  to  look  to  the  land 
alone  for  the  unpaid  purchase  money,  and  waives 
any  right  to  recover  against  the  personal  estate  of 
the  vendee,  as  in  this  case.  This  is  not  in  con- 
flict with  the  case  of  Masson  v.  Swayi^  Adm'^r,  6 
Heis.,  450,  as  in  that  case  the  vendee  exercised  the 
option  to  rescind  against  the  administrator  and  heirs 
of    the  vendor. 
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We  are  therefore  of  opinion  there  is  error  in  the 
decree  of  the  Chancellor,  and  it  is  reversed,  and 
the  cause  is  remanded  to  the  Court  below,  to  the 
end  that  the  land  barc^ained  to  the  intestate  may  be 
sold  for  the  unpaid  purchase  money,  treating  the 
$500  cash  and  the  $275  of  buUding  and  loan 
company  stock  as  payments  at  the  dates  when  the 
cash  was  paid  and  the  investment  made  in  the 
stock.  After  paying  this  unpaid  purchase  money 
and  the  costs  of  this  cause  in  this  Court  and  the 
Court  below,  the  widow,  Eulah  Phillips,  will  be 
endowed  out  of  any  surplus  that  may  remain. 
The  costs  of  the  cause  in  this  Court  and  the  Court 
below  wDl  be  paid  out  of  the  proceeds  of  sale  of 
the   land   when   made.  ' 
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{NasKmlle.     March   16,    1895:) 

Gaknishment.    Hoto  effected. 

Garnishment  of  the  effects,  other  than  money  dues^vof  a  debtor 
cannot  be  effected  by  taking*  personal  money  judgment  against 
the  garnishee  having  possession  of  the  property  for  the  plain- 
tiff's debt.  Such  judgment  is  void  as  against  creditors  who, 
by  subsequent  valid  proceedings,  successfully  impound  the 
debtor's  effects  in  the  hands  of  the  garnishee. 

Code  construed:     U  3803,  3805  (M.  &  V.);  JJ  3090,  3092  (T.  &  S.). 

Case  cited  and  approved:  Barrett  v.  Thomas,  Thompson's 
Cases,  67. 


FROM     RUTHERFORD. 


Appeal  in  error  from  Circuit  Court  of  Rutherford 
County.      Robert  Cantrell,  J. 

McLemore   &  Richardson   for  Byrn. 

P.    P.    Mason   for   Blackman. 

McAlister,  J.  This  cause  involves  the  validity 
of,  certain  garnishment  proceedings.  Plaintiff  claims 
he  is  entitled  to  payment  in  full  of  his  debt  out  of 
a  note  belonging  to  his  judgment  debtor.  The  de- 
termination of  this  question  depends  upon  the  in- 
quiry   whether   or    not    the    note    in    controversy    had 
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already   been   impounded   by   other   judgment   creditors 
of    the   common   debtor. 

One  A.  J.  Blackman  was  the  common  debtor, 
and  these  several  judgment  creditors  sought  by  gar- 
nishment to  subject  to  the  payment  of  their  judg- 
ments  a  certain  note  for  the  sum  of  $200,  which 
Puckett  and  DeJarnette  owed  Blackman.  It  appears 
that  Blackman  had  placed  this  note,  for  collection, 
in  the  hands  of  one  D.  J.  Jackson,  a  Deputy  Sher- 
iff. Neilson  &  Sanders,  on  January  5,  1894,  re- 
covered a  judgment  before  one  Henry,  a  Justice  of 
the  Peace,  against  A.  J,  Blackman  for  the  sum  of 
$15.98.  Execution  issued,  and  was  .  returned  nvUa 
bona.  Thereupon,  a  garnishment  notice  was  served 
upon  Jackson,  who  answered,  under  oath,  in  writing, 
that  he  had  in  his  hands,  for  collection,  a  note  for 
$200,  belonging  to  Blackman,  and  that  it  was  due 
and  unpaid,  and  had  not  been  transferred.  Where- 
upon,  the  Justice  rendered  the  following  judgment: 
'^In  this  cause,  the  defendant,  Jackson,  answered 
that  he  had  in  his  hands,  for  collection,  one  note 
belonging  to  A.  J.  Blackman  for  $200,  given  by 
W.  E.  Puckett,  with  R.  D.  DeJarnett  as  surety. 
I  therefore  give  judgment  for  plaintiffs,  Neilson  & 
Sanders,  and  against  the  defendant,  Jackson,  for 
$80.71,  subject  to  the  payment  of  said  note  as  above 
described,  and  for  the  costs  of  this  suit,  for  which 
execution   may   issue.      This  January   22,    1894." 

It    further    appears    that,    on    January    18,    1894, 
the    firm    of    Leach    &    Woods    had    also   obtained  a 
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judgment  against  Blackman,  before  the  same  Justice, 
for  the  sum  of  $64.  Execution  was  returned  nulla 
bona^  and  garnishment  notice  was  served  upon  Jack- 
son, who  answered  as  in  the  last  case.  The  Jus- 
tice pronounced  a  similar  judgment  against  the  gar- 
nishee,  with  this  addition,  namely:  *' Subject  to  the 
payment  of  the  above  described  note,  and  also  first 
to  the  payment  of  judgment  of  Neilson  &  Saunders, 
this  day  rendered  by  me,  they  having  prior  claims. 
This  January   22,    1894." 

The  plaintiff  in  the  present  action,  C.  H.  Byrn, 
recovered  a  judgment  against  Blackman,  before  the 
tome  Justice,  on  January  22,  1894,  for  the  sum  of 
1165.30. 

The  note  which  Jackson  held  in  favor  of  Black- 
man  against  Puckett  and  DeJarnett  was  reduced 
to  judgment  on  January  25,  1894.  The  judgment 
of  the  Justice  of  the  Peace  was,  'viz.:  ^*In  this 
case  I  give  judgment  in  favor  of  plaintiff,  Black- 
man,  against  defendant,  Puckett,  principal,  and  De- 
Jarnett, surety,  for  $226.60  and  costs  of  suit,  for 
which  execution   mav   issue;  *  *  *  b^t 

a  portion,  if  not  all,  of  said  debt  is  captured  by 
garnishment,  etc.,  while  in  the  hands  of  officer 
Jacksop.      This   January   25,    1894." 

The  plaintiff,  Byrn,  who  recovered  his  judgment 
on  January  22,  did  not  proceed  by  garnishment 
against  Jackson,  who  held  the  note  for  collection, 
but  against  the  payors  of  the  note,  the  said  Puckett, 
and     DeJarnett.       The     garnishment     notice     required 
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Puckett  and  DeJarnett  to  appear  and  answer,  respect- 
ing their  indebtedness  to  Blackman  on  January  27, 
1894.  The  garnishees  answered  that  they  had  exe- 
cuted the  note  for  $200  to  A.  J.  Blackman;  that 
they  had  been  sued  on  the  note,  and  that,  on  Jan- 
uary 25,  judgment  had  been  rendered  against  them 
by  the  Justice  for  the  sum  of  $226.60.  They 
filed  with  their  answer  the  note  and  warrant  and 
entry  of  judgment,  and  answer  that  the  judgment 
is  unpaid,  and  that  when  the  garnishment  was  served 
on  them  they  had  no  notice  of  any  transfer  or  at- 
tempted transfer  of  the  judgment,  and  that  they 
therefore  owed  the  said  $226.60  to  Blackman.  They 
state,  however,  in  their  said  answer,  that  when 
Jackson,  the  Deputy  Sheriflf,  ''served  the  warrant 
against  us  in  the  Blackman  suit,  he  said  he  had  some 
garnishment  on  the  matter,  but  he  did  not  show  us 
any  garnishment,  nor  leave  any  notice  of  the  same 
with  us."  The  answer  was  reduced  to  writing, 
signed,  and  sworn.  Upon  this  answer  the  Justice  ot 
the  Peace  rendered  the  following  judgment,  viz.: 
''In  answer  to  the  garnishee  notice,  the  said  Puckett 
and  DeJarnett  appeared  and  answered  that  they  were 
indebted  to  A.  J.  Blackman  by  note  of  $200,  and 
described  a  specific  note,  and  that  said  note  was 
put  into  judgment,  and  that  they  owe  said  judgment 
so  rendered  of  $226  on  the  twenty-fifth  of  January, 
1894,  by  M.  M.  Henry,  Justice  of  the  Peace.  I 
now  give  judgment  against  the  defendants,  Puckett 
and   DeJarnett,    for   $80.03,   the   same   to   be   paid   by 
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them  to  C.  H.  Bjtd,  and  credited  on  original  judg- 
ment against  them,  it  being  for  the  balance  of  said 
judgment  of  $226  as  rendered  on  above  described 
note,  I  taking  judicial  notice  of  the  fact  that,  on 
January  22,  1894,  two  judgments  were  rendered 
by  me  against  D.  J.  Jackson,  garnishee — one  in  fa- 
vor of  Neilson  &  Saunders  for  $80.71;  the  other 
in  favor  of  Leach  &  Woods  for  $65.86 — the  said 
Jackson  having  in  his  hands  said  note  for  collection, 
and  said  note  has  since  gone  into  judgment,  etc., 
against  the  said  defendants,  Puckett  and  DeJarnett. 
I  now  give  above  judgment  in  this  case,  believing 
that  the  said  amount  of  judgments  mentioned  as 
against  said  D.  J.  Jackson  impounded  that  much  of 
said  judgment  rendered  in  favor  of  A.  J.  Black- 
man.      This  twenty-first  of    February,    1894." 

From  this  judgment  plaintiff,  6yrn,  appealed  to  the 
Circuit  Court,  where  the  cause  was  tried  by  the  Court 
without  a  jury  and  the  judgment  of  the  Justice 
was  affirmed.  The  Court  adjudged  that  plaintiff  was 
only  entitled  to  impound  $80.96  of  the  $226  judg- 
ment, holding  that  previous  garnishment  proceedings 
in  favor  of  Neilson  &  Saunders  and  Leach  &  Woods 
had  already  reached  and  subjected  the  sum  of  $145 
on  said  judgment.  Plaintiff,  Byrn,  appealed  and  has 
assigned  errors. 

The  principal  assignment  relied  on  in  -  this  Court 
is  that  the  Circuit  Judge  erred  in  not  rendering 
judgment  in   favor   of   Byrn   against  Pucket,    and   De- 
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Jarnett,    garnishees,    for    the    whole  amount   of    plain- 
tiff's  judgment   against   Blackman. 

It  is  insisted  that  the  personal  judgments  against 
Jackson  are  void.  The  insistence  is  that  whenever 
a  garnishment  proceeding  discovers  personal  property 
other  than  a  mere  debt  in  the  hands  of  the  garni- 
shee, the  judgment  should  be  that  it  be  delivered  up 
to  be  subjected  to  the  satisfaction  of  original  judg- 
ment. It  is,  of  course,  admitted  that  if  the  gar- 
nishee answer  that  he  owes  a  debt  to  the  judgment 
debtor,  then,  of  course,  a  personal  judgment  may.  be 
rendered  against  the  garnishee,  but  if  he  answers 
that  he  has  a  horse  or  bacon,  or  other  article .  of 
personalty,  in  his  hands,  then  it  is  insisted  that  no 
personal  judgment  can  })e  rendered  against  the  gar- 
nishee. 

Section  3803  (M.  '&  V.)  Code  provides,  viz.:  '<A11 
property,  debts,  and  effects  of  the  defendant  in  the 
possession  of  the  garnishee,  or  under  his  control, 
shall  be  liable  to  satisfy  the  plaintiff's  judgment," 
etc. ,    etc. 

Section  3805:  ''If,  upon  the  examination  of  the 
garnishee,  it  appears  that,  he  has  property,  debts,  or 
effects  in  his  hands  or  under  his  control  liable  for  the 
plaintiff's  debt,  judgment  may  be  entered  and  execution 
awarded  for  the  property,  money,  or  effects,  as  the 
case  may  be,  or  so  much  thereof  as  will  be  suffi- 
cient   to    satisfy   the    plaintiff's   debt   and   costs,"    etc. 

If  the  garnishee  owes  the  judgment  debtor  a  debt, 
then,    under    the    provision    of    the    Code,    a    personal 
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judgment  may  be  rendered  against  him,  but  where 
it  is  shown  the  garnishee  is  simj^ly  in  possession  of 
property  or  effects  belonging  to  the  judgment  debtor^ 
judgment  may  be  rendered  and  execution  awarded  for 
the  property,  money,  or  effects,  as  the  case  may  be, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the   plaintiff's   debt,    etc. 

In  the  case  of  Barrett  v.  Thoinas^  Thompson's  Ten- 
nessee Cases,  p.  67:  ''A  garnishee  answered  before  a 
Justice  of  the  Peace  that  he  had  three  hundred  pounds 
of  pork  in  his  hands  belonging  to  the  defendant, 
whereupon  the  Justice  rendered  judgment  against  the 
defendant  for  the  value  of  the  pork.  The  garnishee 
did  not  appeal  from  this  judgment  within  the  time 
prescribed  by  law,  but  brought  the  case  into  the  Cir- 
cuit Court  by  certiorari^  where  the  judgment  of  the 
Justice   was   quashed." 

Judge  McKinney  said:  "The  judgment  of  the  Jus- 
tice of  the  Peace  is  void,  and  not  merelv  erroneous. 
The  Justice  had  no  power  to  render  a  judgment  for 
money.  It  should  have  ordered  the  pork  to  be  de- 
livered  up   for    sale." 

The  only  'instance  in  which  a  personal  judgment 
may  be  rendered  against  the  garnishee  is  when  he 
refuses  to  deliver  up  the  property.  This  contingency 
is  expressly  provided  for  by  §  3807  (M.  &  V.)  Code, 
viz.:  "So  soon  as  the  property  is  declared  to  be  the 
property  of  the  defendant,  *  *  *  it  shall 
te  delivered  up  to  the  officer  serving  the  garnishment, 
on   demand,   and   on   failure   to   deliver   the   same,  and 
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return  made  on  the  execution  of  that,  judgment  shall 
be  entered  immediately  against  the  garnishee  for  the 
debt  and  costs/'  It  is  not  claimed  that  any  of  the 
conditions  prescribed  by  the  last  section,  in  order  to 
warrant  a  personal  judgment  against  the  garnishee, 
appear  in  this  record.  There  was  no  demand  made 
for  the  note  by  the  officer  serving  the  garnishment, 
nor  refusal  by  the  garnishee  to  surrender  it,  nor  an 
indorsement  of  that  fact  upon  the  execution,  as  re- 
quired by  the  Act.  It  follows  that,  in  the  opinion 
of  the  Court,  the  personal  judgment  against  Jackson, 
based  upon  the  garnishment  proceedings  against  him, 
was  void,  and  interposed  no  obstacle  in  the  way  of 
a  recovery  by  Byrn  of  the  full  amoimt  of  his  judg- 
ment upon  the  garnishment  answer  of  Puckett  and 
DeJarnett. 

Puckett  and  DeJarnett,  the  payors  of  the  note, 
were  not  parties  to  the  garnishment  proceedings 
against  Jackson,  but  were  the  only  parties  to  the 
proceedings  commenced  by  Byrn.  They  were  the 
debtors  of  Blackman,  and  by  their  answer  they  fully 
admit   their   liability. 

The  judgment  of  the  Circuit  Court-  is  reversed, 
and  judgment  will  be  entered  here  in  favor  of  Byrn 
against  Puckett  and  DeJarnett  for  the  full  amount 
of  the  judgment  recovered  by  the  former  against 
Blackman,    with   interest   and   costs. 
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Gore  v.   Howard. 
{NitHhvUle.       March    23,    1895.)   , 

1.  Wills.     Estoppel  to  contest. 

An  heir  apparent,  who,  for  a  valuable  consideration,  relinquishes 
to  the  ancestor  his  entire  expectancy  in  the  latter's  estate,  is 
estopped,  while  he  retains  the  benefit  received  and  his  release 
remains  in  full  force,  to  institute  a  contest  over  the  ancestor's 
will.     (Post,  pp.  578-586,) 

Cases  cited  and  approved:  Wynn  v.  Spiers,  7  Hum.,  394;  Bank  v. 
Nelson,  3  Head,  634;  Cornwell  v.  Gornwell,  11  Hum.,  485;  Read 
V.  Mosby,  87  Tenn.,  765;  Fitzg'erald  v.  Vestal,  4  Sneed,  257; 
Steele  v.  fVierson,  85  Tenn.,  430;  63  Pa.  St.,  443. 

2.  Evidence.    Erroneoxis  exclusUm, 

Where  a  paper  purporting  to  be  petitioner's  release  of  his  entire 
expectancy  in  his  ancestor's  estate  is  pleaded  to  estop  him  to 
contest  the  ancestor's  will,  it  is  error  to  exclude  evidence  tend- 
ing to  show  that  petitioner  did  not  sign  the  release.  {Post,  p, 
587,) 
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McAlister,  J.  The  question  presented  for  de- 
termination in  this  case  is  whether  the  petitioners 
are  entitled  to  have  set  aside  the  probate  of  the 
will  of  John  Maxwell,  deceased,  and  contest  the 
same  upon  an  issue  of  drrlmvit  rd  7wn.  The 
Circuit  Judge  was  of  the  opinion  that  petitioners 
having,  in  the  lifetime  of  the  testator,  released  and 
relincjuished  to  him,  for  a  valuable  consideration,  all 
their  interest  or  right  of  expectancy  in  his  estate^ 
have  now  no  such  legal  status  with  reference  thereto 
as   would   entitle   them   to   wage   such   a   contest. 

The  testator,  John  Maxwell,  dei)arted  this  life  in 
May,  1891,  after  having  made  and  published  his  last 
Avill  and  testament,  which  was  duly  probated  in 
common  form  in  the  Countv  Court  of  Overton 
County.  The  testator  had  been  twice  married,  and 
left  surviving  him  a  widow  and  six  children,  three 
of  whom  were  the  issue  of  the  tirst  marriage.  By 
the  terms  of  his  will,  the  testator  devised  his  entire 
estate,  real  and  personal,  to  his  widow,  Lily  Ann 
Maxwell,  and  her  three  childi'en,  and  no  provision 
was  made  for  either  of  the  three  children  bv  the 
first  marriage.  These  three  children,  it  is  claimed, 
had  ])een  provided  for  in  the  lifetime  of  the  testator, 
and  had  relin(]uished  all  furtlfer  interest  in  his  estate. 
It  aj)pears  that  after  the  said  John  Maxwell  had 
intermarried  with  his  second  wife,  and  three  children 
had  been  born  to  them,  he  divided  l)etween  the  three 
children  of  his  first  marriage  all  of  his  estate  which 
he    had    accumulated    up    to    the    date   of    his   second 
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marriage.  Each  of  his  three  children  by  the  first 
marriage  executed  to  him  a  written  instrument  similar 
in  form  to  that  executed  by  Robert  and  Margaret 
Winton,  which  is  in  words  and  figures  following, 
to   wit: 

*'We,  Robert  M.  Winton  and  Margaret  Winton, 
his  wife,  for  and  in  consideration  of  the  sum  of 
$600  advanced  by  John  Maxwell  to  me,  the  said 
Margaret  Winton,  and  applied,  to  wit,  to  the  pur- 
chase of  the  tract  of  land  on  which  vre  now  live, 
and  the  further  consideration  of  $400  advanced  by 
the  said  John  Maxwell  to  his  daughter,  the  said 
Margaret  Winton,  which  is  applied  towards  the  pur- 
chasa  of  a  tract  of  land  bought  of  John  A.  Roberts, 
the  title  to  which  is  to  be  made  to  the  said  Margaret 
Winton,  and  in  consideration  of  other  advancements 
made  by  the  said  John  Maxwell  to  said  Margaret, 
not  herein  specified:  We,  the  said  Margaret  Winton 
and  Robert  M.  Winton,  her  husband,  do  agree  and 
bind  ourselves  to  accept  the  several  amounts  of 
money  and  property  advanced  to  the  said  Margaret, 
aforesaid,  in  full  satisfaction  of  all  their  interest,  or 
the  interest  of  the  said  Margaret  which  she  now 
has  or  may  hereafter  have  in  the  estate  of  her 
father,  the  said  John  Maxwell,  either  in  his  lifetime 
or  after  his  death,  it  being  understood  by  us,  and 
agreed,  that  the  amounts  we  have  received  is  all 
that  we  are  ever  to  receive  from  the  said  John 
Maxvvell  or  his  estate,  either  during  his  life  or  after 
his     death;     that    the     said    Margaret    Winton     is    to 
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receive  nothing  more  either  as  heir  or  distributee  of 
her  said  father,  John  Maxwell.  Given  under  our 
hands,    this   third   day   of   May,    1877. 

<<  Robert  M.  Winton, 
^*  Margaret  Winton." 

This  instrument  was  duly  acknowledged  in  proj^r 
form  before  the  County  Court  Clerk  of  Overton 
County,  Tennessee,  and  the  privy  examination  of  the 
married  woman  was  taken  in  the  manner  prescribed 
by  law.  As  already  stated,  a  similar  instrument 
and  obligation  was  executed  by  the  two  remaining 
children   of   the   first   marriage. 

The  will  of  John  Maxwell  was  prol)ated  on  the 
eighteenth  of  March,  1893,  and  soon  thereafter  the 
three  children  of  the  first  marriage  filed  their  peti- 
tion in  the  County  Court  of  Overton  County,  seek- 
ing to  set  aside  the  probate  of  said  will,  and  pray- 
ing that  said  instrument  be  certified  to  the  Circuit 
Court  for  an  issue  of  deinmvit  vel  non.  The  exec- 
utor and  devisees  under  the  will  filed  an  answer  to 
said  petition,  in  which  they  averred  that  petitioners, 
by  reason  of  the  releases  executed  by  them  in  the 
lifetime  of  the  testator,  had  relinquished  all  interest 
in  the  estate  of  John  Maxwell,  and  had  no  such 
interest  in  said  estate  as  would  entitle  them  to  con- 
test the  validity  of  said  will.  The  defendants  also 
insisted  that  the  i>etitioners  were  estopped  by  said 
instruments  to  claim  any  interest  in  said  estate.  The 
County  Court  refused  to  set  aside  said  probate,  and 
dismissed  the  petition.      On  appeal,   the  Circuit  Court 
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heard  the  cause  upon  a  transcript  of  the  record  of 
the  County  Court,  upon  consideration  whereof  the 
decree  of  the  County  Court  was  affirmed.  Petition- 
ers appealed  to  this  Court,   and  have  assigned  errors. 

The  cardinal  inquiry  arising  in  this  case,  is  in 
respect  to  the  validity  of  the  releases  executed  by 
the  children  of  the  first  marriage.  If  said  instru- 
ments are  of  binding  efficacy,  the  petitioners  had  no 
such  interest  in  the  estate  of  the  testator  as  would 
entitle  them  to  maintain  a  proceeding  to  set  aside 
his  will.  It  is  well  settled  that  such  persons  only 
as  would  be  entitled  to  share  in  the  real  or  per- 
sonal estate  of  the  deceased  if  there  were  no  will, 
or  if  the  will  were  set  aside,  are  entitled  to  im- 
peach its  validity.  Pritchard .  on  Wills  and  Admin- 
istration,   Sec.    339;     Tfy^m   v.    Spiers^    7   Hum. 

A  stranger  will  not  be  permitted  to  contest  the 
will  or  disturb  the  existing  probate.  A  kinsman 
who  is  not  nearest  of  kin  and  who  would  take  noth- 
ing under  the  statutes  of  distribution  if  there  were 
no  will,  cannot  contest  it.  A  creditor  of  an  heir 
of  the  testator  cannot  have  an  issue  made  to  try 
the  validity  of  the  will  or  in  any  other  way,  di- 
rectly or  collaterally,  attack  the  probate  in  common 
form  in  the  County  Court.  Bank  of  Tennesaee  v. 
NeUfm^  3'  Head,  634.  Nor  can  a  grandson  of  the 
testator  contest  the  will,  unless  it  appears  that  his 
own  father  is  dead.  C(»i\well  v.  CornweU,  11  Hum., 
485. 

The    general    principle    is,     therefore,    well    settled 
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that  whoever,  appears  to  contest  a  will  is  bound,  if 
required,  to  show  his  interest  and  right  to  make  the 
contest.  Pritchard  on  Wills  and  Administration,  Sec. 
339.  It  is  insisted  that,  if  Maxwell  had  died  intes- 
tate,  or  his  last  will  and  testament  were  successfully 
impeached,  petitioners  have,  for  a  valuable  consider- 
ation, surrendered  all  interest  in  the  estate,  and  are 
thereby  precluded  from  any  participation  therein.  It 
is  insisted,  however,  on  behalf  of  petitioners,  that 
said  releases  are  inoperative  and  void  because  in  con- 
travention of  public  policy,  and  for  the  further  rea- 
son that  petitionei"8j  at  the  time  they  were  signed, 
were  laboring  under  the  disability  of  coverture. 
Counsel  for  petitioners  cite  in  support  of  this  con- 
tention Read  v.  Mosby^  3  Pick.  In  that  case  it 
was  decided  that  an  assignment,  without  consideration, 
of  his  estate  in  expectancy  by  an  insolvent  heir  ap- 
parent is  fraudulent  as  to  existing  creditors,  and  wUl 
be  set  aside  at  their  instance.  In  that  case  it  ap- 
I^eared  that  the  assignment  under  which  Mrs.  Mosby 
claimed  was  made  by  an  insolvent  debtor.  It  was 
not  made  for  a  valuable  consideration,  and  simply 
amounted  to  a  settlement  ujwn  the  wife  by  a  hus- 
band unable,  with  justice  to  his  creditors,  to  make 
such  a  conveyance.  In  the  case  of  Fitzgerald  v. 
YeMal^  4  Sneed,  257,  it  was  held  by  this  Court 
that  a  bare  expectancy — as,  the  anticipated  interest 
of  an  heir  in  his  ancestor's  estate — is  the  subject  of 
a  valid  contract  of  sale,  and  although  a  Court  of 
Ejiiity  scrutinizes  such   transactions  with   jealousy  and 
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caution,  yet,  when  the  transaction  is  bo7ia  fide^  and 
the  consideration  fair,  they  will  be  enforced  as  an 
assignment  of  the  property  w^hen  the  right  of  the 
vendor  attaches.  In  the  later  case  of  Steele  et  ah 
V.  tyiermn  et  al.,  1  Pick.,  430,  the  former  case 
was  reaffirmed,  the  Court  holding  that  the  sale  or 
assignment  in  good  faith  and '  for  a  valuable  consid- 
eration, of  the  estate  in  expectancy  of  an  heir  ap- 
parent, is  valid,  and  will  be  upheld  and  enforced  in 
Courts  of  Equity.  It  was  further  held  that  such  a 
purchaser  of  the  estate  in  expectancy  of  an  heir  ap- 
parent takes  it  subject  to  advancements  made  to  the 
heii',  but  not  subject  to  debts  due  from  the  heir  to 
the  testator's  estate.  It  has  already  been  seen  that 
the  releases  in  this  case  were  executed  in  good  faith 
and  upon  a  valuable  consideration.  It  is  shown  that 
at  the  time  these  releases  were  made  the  testator 
divided  among  the  children  of  his  first  marriage  all 
of  his  estate  which  he  had  acquired  up  to  the  date 
of  his  second  marriage,  and  that  these  children  ac- 
cepted the  money  and  went  into  the  use  and  occu- 
pation  of    the    land. 

There  has  been  no  offer  on  the  part  of  these 
children  to  return  the  property  recei^nBd  by  them  in 
pursuance  of  the  arrangement  with  their  father;  and, 
while  they  do  not  attempt  to  disaffirm  these  con- 
tracts, as  we  shall  presently  see,  they  still  hold  on 
to   the   consideration. 

Pursuing  further  the  question  of  law  already  dis- 
cussed,   we    perceive    no    distinction    in    principle    be- 
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tween  the  fnetB  presented  in  the  caseB  of  Fitzgerald 
V.  VeHtalj  4  Sneed,  and  SUeU  v.  Friermm^  in  1 
I^ckle,  and  the  &ctB  of  the  case  now  being  ad- 
judged^ except  that  the  release  in  this  case  was 
nuule  to  the  testator  himself,  and  not  to  any  per- 
son  capable  of    taking  after   his   death. 

A  similar  question  arose  in  a  case  in  New  Yoiii: 
— Kinyon  v.  Klnyon.  In  that  case  the  ancestor  had 
conveyed  to  his  four  sons  all  of  his  real  estate,  a 
portion  to  each  son.  He  conveyed  to  his  son,  Al- 
bert Kinyon,  what  was  known  as  the  home  farm, 
consisting  of  about  ninety-one  acres  of  land.  The 
son,  before  the  delivery  of  the  deed, ^executed  and 
acknowledged  an  instrument,  in  writing,  which,  after 
reciting  the  deed  from  his.  father,  stipulated,  viz.: 
*'Now  therefore,  in  consideration  of  such  convey- 
ance being  made  and  given  to  me  as  aforesaid,  I 
do  hereby  release,  renounce,  and  set  over  to  my 
said  father  all  my  right,  title,  claim,  and  interest 
whatsoever  to  all  and  every  part  or  share  in  and 
to  his  real  and  personal  estate  which  I  may  or  will 
have  at  or  upon  his  death  in  expectancy,  by  reason 
of  being:  a  devisee  or  leo:atee  under  anv  will  he 
has  made,  or  may  hereafter  make,  or  by  reason  of 
being  one  of  his  next  of  kin,  accepting  the  land 
herein  conveyed  to  me  by  him  this  day."  The 
deed  was  thereupon  delivered  by  the  father  to  the 
son,  and  the  son  went  into  the  use  and  occupation 
of  the  farm.  Upon  the  death  of  the  ancestor  in- 
testate,   the    question    arose    whether    the    son    should 
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have  a  distributive  share  of  his  father's  estate,  or 
whether  he  was  barred  froip  such  share  by  the  in- 
strument of  release.  It  was  held  by  the  Court 
that  the  instrument  executed  by  the  defendant  is 
valid  in  equity,  and  would  be  enforced  as  an  as- 
signment or  release,'  although  made  to  the  ancestor 
himself,'  and  not  to  any  person  capable  of  taking 
after  his  death.  The  Court  cited  the  case  of  Pow- 
er'^ s  Appeal^  63  Penn.  St.,  443,  in  which  it  was 
held:  ''An  heir  or  an  expectant  devisee  or  legatee 
may,  in  the  lifetime  of  the  testator  or  intestate,  in 
equity,  sell  o^  assign  his  expectant  or  contingent 
interest,  whaWver  it  may  turn  out  to  be,  upon 
the  death  of  the  person  from  whom  it  may  come, 
which  contract,  if  made  upon  a  valuable  considera- 
tion, a  Court  of  Equity  will  enforce.  If  so,  there 
can  be  no  reason,"  says  the  Court,  ''why  a  father 
should  not  make  such  a  contract  with  a  son  which 
should  entirely  bar  all  his  claim  as  an  heir  to  any 
part   of   his  parent's  estate." 

The  conclusions  reached  by  the  Court  in  the  New 
York  case  were  as  follows,  to  wit:  First,  that  the 
deed  and  contract,  as  between  the  parties  to  them, 
are  to  be  construed  together,  as  constituting  one  trans- 
action. Second,  that  the  defendant  is  estopped  from 
questioning  the  validity  of  the  instrument  given  by 
him  and  from  refusing  to  carry  out  its  provisions, 
and  is  estopped  from  asserting  any  rights,  claim,  or 
interest  in  the  property  of  the  deceased.  Third, 
that,   in   equity,    the   instrument  is  valid   and    effectual 


586  ■  NASirV'ILLE : 


C»ore  r.  Howard. 


for  the  purpose  for  which  it  was  executed,  and  is 
binding  on  the  defendant^  Kinyon  v.  Kinyon^  Vol. 
XXVII. ,    627-^631. 

It  is  argued  that,  while  such  assignments  may  be 
protected  and .  enforced  in  Courts  of  Equity,  that,  at 
law,  they  are  held  absolutely  void,  for  the  reason 
there  was  no  title  or  property  interest  upon  which 
it  could  operate.  Read  v.  Moshy^  3  Pickle,  765. 
While  the  projwsition  is  true  as  applied  to  the  en- 
forcement of  such  assignments  for  the  recovery  of 
the  specific  property,  it  is  also  true  that  an  estoppel 
may  arise  out  of  such  transactions  which  may  be 
successfully  interposed  in  a  Court  of  Law.  It  ap- 
pears from  the  record  that  the  defendants,  distrib- 
utees, executed  those  releases,  and,  as  a  consideration 
for  executing  them,  accepted  large  sums  of  money 
from  their  ancestor,  the  testator.  They  have  taken 
no  steps  to  cancel  these  agreements  nor  offered  to 
return  the  money.  The  defendants  still  hold  on  to 
the  fruits  of  the  transaction  and  yet  seek  to  disaf- 
firm the  contract.  If  they  wish  to  say  they  were 
defrauded  or  overreached  in  the  transaction,  and  to 
be  relieved  from  .  it,  they  must  ask  that  the  whole 
transaction  be  set  aside,  returning  what  they  have 
received,  or,  at  least,  offering  to  do  so.  The  tes- 
tator was  undoubtedly  misled  by  these  petitioners 
to  his  prejudice,  being  induced,  by  their  promise  and 
agreement,  to  part  with  large  sums,  which  they  ap- 
propriated  and   have   enjoyed.       We  think  that,   under 
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these  circumstances,    they  are  now  estopped  from  con- 
testing  this   will. 

The  last  assignment  of  error  is  based  upon  the 
action  of  the  Circuit  Judge  in  rejecting  certain  evi- 
dence. Counsel  for  petitioners  offered  to  prove,  by 
Mitchell  Winton  and  his  wife,  Margaret  Winton,  that 
the  latter  had  never  signed  the  release,  or  author- 
ized anyone  to  sign  it  for  her.  The  Circuit  Judge 
refused  to  permit  the  introduction  of  this  evidence. 
This  action  was  clearly  erroneous,  and,  for  this  error, 
the  judgment  must  be  reversed  as  to  Mitchell  Win- 
ton  and   wife,    and    remanded   for   a   new   trial. 
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Cooper  v.  The  Gkeat  Falls  Cotton  Co. 
{Xashmlle.      March   27,    1895.) 

1.  .Advebse  PoflSKSsiox.    Am  between  tenan$»  in  common, 

Pofssession  of  land  by  one  tenant  in  common  operates  a^inet  his 
ootenanta  where  it  is  intended  or  understood  by  all  the  parties 
to  be  adverse.     (Port,  pp.  590,  591.) 

2.  Same..   Possessor  making  improvements.    . 

The  possessor  of  land,  who,  with  notice  of  an  adverse  claim, 
makes  expensive  improvements  thereon,  cannot,  on  that  ac- 
count, defeat  the  ejectment  suit  of  the  adverse  claimants. 
(Post,  p.  59L) 

3.  Same.     Connecting  possessions. 

Connected  adverse  possessions  of  land,  held  pending  suit  to  fore- 
close mortgag'e  thereon  successively,  by  the  purchaser  at  the 
origfinal  bale  in  such  suit,  and  by  his  vendee  under  title  bond, 
and  by  the  ptirchaser  at  a  second  sale  made  for  the  purchase 
price,  are  all  held  under  and  inure  to  the  benefit  of  the  mort- 
gagor's title  or  color  of  title.     (Post,  pp.  394-599.) 

Case  cited  and  distinguished:  Ellege  v.  Cook,  5  Lea,  632. 

4.  Same.     By  erection  and  operation  of  mill. 

The  owner  of  a  water  mill  situated  on  a  stream  acquires,  by  oc- 
cupation and  operation  of  the  mill,  actual  adverse  possession 
not  only  of  the  mill  buildings  and  wheel  pit,  but  of  the  bed  of 
the  stream  to  its  thread  between  such  points  above  and  below 
the  mill  as  will  afford  the  free  and  unobstructed  use  of  the 
water  in  the  operation  of  the  mill.     (Post,  pp.  599-601.) 

Case  cited:  Waddle  i;.  Stuart,  4  Sneed,  534. 
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Appeal  from    Chancery  Court   of    Warren    County. 
Walter   S.    Bearden,    Ch. 
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Smith  &  Sons,  W.  T.  Murray,  T.  C.  Lind,  and 
L.    D.    Hill   for   Cooper. 

F.  M.  Smith  and  Pitts  &  MEteKs  for  The  Great 
Falls   Cotton   Mills   Co. 

Snodgrass,  Ch.  J.  The  original  bill  in  this  case 
was  filed  September  21,  1892,  by  William  Cooper, 
W.  B.  Hill,  and  C.  P.  Hill,  against  Jesse  and  H. 
L.  Walling  and  W.  P.  Faulkner.  It  was  an  eject- 
ment bill,  and  set  up  title  to  certain  real  estate  on, 
or  adjacent  to,  the  Great  Falls  of  the  Caney  Fork 
River,  the  strip  immediately  in  controversy  being  a 
small  space  on  the  southern  side  of  the  river,  and 
being  included  in  a  grant  for  twenty  acres  issued  to 
John  Halterman  in  1822.  The  defendants.  Walling 
and  Faulkner,  filed  an  answer  disclaiming  title  to  any 
portion  of  the  land,  and  showing  that  it  was  now 
the  property  of  the  Great  Falls  Cotton  Mills  Com- 
pany.- 

Thereupon  complainant  filed  an  amended  bill  No- 
vember 22,  1892,  making  this  corporation  defendant, 
and  asserting  the  same  right  as  against  it.  The  cor- 
poration's answer  denied  that  complainant  had  any 
title  to  the  land,  or  any  good  and  valid  title  as 
against  it,  or  by  adverse  possession,  or  otherwise. 
Both  complainant  and  defendant  averred  superior  title, 
both  by  reason  of  their  title  papers  and  by  adverse 
possession,  which  each  asserted  they  had  had  for  more 
than  seven  and  for  more  than  twenty  years.  This 
answer    of    the    defendant    company   set   up   that   Asa 
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Faulkner  made  a  wheel  pit  in  the  water  at  the  Great 
Falls;  that  he  put  in  a  saw  and  a  grist  mill,  and 
operated  the  same  in  his  lifetime  and  before  he  con- 
veyed the  property.  In  1885  he  conveyed  it  in 
trust.  The  tri^tee  resigned,  and  the  land  was  brought 
to  sale  and  sold  by  J.  C.  Biles,  special  commis- 
sioner, to  Jesse  Walling  and  W.  P.  Faulkner.  Wall- 
ing sold  his  interest  to  W.  P.  Faulkner  on  April 
30,  1892,  and  Faulkner,  on  May  6,  1892,  sold  to 
the   Great   Falls   Cotton   Mills   Company. 

The  statement  we  have  made  presents  a  brief 
summary  of  the  issue  involved.  Many  questions 
were  asserted  and  attempted  to  be  made  in  proof 
which  may  be  eliminated  by  brief  statement  of  the 
results  as  to  them,  without  extending  the  discussion 
or  elaborating.  Neither  party  connected  with  any 
grant,  nor  did  the  possession  of  complainants,  and 
Bosson,  through  whom  they  claimed,  which  it  was 
insisted  by  defendant  was  by  permission  of  defend- 
ant's vendors,  appear  to  be  such  on  the  weight  of 
the  evidence,  and,  therefore,  what  possession  com- 
plainants and  their  vendors  have  held  will  be  treated, 
without  more,  as  being  adverse.  In  the  same  con- 
nection complainants  insist  that  the  possession  of  Asa 
Faulkner  was  not  adverse  to  them,  because  he  had 
bought  an  interest  of  one  of  their  vendors,  and  for 
some  time  had  held  as  tenant  in  common,  and  con- 
sequently his  holding  had  not  been  adverse.  We 
determine  as  a  fact  that  Faulkner's  holding  was  ad- 
verse.     He   had   bought   the    land    in    conflict  with  a 


DECEMBER  TERM,  1894.  591 

Cooper  V.  The  Great  Falls  Cotton  Co. 

view  to  protect  himself  against  litigation,  and  com- 
plainants and  their  vendors  did  not  understand,  nor 
did  he,  that  his  holding  on  the  Warren  County  side 
of  the  river  was  for  both,  but,  on  the  contrary, 
each  knew  that  the  claim  of  the  other  was  adverse. 
Another  question  raised  is  that  complainants  are 
estopped  to  seek  to  recover  this  land,  because  of 
the  fact  that  expensive  improvements  had  been  made 
by  defendant,  Faulkner,  and  with  full  knowledge  of 
complainants,  who  did  not  assert  an  adverse  claim. . 
There  is  nothing  in  this  defense.  As  above  stated, 
in  respect  to  the  adverse  claim  of  the  complainants 
that  defendant  .was  a  tenant  in  common  and  holding 
as  such,  the  claims  of  each  were  well  known  to  the 
other,  and  whatever  was  done  as  to  improvements 
was  done  with  the  full  knowledge  of  the  adverse 
claim  of  the  complainants,  and  in  the  ex|)ectation 
that  it  would  be  asserted,  as  it  has  been.  The 
claims  of  each  will,  therefore,  stand  upon  the  merits 
of  the  respective  titles.  Of  course  it  is  proper  to 
observe,  in  this  connection,  that  complainants,  if  en- 
titled to  recover  anything,  can  recover  only  upon 
the  strength  of  their  own  title,  and  must,  therefore, 
make  out  a  title  for  themselves.  This  thev  have 
done  by  showing  color  of  title  in  themselves  and 
vendors,  with  seven  years  adverse  possession  of  a 
portiop  of  the  twenty  acres  in  controversy,  and  that 
this  was  granted  land.  Bosson,  who  bought  the 
Halterman  land  (though  the  record  does  not  show 
any  connection  through  and  with  the  Halterman  title). 
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built  a  dam  across  the  river  to  the  southern  bank, 
sometime  about  1843  or  1844.  This  was  main- 
tained for  more  than  seven  years — indeed,  for  more 
than  twenty  years.  Nothing  else  occurring,  that 
would  have  vested  title  in  complainants,  and  to  the 
full  extent  of  the  land  described  in  the  Halterman 
grant.  But  defendant,  and  those  under  whom  it 
claims,  had  possession  on  other  parts  of  the  land  in 
controversy  so  as  to'  neutralize  the  effect  of  the 
Bosson  possession  of  the  land,  and  to  confine  it  to 
that  part  of  the  land  embraced  in  the  Bosson  title 
actually  taken  possession  of  by  Bosson,  or  which  can 
be  assumed  to  have  been  so  i)ossessed  by  the  build- 
ing and  maintaining  of  a  dam  across  the  river  as 
indicated.  It  may  be  considered  as  satisfactorily 
established,  at  least  settled  by  the  weight  of  the 
evidence,  that  their  seven  years  possession  with  color 
of  title  vested  in  complainants^  vendors  title  to  so 
much  of  the  land  as  is  how  occupied  by  the  wheel 
pit  and  race  of  defendant,  prior  to  the  purchases  of 
Asa  Faulkner  from  Cunningham  in  September  and 
October,    1881. 

The  material  inquiry,  therefore,  is  as  to  the  effect 
of  Faulkner^s  possession,  and  those  claiming  under 
him  since  that  date,  including  defendant;  for  we 
think,  notwithstanding  all  objections  of  complainants, 
it  is  one  continuous  possession  up  to  the  date  of 
the  tiling  of  this  bill  in  1892.  This  has  been  suffi- 
cient to  vest  in  defendant  title  to  its  building  and 
wheel   pit.       Whether   it   extends    to    the   water   privi- 
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leore  and  so  much  of  the  thread  of  the  stream  as 
decreed  by  the  Chancellor,  is  another  question,  and 
remains  to  be  examined  in  the  light  of  the  evidence. 
The  Chancellor's  decree,  as  we  understand  it,  was 
on  this  theory.  He  decreed  as  follows,  illustrating 
by   the    appended   diagram: 


N 


Haltennan  Grant. 


s 


That  complainants  were  entitled  to  recover  to  the 
southern  end  of  the  dam  (marked  <'D"  on  the  di- 
agram) and  southeast  with  the  line  of  the  river  to 
point  ««P"  on  the  diagram;  thence  west  of  the 
wheel  pit  diagonally  northeast  and  crossing  the  river, 
as   indicated   by   the   line    ''P   A." 

Tlie  Chancellor  does  not  give  his  reasons,  and 
counsel  profess   themselves   to   be    much   at  a    loss    to 

38—10  p 
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divine  any,  for  what  each  <for  both  appeal)  term 
this  arbitrary  and  compromise  line.  But  evidently 
the  Chancellor  treated  complainants'  adverse  claim 
and  possession  under  color  of  title  prior  to  1881, 
when  Faulkner  bought  of  Cunningham,  as  having 
ripened  into  a  perfect  title  to  the  southern  line  on, 
beyond,  or  east  of  the  wheel  pit,  but  that  Faulk- 
ner* s  possession  since  that  date  had  been  a  conflict 
not  only  as  to  the  actual  wheel  pit,  but  as  to  the 
race  and  necessary  flow  of  water  thereto  and  there- 
from, and  treated  defendant's  possession,  to  that  ex- 
tent, as  adverse  since  said  purchase,  and  that  there- 
fore defendant  had,  under  its  color  of  title  and  such 
possession,  regained  of  complainants  so  much  of  the 
Halterman  land  and  water  as  was  included  in  said 
area,  and  no  more,  treating  that  area  as  the  real 
possession  of  Faulkner  and  the  real  conflict,  which 
would  occasion  a  divestiture  of  so  much  of  this 
land  and  water  out  of  complainants  by  virtue  of 
the  operation  of  the  statute  of  limitations,  a  nowise 
arbitrary  or  compromise  conclusion,  nor  one,  we 
think,  difficult  to  comprehend,  whatever  may  be  said 
of  its  correctness,  about  which  we  will  inquire 
later   on. 

We  have  already  held  that  it  is  correct  so  far 
as  the  wheel  pit  and  land  occupied  by  the  improve- 
ments are  concerned.  Is  it  so  as  to  the  water  above 
the  wheel  pit,  and  to  the  thread  of  the  stream,  the 
extent   of    defendants   claim? 

There   are   several   questions   raised   which   are   nee- 
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essary  to  be  determined  in  order  to  adjudge  the 
effect  of  the  holding  by  defendant  and  those  through 
whom  it  claims.  It  is  insisted  by  complainants  that 
there  *  has  been  no  seven  years  continuous  possession 
of  any  part  of  the  land  in  controversy,  because  of 
the  fact  that  Faulkner's  possession,  such  as  it  was, 
was  broken  under  these  conditions:  Faulkner  made 
a  deed  of  trust  to  the  property  in  1885  to  Jesse 
Walling,  as  trustee,  to  secure  the  pajonent  of  cer- 
tain debts.  Bills  were  filed  in  the  Chancery  Court 
of  Warren  County  to  sell  it.  Pending  these  pro- 
ceedings. Walling  resigned,  and  J.  C.  Biles  was 
substituted  in  his  stead,  and  as  receiver,  to  sell  the 
property.  It  was  sold  by  him,  and  purchased  by  two 
of  the  sons  of  Faulkner — Clay  and  Thomas  Faulk- 
ner. They  sold  the  property  to  Moore,  Wilder,  and 
McWhirter,  giving  these  parties  a  title  bond,  and 
they  assumed,  among  other  things,  to  pay  oflf  the 
Faulkner  notes  for  the  purchase  price  given  to  Biles 
as  receiver,  and  take  deeds  from  him.  Moore, 
Wilder,  and  McWhiyter  ^took  possession,  and  held  the 
property  for  a  year  or  more,  when  they  failed  to 
pay  for  it,  as  did  also  their  vendors,  and  the  land 
was  resold  by^  decree  of  the  Chancery  Court  to  en- 
force the  lien  which  had  been  retained  for  the  pur- 
chase money.  Moore,  Wilder,  and  McWhirter,  how- 
ever, were  not,  by  any  kind  of  pleading,  made 
parties  to  the  proceeding  for  this  purpose;  but  this 
sale  was  had  in  the  original  case  in  which  the  prop- 
erty  was   first   sold,   and   to   enforce   the   lien   retained 
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in  that  case.  At  this  last  sale  W.  P.  Faulkner 
and  Jesse  Walling  became  the  purchasers.  Jesse 
Walling  sold  his  interest  to  W.  P.  Faulkner,  and 
Faulkner  sold  to  the  present  defendant,  The  tireat 
Falls   Cotton   Mills   Company. 

Complainants  make  several  questions  regarding  this 
proceeding,  which  they  insist  are  fatal  to  defendant's 
claim  of  continuous  possession  through  itself  and 
vendors.  They  say,  first,  that  the  land  sold  to  Clay 
and  Thomas  Faulkner,  and  by  Clay  and  Thomas 
Faulkner  to  Moore,  Wilder,  and  McWhirter,  "Was  only 
the  one  hundred  and  fifty  acre  tract  (the  second  pur- 
chase of  Faulkner  from  Cunningham),  and  that  this 
tract  did  not  include  the  wheel  pit,  race,  and  so 
much  of  the  river  as  was  used  by  the  several  par- 
ties named,  and  as  is  now  used  by  defendant;  and, 
second,  that  the  possession  of  Moore,  Wilder,  and 
McWhirter,  was  an  independent  possession  for  them- 
selves, and  cannot  be  connected  with  the  prior  pos- 
session of  Faulkner,  so  as  to  make  out  the  bar  of 
the  statute  of  limitations  of  sevpn  years,  under  the 
case   of   Allege  v.    6W>^,    5    Lea,    622. 

Respecting  the  first  of  these  two  propositions,  we 
find  the  fact  to  be,  that  while  there  were  terms  em- 
ployed in  the  decree,  and  in  the  title  bond,  indi- 
cating such  a  limitation  of  the  property  sold  as  that 
for  which  complainants  contend,  yet,  taken  altogether, 
they  show  that  the  sales  were  made  under  the  decree, 
and  by  Clay  and  Thomas  Faulkner,  intending  to  pass 
the   whole   property,    and   there   were   terms  employed 
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sufficient  to  include  the  whole  property,  and  carry 
out  the  manifest  intent  of  all  the  parties,  which  was 
to  sell  on  the  one  side  and  purchase  on  the  other 
the  manufacturing  site  and  water  power  together,  and 
the  purchasers  assumed  to  pay  the  Faulkner  notes, 
and  take  title  from  Biles,  receiver,  as  the  Faulkners, 
their  vendors,  were  to  do.  It  is  not  necessary  that 
this  decree  and  bond  should  be  copied  and  analyzed 
to  show  the  correctness  of  this  result.  We  are  sat- 
isfied so  to  decide  it  without  quotation  or  further 
elaboration. 

As  to  the  second  proposition  advanced  by  the  com- 
plainants, that  the  possession  of  Moore,  Wilder,  and 
McWhirter  could  not  be  considered  as  under  the 
Faulkner  title,  or  to  make  out  the  seven  years  pos- 
session claimed  to  have  been  held  by  defendant,  we 
hold  it  is  not  well  taken.  The  property,  as  already 
stated,  was  brought  to  sale  in  the  Chancery  Court 
under  bills  filed  for  that  purpose,  lien  being  retained 
to  secure  the  purchase  money.  While  the  case  was 
still  pending,  and  while  the  first  vendees  had  not 
complied  with  the  terms  of  the  sale,  by  payment, 
so  as  to  extinguish  the  lien,  these  vendees  themselves, 
and  those  put  in  possession  by  them,  under  title  bond, 
continued  to  hold  possession  of  the  pi*operty.  The 
case  still  pending  in  the  Chancery  Court  for  the  en- 
forcement of  the  lien,  it  was  enforced,  a  resale  made 
to  Walling  and  Faulkner,  and  the  property  subse- 
quently paid  for  and  the  lien  extinguished.  All  this 
was   but   in   effectuation   of  the   original   proceeding  to 
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sell.  The  purchasers,  original  and  subsequent,  came 
in  under  this  proceeding,  and  in  subordination  to  the 
Faulkner  title,  and  subject  to  the  orders  and  decrees 
of  the  Court  to  perfect  a  sale  by  the  collection  of 
the  purchase  money  and  discharge  of  the  lien.  Their 
holdings,  therefore,  were  not  adverse  to  the  Faulkner 
title,  but  strictly  as  claimants  thereunder.  In  such 
case  as  is  presented  in  this  record,  upon  the  facts 
stated,  the  holding  must  be  treated  to  be  under  the 
title  through  which  they  were  holding.  The  case  of 
EUege  V.  CiH)k^  is  not  in  contravention  of  this  theory. 
Whether  that  case  was  right  upon  its  own  facts,  we 
do  not  deem  it  necessary  to  express,  at  this  time, 
any  opinion.  Certain  it  is,  that  it  will  not  be  ex- 
tended  to   any   case   not   strictly   within   it. 

A  different  holding  to  that  now  made  in  this  case 
would  establish  the  proposition,  that  if  A  file  a  bill 
against  B  to  foreclose  a  mortgage,  or  enforce  a  lien 
on  B's  property,  and  obtain  a  decree  for  that  pur- 
pose, and  the  property  be  sold  and  put  in  the  pos- 
session of  a  purchaser,  a  lien  being  retained  to  secure 
the  payment  of  the  purchase  money,  and  the  pur- 
chaser fails  to  pay  it,  should  A  proceed,  in  the  same 
case,  to  enforce  the  lien  retained  and  resell  the  prop- 
erty, the  holding  of  the  purchaser  during  the  suit 
would  have  to  l>e  held,  not  under  the  title  they  pur- 
chised,  but  adverse  thereto,  or  esj^ecially  so  if  the 
l)u -chaser  who  })ought  at  the  sale  should,  pending  the 
ca^c,  resell  to  another  (who  would,  of  course,  come 
in    in   sulx)rdination   to   the   lien,    and   from   whom  the 
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property  would  be  taken  by  the  enforcement  of  the 
►lien  retained  in  the  case).  Such  a  doctrine  would 
be  ruinous  to  litigants  occupying  the  relation  stated, 
is  wholly  unreasonable,  and  cannot  prevail  in  this  State. 
It  does  not  in  'any  other,  so  far  as  we  are  advised. 
Another  insistence  of  complainants  is  that,  grant- 
ing the  defendant's  and  its  vendors'  possession  to  have 
been  continuous,  and  their  claim  to  have  been  under 
both  the  Faulkner  deeds  (the  first  deed  making  a 
ribbon  strip  from  the  thread  of  the  stream  to  .low 
water  mark,  and  the  second  conveying  150  acres  on 
the  south  side  of  the  stream  up  to  low  water  mark), 
then  they  say  that  the  defendant's  possession  could 
only  operate  to  retake  from  complainants  the  wheel 
pit  actually  occupied  by  defendant  and  its  predeces- 
sors in  title.  Their  second  theory  in  advocacy  of 
that  proposition  (the  first  being  that  the  Bosson  title, 
.  by  virtue  of  seven  years  possession  after  1843,  had 
ripened  into  a  perfect  title  to  the  full  extent  of  the 
twenty  (20)  acre  boundary  of  the  Halterman  grant) 
is  that  when  Faulkner  entered  into  possession  under 
his  deeds  from  Cunningham,  which  covered  a  part 
of  the  land  actually  occupied  by  the  Bosson  dam, 
that  his  possession  would  only  inure  to  his  benefit, 
to  reclaim  from  the  Bosson  title  so  much  of  the 
twenty  (20)  acres  (so  much  of  the  bank  of  the  stream 
and  the  stream  itself)  as  Faulkner  and  his  vendees 
actually  occupied,  under  the  case  of  Waddle  v. 
St-itart,    4   Sneed,    534. 

The     complainants    insist    that    Faulkner     and     his 
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vendees  can  only  be  held  to  have  actually  occupied 
the  space  of  ground  used  for  their  wheel  pit,  and 
cannot  be  held  to  have  had  any  occupancy  or  pos- 
session of  so  much  of  the  water  as  flowed  over  the 
wheel  used  in  the  pit,  or  of  any  portion  of  the 
river  bed  over  which  the  water  was  thus  made  to 
flow.  In  this  complainants  are  in  error.  Faulkner's 
possession  of  the  water  flowing  over  the  wheel  was 
all  he  needed,  and  practically  all  that  he  could  take. 
He  made  an  excavation  in  the  river,  forming  a  kind 
of  race,  and  turned  the  flow  of  the  water  over  his 
whe^l.  In  this  form  its  use  was  continued  for  the 
full  period  of  seven  years,  and  he,  and  those  hold- 
ing under  .him,  must  be  held  to  have  acquired  the 
same  right  to  the  land,  and  water  flowing  over  it 
to  the  thread  of  the  stream  above  the  wheel  pit, 
as   they   acquired   to   the   wheel   pit   itself. 

The  Chancellor's  decree  was  erroneous  in  holding 
that  complainants  did  not  have  the  right  to  recover 
the  remainder  of  the  land  in  controversy  from  the 
abutment  of  their  dam  on  the  south  bunk,  east  with 
low  water  mark  to  a  point  west  of  the  wheel  pit, 
where  the  flow  of  the  water  w^ill  not  be  impeded; 
north  to  the  center  of  the  stream;  thence  east  with 
the  center  of  the  stream  to  the  east  line  of  the 
Halterman  grant,  and  around  with  said  line  to  the 
beginning. 

Defendant,  in  fact,  in  o|)en  Court,  when  the  final 
decree  was  rendered,  disclaimed  title  north  of  the 
thread   of   the   stream,    and   it   does    so    now,    and   in- 
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sists,  for  that  reason,  that  it  should  not  have  been 
taxed  with  any  part  of  the  cost,  as  was  done  by 
the  Chancellor,  As  a  matter  of  right,  however, 
without  regard  to  this  disclaimer,  the  complainants 
were  and  are  entitled  to  recover  the  land  in  con- 
troversy, north  of  the  thread  of  the  stream  and 
west  of  the  Halterman  east  line,  which  was  not  given 
them  by  the  Chancellor,  nor  is  defendant  entitled  to 
avoid  any  cost  on  account  of  such  disclaimer.  That 
result  only  follows  where  a  compl^nant's  right  to 
recover  is  defeated  by  a  disclaimer  in  the  pleadings. 
Complainants,  therefore,  had  the  right  to  recover 
this  much  of  the  land  in  addition  to  that  which  the 
Chancellor  gave  them,  and  they  are  entitled  to  full 
cost.  The  Chancellor's  decree,  therefore,  is  so  modi- 
fied, and  decree  will  be  entered  here  in  accordance 
with  this  opinion.  The  defendant  will  pay  the  cost 
of   both   Courts. 
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Jokes,    Assignee,  v.    Whttworth. 

(NmhvilU.       April    22,    1895.) 

1.  Corporations.    Liability  of  sUxUholders:  pleftdings. 

Creditors  of  an  insolvent  corporation,  or  an  assignee  for  their 
benefit,  cannot  maintain  bill  against  its  stock  subscribers  who 
have  paid  their  subscriptions  in  property  which  the  corporation 
was  legally  authorized  to  buy  or  receive,  for  the  difference  be- 
tween the  face  value  of  the  subscription  and  the  real  value  of 
the  property,  without  distinct  averment  that  the  overvaluation 
of  the  property  was  intentionally  fraudulent  or  so  gross  and 
palpable  as  to  be  constructively  fraudulent  as  to  corporate 
creditors.  Averment  that  property  was  **not  conveyed  at  a 
fair  cash  value,  but  very  far  in  excess  of  it,"  is  insufiScient. 
(Post,  pp.  605-608.) 

Cases  cited  and  approved:  Kelley  Bros.  v.  Fletcher,  aiUe^  p;  1; 
Shields  v.  Clifton  Hill  Land  Co.,  ante,  p.  160;  5  Dillon,  50;  31  N. 
E.  Rep.,  362;  119  U.  S.,  345;  110  Ind.,  417;  78  Wis.,  427  (S.  C,  23 
Am.  St.  R.,  419-421);  92  Ala.,  407  (S.  C,  25  Am.  St  R.,  83,  83). 

Question  reserved:  Whether  the  proper  measure  of  relief  in  such 
case  is  recovery  of  difference  or  rescission  of  contract.  (Post, 
p,  614.) 

2.  Same.     Stock  subscriptions  inure  to  heneflt  of  all  creditors. 

Unpaid  stock  subscriptions  are  made  by  statute  in  this  State  to 
inure  to  the  benefit  of  all  creditors  alike,  whether  their  debts 
were  created  before  or  after  the  subscriptions  were  made. 

{Post,  pp.  608-610.) 

Code  construed:  g  1708  (M.  &  V.). 

Act  construed:  Acts  1875,  Ch.  142,  Sec.  5. 

Case  cited  and  approved:  Shields  v.  Clifton  Hill  Land  Co.,  ante, 
p.  158. 

Cited  and  distinguished:  3  Mason,  308;  13  Wis.,  60;  11  Ala.,  437; 
35  N.  J.  Eq.,  .501;  17  Wall.,  611;  42  Minn.,  327  (S.  C,  18  Am.  St. 
R.,  516);  139  U.  S.,  436;  48  Minn.,  174  (S.  C,  31  Am.  St.  R.,  646). 


DECEMBER  TERM,  1894:.  603 

Jones,  Assignee,  v.  Whitworth. 

-----  —  -  -        -     —        - .    . ^ 

,3.  Same.     Iiisufflcietit  averments  to  hold  stock  svbscrlber. 

The  creditors  of  an  insolvent  corporation,  or  an  assignee  for 
their  benefit,  cannot  recover  against  its  stockholder  npon  the 
averment  that  $59,800  of  unsubscribed  stock  was  issued  to  him 
as  compensation  for  services  rendered  in  negotiating  the  sale 
of  $85,000  of  its  bonds,  without  any  averment  that  the  trans- 
action was  fraudulent,  or  that  the  compensation  was  unrea- 
sonable. He  became  purchaser,  not  subscriber,  of  the  stock. 
{Post,  PP^  621-623.) 

4.  Statute  of  Limitations.     Of  six  and  ten  years  do  not  bar  suit 

by  corporate  credUors  againjtt  strtckholders,  when. 

The  statute  of  limitations  of  six  and  ten  years  do  not  begin  to 
run  against  the  right  of  corporate  creditors  to  enforce  the  lia- 
bility of  stockholders  for  the  difference  bet>veen  the  amount 
^of  their  subscriptions  and  the  real  value  of  land  conveyed  to 
the  corporation  at  a  fraudulent  overvaluation  in  payment 
therefor,  until  the  legal  insolvency  of  the  corporation  has  oc- 
curred.    (Post,  pp.  610-613.) 

Casescited  and  approved:  Moses  v.  Ocoee  Bank,  1  Lea,  404;  Marr 
V.  Bank,  4  Lea,  593;  105  U.  S.,  143:  3  Am.  St.  Rep.,  29,  30;  //>., 
881. 

5.  Same.     Of  two  years  jyrotects  estates  of  deceased  stockholders^  when. 

The  estate  of  a  deceased  stockholder  is  protected  by  the  statute 
of  limitations  of  two  (and  one  half)  years,  where  suit  for  col- 
lection of  difference  between  the  amount  of  his  subscription 
and.  the  real  value  of  land  conveyed  at  a  fraudulent  over- 
valuation in  payment  thereof,  is  brought  against  his  personal 
representative  by  resident  corporate  creditors,  or  their  resident 
assignee,  more  than  two  and  one  half  years  after  the  legal  in- 
solvency of  the  corporation  had  occurred.  This  statute  runs 
from  date  Of  such  insolvency,  and  not  from  date  of  the  fraud- 
ulent transaction  or  of  the  administration.     {P(jst,  pp.  614-617.) 

Code  construed:  |§  3117,  3481  (M.  &  V.);  Jg  2279,  2784  (T.  &  S.). 

Cases  cited  and  approved:  Bradford  v.  McLeiAore,  3  Yer.,  319; 
Trott  V.  West,  9  Yer.,  436;  Atkinson  v.  Brooks,  10  Yer.,  485. 

6.  Same.     Sir  numths  after  decedent's  deaUi  not  dediwted.  when. 

When  a  creditor's  right  to  sue  does  not  accrue  for  more  than  six 
months  after  administration  upon  his  debtor's  estate,  his  suit 
is  barred,  unless  it  is  instituted  within  two  years  after  the 
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accrual  of  his  right  to  sue.     An  additional  six  months  is  not 
allowed  in  such  case.     (Pc/st,  p,  617,) 

Code  construed :  U  3112,  3454  (M.  &  V.) ;  {{  2274,  2760  (T.  &  S.) 

7.  Same.     Of  seven  years  for  protection  of  decedenVs  estate. 

The  statute  of  limitations  of  seven  years  for  protection  of  dece- 
dents' estates  begins  to  run  from  the  date  of  the  accrual  of 
the  creditor's  right  to  sue,  and  not  from  date  of  administra- 
tion, where  the  cause  of  action  accrued  in  decedent^s  lifetime, 
but  the  right  to  sue  thereon  accrued  after  his  death.  (Post, 
pp.  617-621.) 

Code  construed :  {{  3119,  3483  (M.  &  V.) ;  {{  2281,  2786  (T.  &  S.). 

Cases  cited  and  approved :  Smith  v.  Goodlett,  92  Tenn.,  233  ; 
Fitzsimmons  v.  Johnson,  90  Tenn.,  441 ;  Henderson  v.  Tipton, 
88  Tenn..  258 ;  Henry  v:  Mills,  1  Lea,  153;  Caplinger  v.  Vaden, 
5  Hum.,  629 ;  Reeves  v.  Pulliun,  7  Bax.,  119  (S.  C,  9  Bax.,  153, 
and  1  Leg.  Rep.,  236) ;  Moses  v.  Bank,  1  Lea,  404  ;  Marr  v.  Bank, 
4  Ijea,  593. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,    Ch. 

Robert  L.    Morris  for  Jones. 

Stokes  &  Stokes,  Granbery  &  Marks,  Steger, 
Washington   &   Jackson   for   Whitworth. 

Vertrees   &   Vertrees   for   Killebrew. 

Caldwell,  J.  On  June  5,  1882,  the  Rockdale 
Manufacturing  Company  was  incorporated  under  Sec. 
11,  Ch.  142,  Acts  .  of  1875,  and,  at  a  meeting  of 
its   directors,    on   June    9,    1882,    the   capital   stock   of 
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the   company -was   fixed   at   $250,000,    in  equal   shares 
of   $100  each.      On  the  latter  day,   James  Whitworth* 
and   five   other   directors  subscribed  jointly  for  $135,- , 
000   of    the   capital   stock,    and   conveyed  to  the  com- 
pany about  5,742  acres  of    land,  in  payment  of  their 
subscription. 

The  corporate  name  of  the  company  was  changed 
in  August,  1889,  after  which  time  it  was  known, 
and  did  business,  as  the  Rockdale  Mining  &  Man- 
ufacturing Company,  with  it  principal  business  office 
at  Nashville,    Tennessee. 

During  the  year  1889,  the  company  executed  first 
mortgage  coupon  bonds  to  the  amount  of  $100,000, 
and  issued  $59,800  of  its  unsubscribed  stock  to  J. 
B.  Killebrew.  In  the  course  of  its  business,  in 
1891,  the  Rockdale  Mining  &  Manufacturing  Com- 
pany became  indebted  to  insolvency,  and,  on  Novem- 
ber 17  of  that  year,  made  a  general  assignment  of 
its  property  for  the  benefit  of  creditors.  Septem- 
ber 4,  1894,  the  assignee  -filed  this  bill,  at  the  in- 
stance of  unsatisfied  creditors,  alleging  the  insolvency 
of  the  company  and  the  exhaustion  of  its  property 
in  the  payment  of  debts,  and  seeking  recoveries 
against  the  joint  subscribers  for  the  $135,000  of 
stock  heretofore  mentioned,  and  against  J.  B.  Kille- 
brew. The  bill  was  dismissed  on  demurrer,  and  the 
assignee    has   appealed. 

1.  The  statute  under  which  the  company  was  in- 
corporated provides,  among  other  things,  that  <<  noth- 
ing but  cash  shall  be  taken  in  payment  of  the  capital 
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Btock,  or  land  at  a  fair  cash  valuation.-'  With  this 
provision  in  view,  complainant  alleged  in  his  origi- 
nal bill  that  the  aforesaid  5,742  acres  of  land  were 
'*not  conveyed  [to  the  company]  at  a  fair  cash  value, 
but  very  far  in  excess  of  it;*'  and  upon  this  alle- 
gation he  prayed  for  a  money  decree  against,  the 
vendors  for  the  difference  l>etween  the  par  value  of 
the  $135,000  of  stock,  and  the  real  value  of  said 
land. 

This  part  of  the  bill  was  demurred  to  as  not 
pi'esenting  a  good  cause  of  action,  because  it  did 
not  allege  a  fraudulent  and  intentional  overvaluation 
of  the  land.  The  demurrer  was  sustained  bv  the 
Chancellor,  with  leave  to  the  complainant  to  cure 
the  supposed  defect  by  an  amendment,  which  was 
done  at  once.  Thereafter,  the  bill,  as  amended,  was 
dismissed  upon  other  grounds  of  demurrer,  which  will 
be  considered  hereafter  in  detail.  Not  being  sure  that 
he  can  prove  an  intentional  and  fraudulent  overval- 
uation, complainant,  on  appeal,  asks  this  Court  to 
decide  that  his  original  allegation  presented  a  good 
cause  of  action,  and  that  the  Chancellor  erred  in 
holding    that   it   did   not. 

Wp  think  that  the  original  allegation  was  not  alto- 
gether suiBcient.  A  *'fair  cash  valuation"  is  such 
a  price  as  honest  and  impartial  men  would  naturally, 
and  reasonably  place  upon  any  given  piece  of  prop- 
erty in  view  of  its  useful  capabilities  and  the  end 
to  }>e  accomplished  })y  its  sale  and  purchase.  The 
siune    piece   of    property   has    different    values   at   dif- 
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ferent  times,  and  in  dij9fereiit  situations;  it  will  com- 
mand one  price  when  desired  for  one  purpose,  and 
another  price  when  desired  for  another  purpose;  and 
about  all  these  fair-minded  men  may  honestly  enter- 
tain a  wide  difference  of  opinion.  Hence,  it  is  not 
a  suffident  impeachment  of  the  bo7ia  fiden  of  a  sale 
and  purchase  of  land,  which  vendor  and  vendee  were 
competent  to  make,  for  the  pleader  to  say,  witliout 
more,  and  in  general  terms,  that  the  land  was  <'not 
conveyed  at  a  fair  cash  value,  but  very  far  in  ex- 
cess of  it."  The  impeaching  language  is  too  gen- 
eral. It  does  not  give  the  Court  that  degree  of 
information  requisite  as  the  basis  of  a  decree  an- 
nulling and  setting  aside  a  transaction  authorized  by 
law  and  regular  upon  its  face.  The  question  of 
value,  as  already  stated,  is  one  about  which  honest 
and  impartial  men  may  differ;  consequently,  the  com- 
plaining party  must  do  more  than  merely  assert  his 
own   opinion   of   the   transaction   in   his    bill. 

This  Court  said,  upon  ample  authority,  in  the 
late  cases  of  Kelley  Bros,  v.  Fletcher^  oMe^  p,  1,  and 
Shields  V.  Clifton  Hill  Land  Co.^  ants^  p.  160,  that 
*  ^  it  is  plain  law  that  a  contract  whereby  a  corpo- 
ration receives  needed  property  in  the  payment  of 
stock  subscription,  is  presumed,  in  the  first  instance, 
to  be  valid  and  binding  upon  all  parties  concerned; 
and  that  it  must  stand  as  made,  and  operate  as  in- 
tended, until  impeached  by  appropriate  pleading  and 
proof."  What  would  be  '*  appropriate  pleading" 
was   not   decided,    because   in    those    cases    the   allega- 
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tion   was  one  of    nonpayment,    and    not   one  of    pay- 
ment  in   property  at  an   overvaluation.    • 

2.  We  think  the  true  rule  is,  and  should  be,  that 
creditors  of  an  insolvent  corporation,  or  its  assignee 
for  the  bene^t  of  corporate  creditors,  can  have  re- 
lief  against  a  stock  subscriber  who  has  paid  his 
subscription  in  property  which  the  corporation  was 
legally  authorissed  to  buy,  only  upon  allegation  and 
proof  that  the  property  was  sold  at  an  overvalua- 
tion which  was  intentionally  fraudulent,  or  which 
was  so  gross  as  to  be  constructively  fraudulent,  as 
against  corporate  creditors.  The  bill  should  allege 
facts  making  a  case  of  actual  or  constructive  fraud. 
Phelaii  V.  Hazard^  5  Dillon,  50;  Clow  v.  Brmon^ 
31  N.  E.  R.,  362;  Coit  v.  AinaJ^aviating  Co.,  119 
U.  S.,  345;  Coffin  v.  Ramddl,  110  Ind.,  417; 
Gogebec  Tnv.  Co.  v.  L*07i  Chief  Min.  Co.,  78  Wis., 
427  (S.  C,  23  Am.  St.  Rep.,  419-421);  ElyUm 
Land  Co.  V.  Birmingham  \V.  <&  E.  Co.,  92  Ala., 
407    (S.    C,    25    Am.    St.    Rep.,    82,    83). 

3.  One  ground  of  demurrer  upon  which  the  bill, 
as  amended,  was  dismissed,  was  that  said  bill  did 
not  show  or  allege  that  those  for  whose  benefit  the 
suit  was  brought  were  subsequent  creditors — that  \&, 
creditors  whose  debts  were  created  after,  and  not  be- 
fore, the  subscription  for  the  $135,000  of  stock  was 
made.  The  action  of  the  Chancellor  in  this  behalf 
was  erroneous.  It  is  true  that,  what  is  known  in 
the  books  as  the  "trust  fund  doctrine,"  that  through 
which   complainant   seeks    relief    in   this   case,    had   its 
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origin  in,  and  is  generally  sustained  upon,  the  idea 
of  actual  or  presumed  reliance  of  the  creditor  upon 
the  capital  stock  of  the  corporation  as  security  for 
his  debt  at  the  time  it  was  created  ( Wood  t.  Dum- 
rnei\  3  Mason,  308 J  Adler  v.  Manufdcturing  Co,^  13 
Wis.,  60;  Allen  v.  Railroad  Co.^  11  Ala.,  437; 
Wetfierbee  y.  Bake?',  35  N.  J.  Eq.,  501;  /Sawyer  v. 
Hoag^  17  Wall.,  611),  and  that,  as  a  consequence, 
antecedent  creditors,  who  could  have  had  no  such  re- 
liance, cannot  successfully  invoke  the  rule.  First 
National  Bank  v.  Gvstin  Minerrva  Cmi.  Min.  Co.^ 
42  Minn.,  327  (S.  C,  18  Am.  St.  R.,  516);  Hand- 
ley  V.  Stutz,  139  U.  S.,  436;  Hospes  v.  N,  IF. 
Manufacturing  Co,^  48  Minn.,  174  (S.  C,  31  Am. 
St.  R.,  646);  Shields  v.  Clifton  H,  L,  Co,^  ante^ 
p.  123.  But  in  this  State,  since  1875,  the  ques- 
tion is  controlled  by  general  statute,  whose  language 
is  as  follows:  "The  amount  of  any  unpaid  stock  due 
from  a  subscriber  to  the  corporation  shall  be  a  fund 
for  the  payment  of  any  debts  due  from  the  corpora- 
tion; the  transfer  of  stock  by  any  subscriber  does 
not  relieve  him  from  payment,  unless  his  transferee 
has  paid  up  all  or  any  of  the  balance  due  on  said 
original  subscription."  Acts  1876,  p.  237,  Ch.  142, 
Sec.  5;  M.  &  V.  Code,  §1708.  "What  does  this 
mean?  What  is  made  a  fund  for  the  payment  of 
debts?  'Any  unpaid  stock.'  What  debts  are  con- 
templated? *Any  debts  due  from  the  corporation.' 
'Any  unpaid  stock '  means  all  unpaid  stock,  and  '  any 
debts   due  from   the  corporation'   means  all  debts  due 
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from  the  corjx)ration — that  is  to  say,  all  uni>aid 
stock  shall  be  a  fund  for  the  payment  of  all  debts 
of  the  corporation.  No  subscriber  for  unpaid  stock 
can  escape  lia])ility,  and  no  corporate  debt  shall  go 
unpaid,  so  far  as  the  capital  stock  is  concerned. 
The  liability  attaches  to  all  subscriters;  the  secu- 
rity  extends   to    all    creditors.       No    subscriber   whose 

ft* 

stock  remains  unpaid  can  escai)e  liability,  and  no 
creditor  who  has  a  valid  de})t  can  l)e  denied  his 
security.  Nothing  is  said  in  the  statute  with  re- 
spect to  the  time  the  subscription  shall  be  made, 
nor  as  to  the  time  the  debts  shall  }>e  created.  No 
limitation  is  made  in  either  case.  The  clear  and 
plain  meaning  of  the  statute  is,  that  all  unpaid 
stock,  whenever  subscril>ed,  shall  l)e  a  fund  for  the 
payment  of  all  corporate  debts,  whenever  created.'' 
Shlffhh  V.    Clifton    IIIU   Land   Co,^    ante,    p.    158. 

4.  The  four  of  the  six  subscribers  for  the  S135,- 
000  of  stock,  who  are  living,  demurred  to  the  bill, 
as  amended,  because  it  showed  upon  its  face  that 
the  convevance  of  the  land  for.  the  stock  occurred 
more  than  six  years,  and  more  than  ten  years,  before 
the  commencement  of  this  suit,  and  that"  the  right 
of  action  alleged  was,  therefore,  barred  by  the  statutes 
of   limitation   of   six   and   of   ten    years. 

This  around  of  demurrer  was  also  erroneouslv  sus- 
tained.  The  bill  does  show,  as  already  stated,  that 
the  transaction  complained  of  took  place  on  June  9, 
liSS2,  and  that  this  suit  was  not  commenced  until 
September   4,    1894 — more    than    twelve    years    there- 
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after;  nevertheless,  it  does  not  present  a  case  in 
wiiich  the  right  of  action  alleged  was  barred  by 
either  of  the  statutes  relied  upon.  That  right  of 
action  did  not  accrue  when  the  deed  was  made,  nor 
until  •  the  corporation  became  insolvent,  and  made  its 
general  assignment,  on  November  17,  1891;  and,  of 
course,  the  statutes  of  limitation  did  not  begin  to 
run  in  favor  of  these  demurrants  until  the  accrual 
of  the  right  of  action  against  them,  which  was,  at 
most,  less  than  three  years  before  this  bill  was  filed. 
The  theory  of  the  bill  is,  that,  by  reason  of  the 
fraudulent  overvaluation  of  the  land,  the  subscribers 
for  the  $135,000  of  stock  are  chargeable,  as  for  so 
much  unpaid  stock,  with  the  difference  between  the 
par  value  of  the  stock  and  the  real  value  of  the 
land;  and  that  is  the  case  intended  to  be  met  by 
the  demurrer.  The  statute  of  limitation  begins  to 
run  in  favor  of  a  subscriber  for  unpaid  stock  only 
when  a  call  is  made,  either  by  the  directors  or  by 
a  Court  of  E(|uity;  or  when  the  insolvency  of  the 
corporation  is  established,  either  by  a  general  assign- 
ment or  by  a  judgment  and  return  of  7iu/Ia  bona. 
Wood  Lim.  Ac,  Sec.  149;  Waite  on'  Insl.  Corp., 
Sec.  631;  2  Spelling  Pri.  Corp.,  Sec.  826;  Cook  on 
S.  &  S.,  Sec.  195;  Moses  v.  Ocoee  B(U)l\  1  Lea,  404; 
Marr  v.  Bank  of  West  Tejuiessee^  4  Lea,  593;  Sco- 
ville  V.  Thayer  J  105  U.  S.,  143;  TJionqyson  v.  Reno 
Savings  Bank,  3  Am.  St.  R.  (note),  8,  29,  30;  Ih,, 
881.     • 

In    the    present    case    no   call    is    alleged    ever   to 
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have  l>een  made,  either  by  the  directors  of  the 
company  or  by  a  Court  of  Equity,  and  no  creditor 
is  shown  to  have  obtained  a  judgment  and  return 
of  7itillu  bona,  so  as  thereby  to  put  the  statute  in 
operation.  The  only  thing  alleged  that  would  -have 
given  the  corporate  creditors,  or  the  assignee  for 
them,  a  right  to  sue  the  stock  sul>scribers  person- 
ally is  the  insolvency  of  the  corporation  and  the 
consequent  general  assignment  of  all  the  corporate 
property;  and  that  is  alleged  to  have  occurred  on 
November  17,  1891,  only  al)out  two  years  nine  and 
a  half  months  before  this  suit  was  brought.  This 
right  of  action  accrued,  and  the  statutes  of  limita- 
tion began  to  run,  in  favor  of  the  defendants  on 
that  day,  but  not  sooner;  hence,  the  suit  is  not 
barred   by   either   the   ten   or   the  six   years   statute. 

5.  It  is  well  to  observe  that  the  bill,  though 
proceeding  upon  that  theory,  does  not  present  the 
ordinary  case  of  unpaid  subscriptions  to  capital  stock. 
Complainant  does  not  allege  a  money  subscription 
partly  paid  in  cash,  nor  a  money  subscription  paid 
in  property  at  a  fraudulent  overvaluation.  He  al- 
leges a  subscription  for  '^one  hundred  and  thirtj- 
five  thousand  dollars  of  the  capital  stock  of  said 
company,  payable  in  iron  lands  conveyed  to  them 
by  deed  of  W.  J.  Whitthorne; "  and  that,  '*  pur- 
suant to  said  subscription,"  the  subscribers  referred 
to  conveyed  those  lands  to  the  company  in  payment 
of  the  stock.  The  charge  is  not  that  money  was 
subscribed,    but   that   lands   were   subscribed,    and  that 
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lands  were   paid    as    subscribed,    though   at   a   fraudu- 
lent  overvaluation. 

We  have  found  no  case  with  similar  facts,  in 
which  the  statute  of  limitation  has  been  considered 
with  respect  to  the  rights  of  corporate  creditors. 
When  the  statute  begins  to  run  against  such  cred- 
itors, where  the  subscription  was  made  in  property, 
and  paid  as  made,  though  at  a  fraudulent  overvalu- 
ation to  their  injury,  is  *  a  question  that  appears 
to  be  res  iyitegra.  Yet,  the  solution  of  the  ques- 
tion would  seem  to  be  clear  and  easy  upon  princi- 
ple. In  this  aspect  of  the  bill,  as  well  as  in  that 
first  considered,  the  statute  of  limitation  would 
hardly  begin  to  run  against  corporate  creditors,  or 
against  the  assignee  suing  for  their  benefit,  until 
they  acquired  a  right  to  sue  the  subscribers.  That  , 
right  did  not  and  could  not  accrue  so  long  as  the 
company  continued  solvent.  It  did  not  accrue  on 
June  9,  1882,  when  the  fraud  is  alleged  to  have 
been  committed,  but  on  November  17,  1891,  when 
the  company  became  insolvent  and  assigned  its  prop- 
erty. No  corjx)rate  creditor  has  a  right  of  action 
against  subscriliers  for  unpaid  stock,  in  whatever 
form,  or  for  any  other  liability  to  the  corporation, 
while  it  is  a  going  concern,  and  able  to  pay  all  of 
its  debts  as  they  mature.  Such  right  of  action 
accrues  to  the  creditor  only  when  insolvency  occurs  to 
the  corporation,  and  the  statute  of  limitation  can,  in 
no  case,  begin  to  run  against  him  before  that  time. 
He  must  have  a  right  to  sue  before  he  can  be  barred. 
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6.  Whether  the  facts  alleged  in  the  bill,  if  es- 
tablished by  the  proof,  will  justify  the  specific  relief 
therein  sought,  or  will  only  warrant  a  rescission,  is 
not  clear  from  the  authorities.  The  former  view  is 
ably  maintained  in  the  well-considered  case  of  Elyton 
L(ind  Co.  V.  Binnhighani  W.  db  E.  Co,^  92  Ala., 
407  (S.  .C,  25  Am.  St.  R.,  65-83).  That  question, 
however,  is  not  made  by  any  of  the  demurrers  in 
this  case,  and,  therefore,  cannot  be  authoritatively 
decided   at   this   time. 

7.  R.  H.  Gardner  and  W.  H.  Evans,  the  other 
two  sub8cril)ers  for  the  ^135,000,  died  several  years 
ago,  and  administration  was  duly  granted  upon  their 
estates  December  24,  1883,  and  May  14,  1884,  re- 
spectively; and  their  {personal  representatives  are  sued 
in  this  case,  in  connection  with  the  four  surviving: 
subscribers. 

The  administrators  of  Evans  demurred  to  the  bill, 
and  in  their  demurrer  claimed  that  complainant^ s  suit, 
as  to  them,  was  barred  by  the  statute  of  limitation 
of  two  years.  This  ground  of  demurrer  was  properly 
sustained. 

The  statute  relied  on  had  its  origin  in  Sec.  4, 
Ch.  23,  Acts  of  1789,  whose  language  was  as  fol- 
lows: ^'That  the  creditors  of  any  person  or  persons 
deceased,  if  he  or  they  reside  within  this  State,  shall, 
within  two  years,  and,  if  they  reside  without  the 
limits  of  this  State,  shall,  within  three  years,  from 
the  (jualification  of  the  executors  or  administrators, 
exhibit  and  make  demand  of  their  respective  accounts, 
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debts,  and  claims  of  everj'^  kind  whatever  to  such 
executors  or  administrators;  and  if  any  creditor  or 
creditors  shall  hereafter  fail  to  demand  and  bring 
suit  for  the  recovery  of  his,  her,  or  their  debt  as 
above  specified,  within  the  aforesaid  time  limited, 
he,  she,  ^  or  they  shall  forever  be  debarred  from  the 
recovery  of  his,  her,  or  their  debt  in  any  Court  of 
Law  or  Equity,  or  before  any  Justice  of  the  Peace, 
within  this  State;  Provided^  That  nothing  in  this 
Act  shall  extend  to  debar  infants,  persons  non  com- 
pos^  or  fem^s  Govei't  to  bring  their  several  actions 
after  the  expiration  of  the  term  above  mentioned, 
provided  such  actions  be  brought  within  one  year 
after  the  coming  to  lawful  age,  sound  mind,  or'  dis- 
co verture  of  such  persons;  Provided  also,  That,  if 
any  creditor  who,  after  making  demand  of  his  debt 
or  claim,  shall  delay  to  bring  suit  at  the  special 
request  of  the  executors  or  administrators,  that  then 
and  in  that  case  the  said  debt  or  demand  shall  not 
be  barred  during  the  time  of  the  indulgence."  1 
Scott's   Laws   of  Tenn.,    pp.    410,    411. 

This  provision,  though  not  in  terms  so  stating, 
was  clearly  intended  to  embrace  "accounts,  debts, 
and  claims"  not  due  at  the  time  of  the  qualification 
of  the  executor  or  administrator,  as  well  as  such  as 
were  due  at  that  time;  the  specified  period  of  limi- 
tation to  begin,  however,  at  that  date  as  to  those 
then  due,  and  at  the  date  of  their  maturity  as  to 
those   subsequently  maturing.      Bradford  v.   McLemore, 
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3  Yer.,  319;  Trott  v.  West,  9  Yer.,  436;  Atkinson 
V.    Brooks,    10  Yer.,    485. 

It  was  made  the  basis  of  two  sections  of  the 
Code  of  1858;  one  of  those  sections  appearing  in 
the  article  relating  to  the  <<  limitation  of  suit  against 
personal  representatives,"  and  the  other  appearing  in 
the  article  relating  to  the  <<  limitation  of  actions 
other  than  real."  The  former,  which  like  the 
original  act  fails  to  distinguish  between,  and  to 
specifically  include  debts  not  due  and  debts  due  at 
the  time  of  the  qualification  of  the  personal  repre- 
sentative, is  as  follows:  *'The  creditors  of  deceased 
persons,  if  they  reside  within  this  State,  shall  within 
two  years,  and  if  without,  shall  within  three  years, 
from  the  qualification  of  the  executor  or  administrator, 
exhibit  to  them  their  accounts,  debts,  and  claims, 
and  make  demand  and  bring  suit  for  the  recovery 
thereof,  or  be  forever  barred  in  law  and  equity." 
Code,  §  2279.  And  the  latter,  which,  following  the 
previous  judicial  construction,  clearly  makes  that  dis- 
tinction and  inclusion,  is  in  these  words:  '^Actions 
against  the  personal  representatives  of  a  deceased 
person  shall  be  commenced  l)y  a  resident  of  the 
State  within  two  years,  and  by  a  nonresident  within 
three  years  after  the  (jualification  of  the  personal 
representative,  if  the  cause  of  action  accrued  in  the 
lifetime  of  the  deceased,  or,  otherwise,  from  the 
time   the   cause   of   action   accrued."      Code,    §2784. 

Under  either  or  both  of  these  sections,  as  under 
the   original   act,   the   period  of   limitation  begins  only 
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when  two  things  concur — (1)  there  must  be  a  per- 
sonal representative  capable  of  being  sued,  and  (2) 
there  must  be  a  creditor  with  a  present  right  to  sue. 
The  administrators  of  Evans  were  qualified  in  May, 
1884,  as  already  stated,  but  this  statute  did  not  be- 
gin to  run  against  complainant  at  that  time,  because 
he  did  not  then  have  a  right  to  sue.  His  right  of 
action  did  not  accrue,  and,  consequently,  the  statute 
was  not  put  in  motion,  until  the  company  made  its 
general  assignment  in  November,  1891.  This  latter 
date,  however,  was  two  years  nine  and  a  half  months 
before  the  commencement  of  this  suit  on  September 
4,    1894;    hence,    the   bar   of    the    statute   is   complete. 

8.  The  first  six  months  after  their  qualification, 
during  which  suit  could  not  have  been  maintained 
against  the  administrators  of  Evans  (Code,  §  2274), 
and  during  which  the  two  years  statute  did  not  be- 
gin to  run  in  their  favor  (Code,  §  2760),  expired 
long  before  this  cause  of  action  accrued;  and,  as  a 
consequence,  that  period  is  not  to  l)e  subtracted  from 
the  time  elapsing  between  the  accrual  of  the  action 
and   the   commencement   of   the   suit. 

9.  The  personal  representatives  of  both  Evans  and 
Gardner  demurred  to  the  bill,  and  relied  upon  the 
statute  of  limitation  of  seven  years  as  a  bar  to  com- 
plainant's action.  This  demurrer  was  erroneously  sus- 
tained  as   to   both   estates. 

It  has  been  truly  said  in  many  cases  that  the 
seven  years  statute  in  favor  of  the  estates  of  dead 
men   establishes   a   positive   prescription,  not   only  bar- 
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ring  the  remedy,  as  do  the  ordinary  statutes  of  lim- 
itation, but  actually  extinguishing  the  right  of  action 
{Smith  V.  Goodlett^  92  Tenn.,  232;  Fitzfnmmoiu  v. 
JohyiHfm^  90  Tenn.,  441;  Hendermn  v.  Tipton^  %% 
Tenn.,  258,  and  other  cases,  in  those  cases  cited); 
but  we  are  not  aware  that  it  has  ever  been  held  to 
operate  to  the  extinguishment  of  a  right  of  action 
that  did  not  accrue  full  seven  years  before  the  com- 
mencement of  the  suit,  and  we  do  not  think  it  open 
to  such  a  construction  in  any  case.  ^^The  Legisla- 
ture could  never  be  held  to  intend,  unless  they  said 
so  in  so  many  words,  that  a  person  should  be  barred 
of  his  action  tefore  the  right  to  sue  had  accrued." 
Henry   v.    MUh^    1    Lea,    153. 

The  seven  years  statute  in  question  comes  from 
Section  9,  Chapter  48,  Acts  of  1715,  which  pro- 
vides '*that  creditors  of  any  person  deceased  shall 
make  their  claim  within  seven  years  after  the  death 
of  such  debtor;  otherwise  such  creditor  shall  be 
forever   barred."       1    Scott's   Laws   of    Tenn.,    p.   33. 

In  the  year  1843  this  Court  held  with  respect 
to  that  statute,  as  it  had  previously  held  as  to  the 
two  and  three  years  statute  just  considered,  that  the 
contemplated  period  of  limitations  related  alike  to 
debts  due  and  to  debts  not  due  at  the  death  of  the 
decedent,  but  that  it  began  to  run,  as  to  the  latter 
cbiss  of  debts,  only  when  the  creditor  had  a  right 
to  sue — when  his  cause  of  action  accrued — though 
that  might  be  long  after  the  death  of  the  testator 
or    intestate.      CapHnc/ey*   v.   Yaden^    5    Hum.,    483. 
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Fifteen  years  after  that  holding  the  seven  years 
statute  was  also  carried  into  the  Code  in  two  sep- 
arate sections  (2281  and  2786),  one  into  each  of 
the  two  articles  in  which  the  two  and  three  years 
statute  appears.  Section  2281  includes  the  first  pro- 
viso of  Section  4,  Chapter  23,  Acts  of  1789,  and 
likewise  the  seven  years  statute  as  judicially  con- 
strued by  this  Court  fifteen  years  before  the  adop- 
tion of  the  Code.  Its  language,  with  subdivisions 
and  their  origin  indicated,  is  as  follows:  <^  Infants, 
persons  of  unsound  mind,  and  married  women  may 
bring  their  several  actions  within  one  year  after  the 
removal  of  their  respective  disabilities,  notwithstand- 
ing the  lapse  of  said  periods  of  two  and  three 
years  [Acts  1789,  Ch.  23,  Sec.  4,  first  proviso], 
so  that  suit  be  brought  within  seven  years  after 
the  death  of  the  debtor,  if  the  cause  of  action 
accrued  in  his  lifetime,  or,  otherwise,  within  seven 
years  from  the  time  the  cause  of  action  accrued." 
Acts  1715,  Ch.  48,  Sec.  9,  as  construed  in  Caj?- 
lim<jet*   V.     Vade?),    5    Hum.,    483. 

Section  2786  embodies  neither  that  proviso  nor 
that  judicial  construction,  but  contains  substantially 
the  same  language  as  that  originally  employed  in 
Section  9,  Chapter  48,  Acts  of  1715,  and  is  as 
follows:  ''But  all  actions  against  the  personal  rep- 
resentatives of  a  decedent,  for  demands  against  such 
decedent,  shall  be  })rought  within  seven  years  after 
his  death,  notwithstanding  anv  disabilitv  existinff, 
otherwise   they    will    be   forever    barred."' 


620  NASH\TLLE : 


Jones,  Assignee,  v.  Whitworth. 


TMiy  the  codifiers  should  have  included  the  judi- 
cial construction  of  the  Act  of  1715,  as  announced 
in  Caplinfjer  v.  Yaden^  snpra^  in  §  22S1  of  the 
Ccxle,  and  not  in  §  2786,  it  is  not  easy  to  under- 
stand; but,  whatever  the  reason  may  have  been,  the 
two  sections  have  the  same  meaning,  as  we  under- 
stand them,  the  former  carrjang  its  own  interpreta- 
tion upon  its  face,  and  the  latter  leaving  the  in- 
terpretation to  the  Courts;  and,  whether  construed 
together  as  parts  of  the  same  general  law,  or  sep- 
aratelv,  the  conclusion  seems  to  us  inevitable  that 
the  contemplated  period  of  seven  years  cannot  begin 
under  eithei  until  the  creditor's  right  of  action  ae- 
crues,  whenever  that  may  l>e.  If  the  cause  of  action 
accrue  in  the  lifetime  of  the  debtor,  the  statute 
begins  to  run  at  the  time  of  his  death,  and  if  the 
cause  of  action  accrue  after  his  death,  the  statute 
begins  to  run  at  the  time  of  the  accrual  of  the 
action.  Section  2281  so  declares  in  express  terms, 
and  j5  2786  has  the  same  meaning,  when  subjected 
to  the  rule  of  construction  applied  to  the  original 
act  in  CapJiH(jer  v.  Yachn^  nujyra.  Indeed,  §  278G 
was  itself  so  construed  in  liceiu^n  v.  Pulliam^  1  Leg. 
R.,  236  (S.  C,  7  Bax.,  119,  and  9  Bax.,  153), 
upon  the  authority  of  that  case,  and  to  same  effect 
are    1    Lea,    404:,    and    4   Lea,    593. 

It  has  been  seen  already  that  the  cause  of  action 
here  sued  upon  did  not  accrue  until  November  17, 
1891,  from  which  it  follows  that,  notwithstanding 
Gardner   and    Eva^s   died   more  than   ten  vears  before 
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the     commencement    of     this    suit,     the     seven     years 
statute  of   limitation   is   no  protection  to  their  estates. 

If  Gardner  and  Evans  had  executed  their  prom- 
issory note  to  A.  B.  on  the  ninth  of  June,  1882 
(when  the  deed  was  executed  to  the  company),  to 
become  due  and  payable  on  the  seventeenth  of  No- 
vember, 1891  (when  the  company  made  its  gen- 
eral assignment  and  corporate  creditors  for  the  first 
time  became  entitled  to  sue  the  subscribers  upon  the 
present  cause  of  action),  that  note  would  not  have 
been  barred  by  the  seven  years  statute  of  limitation 
on  the  fourth  of  September,  1894  (when  this  suit 
was  commenced),  though  both  of  them  had.  been  dead 
more  than  ten  years  at  that  time.  In  that  case,  as 
in  the  one  at  bar,  that  statute  would  have  begun 
to  run  when  the  cause  of  action  accrued,  and  not 
when  Gardner  •  jand  Evans  died.  A  creditor  cannot 
be  barred  for  not  suing  when  he  has  no  right  to 
sue.  The  statute  operates  against  present  and  not 
against   future   rights   of   action. 

It  was  distinctly  decided  in  the  cases  of  Moses  v. 
Ocoee  JBojik,  1  Lea,  404,  and  of  Marr  v.  Ba7ik  of 
West  Tennessee^  4  Lea,  593,  that  the  statutes  of 
limitation  would  not  begin  to  run  in  favor  of  the 
personal  representatives  of  deceased  stockholders,  in 
suits  for  the  collection  of  unpaid  stock,  until  the 
stock  had  become  due  and  the  right  to  sue  for  non- 
payment had  been  matured  by  a  proper  call  for  a 
payment   of   the   stock. 

10.  Upon   the  allegation   that   the   Rockdale  Mining 
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^  Manufacturing  Company  issued  to  J.  B.  Killebrew 
^ot^.snu  of  it^  unsuf^ftcribed  capital  stock,  '*as  com- 
|)endation  for  his  services  in  negotiating  the  sale  of' 
^^TjjHUi  of  its  first  mortgage  coupon  bonds,  com- 
plainant seeks  to  charge  him  '^with  so  much  of  the 
said  stock,  at  a  cash  valuation,  as  may  be  a  proper 
jjro  rtit4t  from  him  to  satisfy-  unpaid  debts  of  the  eom- 
jjany.-'  Killebrew  demurred  to  this  j»rt  of  the  bill 
liecause  it  did  not  allege  that  the  compensation  re- 
ceive<l  bv  him  was  unreasonable  for  the  services  ren- 
dere<l,  nor  that  the  transa<!tion  whereby  he  obtained 
the  stock  was  fraudulent.  This  assignment  of  de- 
murrer was  well  made,  and  was  properly  sustained. 
The  allegation  against  Killebrew  is  wholly  insufBcient 
to  charge  him  with  liability  for  any  sum.  Were  it 
alleged  that  he  subscril>e<l  for  the  ^59,800  of  stocky 
thereby  binding  himself  to  pay  that  amount  of  money, 
and  that  he  was  allowed  to  pay  the  subscription  and 
discharge  that  liability  by  rendering  the  services  men- 
tioned, there  would  be  a  case  against  him;  for  the 
liability  so  discharged  would  be  so  greatly  out  of 
proportion  to  the  benefit  bestowed  as  to  justify  the 
legal  inference  of  bad  faith  and  fraud.  It  could  not 
be  true  that  a  man  would  earn  $59,800  by  simply 
negotiating  the  sale  of  J^S5,000  of  bonds.  But  that 
is  not  the  case  made  in  the  bill.  There  is  no  alle- 
oration  that  Killebrew  had  subscribed  for  the  stock, 
or  that  he  owed  the  company  for  it;  nor  is  there 
any  statement  in  the  ])ill  as  to  the  value  of  the  stock. 
In  other  words,  there   is   no   charge   of   undervaluation 
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of  the  stock  nor  of  overvaluation  of  Killebrew's 
services,  nor  any  statement  from  which  either  can  be 
reasonably  inferred.  For  aught  the  Court  knows 
from  the  bill,  the  stock  may  have  had  very  little 
or  no  market  value;  and  taking  the  stock  as  he  seems 
from  the  language  of  the  bill  to  have  done,  he  could 
in  no  event  have  been  liable  for  more  than  its  mar- 
ket value;  unless,  indeed,  he  bound  himself  by  con- 
tract to  pay  more  thai>  that  for  it.  The  law  fixed 
no  liability  upon  him  as  a  mere  purchaser,  and  not 
a   subscriber,    to   pay   the   par   value   of   the   stock. 

Modify  as    indicated   in    this    opinion,    and    remand 
for   further   proceedings. 


NOTE    OF   DISSENT. 

Wilkes,  J.  I  do  not  concur  in  the  first  rule 
laid  down  by  the  majority,  and  for  the  grounds  of 
my  nonconcurrence  refer  to  my  dissent  in  the  case 
of  Shields  v.  Clifton  Hill  Land  Company  et  al. 
On  all  other  questions  presented  and  decided  I  concur. 
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American   National   Bank   v.    Junk   Bros. 

{Na^hvlUe.       May    3,    1895.) 

1.  Bills  and  Notes.    Liability  of  indcrser  upon  note  made  for  his 

accommodat  ioii . 

Where  a  note  is  made  for  the  indorser 's  accommodation,  it  is  his 
duty  to  provide  funds  to  meet  it  at  maturity ,  and  he  is,  there- 
fore, bound  to  the  holder  without  presentment,  protest,  or 
notice.     {Post,  p.  625.) 

Case  cited  and  approved:    Black  v.  Fizer,  10  Heis.,  4B. 

« 

2.  Same.     Notice  of  protest  to  insolvetit  corporatiotu 

Notice  of  protest  for  nonpayment  of  negotiable  paper  is  suffi- 
cient, though  not  actually  received  by  the  company,  where 
the  indorser  is  an  insolvent  corporation  that  had  made  a  gen- 
eral assignment  for  the  benefit  of  its  creditors,  and  abandoned 
its  business,  and  the  notice,  addressed  to  the  corporation,  was 
duly  received,  opened,  and  filed  by  a  clerk,  the  assignee  at  the 
former  office  of  the  company,  where  its  af^irS  were  being 
wound  up.     {Post,  PP-  625-631.) 

Cases  cited  and  approved:  Harris  v.  Memphis  Bank,  4  Hum., 
518;  4  Howard,  336;  63  Maine,  340;  3  Wend.,  408;  51  N.  Y.,  148; 
142  Mass.,  290;  L.  R.,  Ch.  Div.,  795;  79  Maine,  376. 

3.  Same.     Same. 

Notice  to  the  indorser's  assignee  of  protest  of  negotiable  paper 
for  nonpayment  is  sufficient  where  the  indorser'  has  made 
a  general  assignment  for  the  benefit  of  his  creditors.  (Post, 
pp.  631-S34.) 

Case  cited  and  approved:    79  Maine,  376. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew   Allison,    Ch. 
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J.    M.    Gaut   and   J.    S.    Pilcher   for   Bank. 

• 

A.    N.    Grtsham   for   Junk   Bros. 

Beard,  J.  This  suit  was  instituted  against  the 
Junk  Bros.  Lumber  &  Manufacturing  Co.,  a  corpo- 
ration with  its  situs  in  Nashville,  as  the  indorser 
for  value  of  certain  domestic  negotiable  notes.  The 
defendant  resisted  recovery  on  the  ground  that  notice 
of  dishonor,  of  the  paper  was  not  given  as  the  law 
requires.  A  decree  having  been  pronounced  against 
the  corporation,  it  has  filed  the  record  in  this  Court, 
and  the  action  of  the  Court  below  in  overruling  this 
defense   is   assigned   as   error. 

Before  coming  to  the  general  question  raised  by 
the  assignments,  it  is  proper  to  dispose  of  five  of 
these  notes,  which  are  shown  by  the  proof  to  have 
been  made  for  the  accommodation  of  this  corpora- 
tion and  afterwards  indorsed  by  it  to  the  complain- 
ant. As  to  these  notes,  their  makers  stood  in  the 
situation  of  sureties  to  the  indorser,  and  it  was  the 
latter 's  duty  to  provide  funds  to  meet  them  at  ma- 
turity, and  it  was,  therefore,  bound  to  the  holder 
without  presentment,  protest,  or  notice.  2  Am.  & 
Eng.  Ency.  of  Law,  399;  2  Daniel  on  Nego.  Ins., 
Sec.  1085;  3  Randolph  on  Com.  Paper,  Sec.  1205; 
Black  V.  Fizer,  10  Heis.,  48.  Thus  disposing  of 
those  five  notes,  the  question  recurs  as  to  the  lia- 
bility of  the  defendant  as  indorser  of  the  remaining 
thirty-five. 

The   facts   disclosed   in   the   record   are,   that,   for  a 
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considerable  jiericxl  of  time,  the  Junk  Bros.  Luml)er 
&  Manufacturing  Co.  were  engaged  in  manufacturing 
in  Nashville,  with  its  business  office  located  at  the 
corner  of  First  and  Woodland  Streets,  in  that  citv. 
Its  liooks  'were  kept  there  and  there  its  mail,  with 
that  of  its  principal  officers  and  its  various  employes, 
was  delivered.  On  May  2S,  1S92,  the  corporation 
))eing  insolvent,  made  a  general  assignment  of  all 
its  property,  both  real  and  personal,  to  one  Stain- 
back,  as  assignee,  for  the  l>enetit  *of  all  its  creditors. 
This  assignment  was  a  full  surrender  to  the  assignee, 
and,  by  its  terms,  "vested  him  with  all  power  and 
authority  to  do  all  acts  and  things  which  may  be 
necessary  in  the  premises  to  the  full  extent  of  the 
trust''  created,  and  it  authorized  him  ''to  ask,  de- 
mand, recover  and  receive  of  and  from  all  and  every 
|)erson  or  persons,  all  property,  de))ts,  and  demands 
due,  owing,  and  belonging  to''  said  assignee,  and 
''to  give  ac(iuittances  and  discharges  for  the  same, 
to  execute  and  deliver  deeds,"  and  to  use  the  name 
of  the  assignor  whenever  the  purpose  of  the  trust 
required. 

Immediately  on  the  execution  of  the  assignment, 
the  assignee  took  charge  of  the  property  covered 
by  it,  and  went  into  possession  of  the  office  of  the 
corporation,  with  its  books,  iron  safe,  etc.,  and  em- 
ployed at  this  office  a  young  man  to  do  such  cler- 
ical work  as  was  requirtd  in  the  administration  of 
the  trust.  For  a  limited  time  after  the  day  of  the 
apix)intnient,    with   the   old   employes    of    the   corpora- 
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tion,  he  continued  to  run  its  machinery  for  the 
purpose  of  converting  its  raw  material  into  manu- 
factured goods.  In  winding  up  the  affairs  of  this 
trust,  he  took  into  his  service,  as  such  assign^, 
one  Spain,  who  was  a  stockholder  as  well  as  the 
director  and  general  manager  of  this  corporation  at 
the  date  of  the  assiirnment,  and  who  continued,  ac- 
cording  to  the  testimony  in  the  case,  to  sustain 
these  relations  to  it  after  that  date.  It  is  true 
the  duties  imposed  by  the  assignee  upon  Spain  made 
it  necessary  for  him  to  ])e  principally  in  the  yard 
and  about  the  plant,  but  the  proof  is,  that  he  was 
in  this  office  every  day,  and  sometimes  more  than 
once  during  the  day.  The  mail  of  the  corporation 
was  delivered  there  as  before,  and,  assuming  to  be 
entitled  to  the  control  of  it,  the  assignee  opened  it 
personally  or  by  his  clerk,  and  gave  it  such  atten- 
tion as  it  required,  and  no  officer  of  the  corpora- 
tion ever  ca-Ued  in  question  his  right  to  control  it, 
although,  in  the  nature  of  things,  all  the  officers 
must  have  known  that  he  was  receiving  it  and  so 
dealing   with   it. 

After  the  assignment  the  corporation  abandoned 
business,  and  all  of  its  executive  officers  (with  the 
single  exception  of  the  general  manager)  were  scat- 
tered,  and  each  one  pursued  his  own  private  affairs 
at  other  points  in  the  city  of  Nashville.  After  that 
time  it  had  no  other  office,  and  there  were  but  two 
meetings  of  the  board  of  directors,  and  these  were 
held   in   private   offices,    and   with   regard   to   past   and 
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unimportant  transactions.  Beginning  with  the  date 
of  the  assignment,  and  for  several  months  thereafter, 
the  pAper  sued  on  matured,  and  payment  on  proper 
demand  having  been  refused,  it  was  protested  by  a 
Notarj'  Public,  and  notice  of  the  protest  in  each 
instance,  save  two,  was  directed  by  him  to  the  cor- 
jwration  by  name,  and  was  left  by  him  at  the  office 
heretofore  mentioned.  In  the  two  excepted  cases,  or 
instances,  the  notices  were  addressed  to  '*  George  W. 
Stainback,  Assignee  of  the  Junk  Bros.  Lumber  & 
Manufacturing  Company.""  In  all  these  cases,  as 
notices  were  received,  the  clerk  of  the  assignee 
entered  a  memorandum  of  the  protest  in  the  books 
of  the  corporation  kept  by  him,  and  generally  de- 
posited these  notices  in  the  safe.  The  officers  of 
the  corporation  insist  that  they  did  not  receive  these 
notices.  Conceding  this  to  be  true,  is  the  defend- 
ant bound  as  indorser  under  the  foregoing  facts, 
notwithstanding  the  lack  of  actual  receipt  of  these 
notices  ? 

Where  the  indorser  has  failed  to  receive  notice, 
he  is  discharged  unless  the  holder  can  show  that  he 
has  used  due  diligence  in  his  effort  to  communicate 
notice.  Where  this  can  be  shown,  however,  it  is 
immaterial,  that  the  notice  does  not  reach  the  in- 
dorser.  IIar?^k  v.  Hobiri'Son,  4:  Howard  (U.  S.), 
336.  So  it  is,  that  legal  notice  is  not  necessarily 
actual  notice.  Saco  Natiorud  Bank  v.  Sanborn^  63 
Maine,  340.  Thus,  an  indorser  who  changes  his 
residence    without    the    knowledge    of     the    holder    of 
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the  protested  paper,  is  bound  by  notice  sent  to  his 
former  place  of  residence,  if  the  holder  is  not  guilty 
of  negligence  in  his  failure  to  have  knowledge  of 
the  change.  In  such  a  case  the  holder,  in  the 
absence  of  any  fact  to  put^  him  on  inquiry,  can 
well  assume  that  the  indorser's  residence  continues 
where  it  formerly  was.  He  is  not  bound  to  go 
upon  the  street  to  ascertain  a  fact  which  he  has 
the  right  to  assume  he  already  knows.  Sdco  National 
Bank   v.    Saviboni^  supra;    Bank  of  Utica  v.   Phillips^ 

3  Wend.,  408;  Beqiia  v.  Collins,'  51  N.  Y.,  148; 
2  Daniel  on  Neg.  Insts.,  Sec.  1083;  3  Randolph  on 
Com.    Pai)er,    Sec.    1281;     Rart^u   v.    Memphm   Bank, 

4  Hum.,    518. 

The  well-established  rule  is  that,  where  personal 
notice  is  not  given,  the  notice  must  be  sent  to  the 
place  where  the  indorser  will  be  most  likely  to  re- 
ceive it,  and,  if  there  is  reasonable  diligence  exer- 
cised by  the  holder  in  ascertaining  this  place,  this  is 
all   the   law   demands. 

Th^  Bank  of  Amenca  v.  Shaw,  142  Mass.,  290 
(8.  C,  7  N.  E.  R.,  779),  is,  in  many  respects,  sim- 
ilar to  this  case,  and  will  serve  to  illustrate  this 
rule.  The  facts  in  that  case  were  that  F.  Shaw  & 
Co.  had  done  business  at  268  Purchase  Street,  in 
Boston,  and,  while  so  engaged,  indorsed  the  paper 
in  question.  Before  its  maturity,  the  firm  became 
insolvent,  and  made  a  general  assignment  to  one- 
Wvman  for  the  benefit  of  their  creditors.  The  as- 
.  signee   took   possession  of    the  office  of    the  firm,   and 
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•#^^1  ;t  in  titti  ^ki/inhitr^lUm  of  bi>  tr^fc?C  ^crt  he 
|jerujitu^l  tfjf;  -^1:^)  of  the  firm  to  reoudn  taekeil  to 
tJKf  ^W/r,  At  the  nutiirity  of  the  puper.  F-  Shaw 
wfiA  a  furtive  from  MaMachiLsett>.  and  in  hiding  in 
(Aitm^lA.  TlKf  mitice  of  protest  aiklres^sed  bv  the 
Notary  U>  the  finn,  by  it«  proper  name,  was  left 
by  birn  at  thin  office.  F.  Shaw«  when  sabseqoently 
mu*j\  on  thjM  {mfier,  defended  upon  the  groond  that 
iUiH  noti(X'  H'UM  not  Hufficient  to  bind  him,  bat  the 
Oiurt  held  that  it  wa8  good,  ^<  because  it  was  sent 
to  what  ha^l  Un^n  the  {Jace  of  business  of  the  firm, 
wh(?nj  itM  affairn  were  actually  in  process  of  settle- 
ment under  the  trust/'  It  is  true  that,  in  the 
opinion  announced,  the  fact  of  Shaw  being  a  fugitive 
at  the  tini(*.  of  the  notice  is  given  its  due  weight 
liy  tlui  Oinrt,  Init  this  was  not,  by  any  means,  con- 
trolling  in    the   conclusion   rjBached. 

So,  in  r.r  jfarfr  Bahr^  L.  R.,  4  Ch.  Div.,  795, 
the  fiictH  were,  that  Bellman  &  Co.,  -who  had  done 
buHincHH  at  *'()ak  Brewery,"  but  were  no  longer 
doinj^  HO,  drew  drafts  on  one  Hay,  which  were  dis- 
honored. Before  their  maturity.  Bellman  had  be- 
come bankrupt,  and  a  trustee  had  been  appointed 
for  his  ostnto.  Notice  of  dishonor  was  directed  to 
the  drawers  at  **Oak  Brewery,"  and,  yet,  in  the 
absemv  of  proof  that  the  trustee  was  in  possession 
of  the  old  placH^  of  business  of  the  firm,  the  notice 
was   held   to   In*   sufficient. 

Asrain,  in  {W^fv*  Xatlonul  liank  v.  SAafr,  79 
^laim\    :Ut?    iS.    C     10   At.     Rep.,     67^,    upon    facts 
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like  those  considered  in  Bank  v.  Shawj  stij^^a,  and 
in  an  action  against  the  indorsers,  the  Court  say: 
'*  Notices  were  addressed  to  them  at  their  former 
place  of  business,  where  their  affairs  were  being 
settled  by  a  trustee  to  whom  they  had  made  an  as- 
signment for  the  benefit  of  their  creditors,  and  we 
have  no  doubt  that  the  notices  were  received  by  the 
latter.       Notices   so   sent  and  .mailed   are   sufficient." 

It  is  unnecessary  to  extend  the  discussion  of  this 
question.  It  is  sufficient  to  say  that,  in  view  of 
all  the  facts  of  this  case,  as  well  as  in  the  light 
of  these  authorities,  we  have  no  hesitation  in  hold- 
ing that  the  corporation  is  liable  as  indorser  on  all 
this  paper,  where  notices  of  protest  were  addressed 
to   it  in   its    corporate   name. 

But  it  is  insisted,  however,  that  at  least  the  cor- 
poration is  not  liable  on  the  two  notes  the  notices 
of  the  protest  of  which  were  addressed  by  the  No- 
tary to  *'G.  W.  Stainback,  assignee  of  the  Junk 
Bros.  Lumber  &  Manufacturing  Company."  Whether 
notice  of  protest  to  the  trustee  of  a  bankrupt's  es- 
tate, or  to  the  assignee  of  an  insolvent  assignor 
making  a  general  assignment,  is  sufficient,  has  been 
the  subject  of  uncertainty  of  opinion  with  some  of 
the   text   writers,    and   of    conflict   among   others. 

Mr.  Byles,  in  his  M^ork  on  Bills  (Wood's  Ed.), 
p.  294,  says:  **If  the  drawer  of  a  bill  become 
bankrupt,  notice  must,  nevertheless,  be  given  to  him, 
whether  a  trustee  be  appointed  or  not."  A  number 
of    English  cases  are  cited   by  the  author  in  his  note 
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^  to   this   text,    some   of    which    support    it,    and   others 

0  do   not. 

Parsons  says:  '*If  a  person  entitled  to  notice  be 
bankrupt,  notice  should  be  given  to  him,  if  the  as- 
signees are  not  yet  appointed;  if  they  are,  notice, 
perhaps,  should  be  given  to  them,"'  etc.  1  Parsons 
on  Notes   and   Bills,    500. 

Judge  Story  says:  "If  the  party  entitled  to  no- 
tice be  a  bankrupt,  and  assignees  have  been  ap- 
pointed, and  the  holder  knows  it,  notice  should  be 
given   to   them."       Story   on   Prom.    Notes,   Sec.   307. 

Mr.  Daniel  says:  '^If  the  party  be  a  bankrupt, 
it  is  best  to  give  notice  to  him  and  to  his  assignee 
also."  If,  however,  ''given  to  the  assignee  alone, 
it   would   probably   be  sufficient.''       2   Daniel,   §  1002. 

On  the  other  hand,  Mr.  Chitty  says:  ''If  the 
party  entitled  to  notice  be  a  bankrupt,  notice  should 
be  given  to  him  before  the  choice  of  assignees,  and, 
after  such  choice,  to  them."     Chitty  on  Bills,   p.   228. 

The  author  of  the  article  on  Bills  and  Notes  (Mr. 
Charles  Merrill  Hough,  of  the  New  York  bar)  in  2 
Am.  &  Eng.  Enc.  of  Law,  p.  412,  says:  "Upon 
the  bankruptcy  of  an  indorser,  and  before  the  ap- 
pointment of  an  assignee,  the  bankrupt  himself  is 
the  proper  person  to  notify,  but  the  assignee,  when 
appointed,    should    receive   all   notices   of    dishonor." 

Mr.  Tiedeman  says:  "If  the  drawer  or  indorser 
be  bankrupt,  notice  should  be  given  to  the  assignee, 
if  there  be  one,  particularly  if  the  party  has  ab- 
sconded. ' ' 
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In  one  of  the  latest,  and,  perhaps,  the  most  elab- 
orate, of  the  treatises  on  the  subject  of  commercial 
paper  —  that  of  Mr.  Randolph  —  the  author  says:  ^ 
^ 'After  the  drawer  or  indorser  of  a  bill  has  become 
bankrupt,  notice  of  its  dishonor  must  be  given  to 
him    or    to    his    assignee;  *         *         *  if     an 

assignee  has  been  appointed,  and  his  appointment  is 
known,  the  notice  should  be  given  to  him."  3 
Randolph,    Sec.    1243. 

Mr.  Wade,  in  his  work  on  '' Notice,"  says: 
*'When  the  indorser  or  drawer  becomes  bankrupt 
subsequent  to  drawing  or  indorsing  the  bill  or  note, 
the  notice  should  be  given  to  the  assignee,  when 
one  has  been  selected  prior  to  the  dishonor  of  the 
instrument." 

This  question  seems  to  have  been  considered  and 
determined  in  only  three  of  the  American  Courts. 
The  Supreme  Court  of  Kentucky,  in  Callahan  v. 
Barikj  mpra^  in  the  case  of  a  voluntary  general 
assignment  for  the  benefit  of  creditors,  after  a  full 
and  careful  consideration  of  the  authorities,  an- 
nounced as  the  law  ,  of  that  State,  that  notice  to 
the  assignee,  in  such  an  assignment,  would  bind  the 
indorser  and  his  estate,  and  this  upon  the  ground 
that,  by  this  act  of  the  assignor,  he  was,  under  • 
the  assignor,  in  a  qualified  sense  at  least,  the  gen- 
eral  representative   of   his   indebtedness. 

On  the  other  hand,  the  Supreme  Court  of  Ohio, 
in  House  v.  Vinton^  43  Ohio  St.  R.,  346,  by  a 
majority   opinion,    declined   to   recognize    the    authority 
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of  this  case,  making  a  distinction  between  an  as- 
signee under  a  voluntary  general  assignment  and.  an 
assignee  in  bankruptcy.  In  this  latter  case,  how- 
ever, -  there  is  a  strong  dissenting  opinion  by  two  of 
the  Judges  of  that  Court,  in  which  the  soundness 
of  the  rule,  as  announced  by  the  Kentucky  Court, 
is   earnestly   insisted   upon. 

The.  case  of  Casco  Nati/mal  Bank  v.  Shaw,  79 
Maine,  376,  is  in  harmony  with  the  rule  in  Calla- 
haii  V.  BanJc^  supra^  although  the  latter  case  is  not 
mentioned   in   the   opinion   of    the   Court. 

This  question  has  been  heretofore  undetermined  in 
this  State,  and  we  are  at  liberty,  therefore,  Jo  es- 
tablish that  rule  which  is  most  in  accord  with  what 
we  conceive  to  be  the  weight  of  authority  and  rea- 
son. We  are  satisfied,  therefore,  to  hold  the  law 
to  be  that,  whenever  a  general  assignment  is  made, 
as  contemplated  by  our  law,  that  the  assignee  in 
such  assignment  so  far  stands  in  the  shoes  of  his 
assignor  that  notice  to  such  assignee  of  the  nonpay- 
ment of   indorsed   paper   will   bind   such   indorser. 

The  judgment   of  the   Court   below   is   alBrmed. 
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ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


WESTERN  DIVISION. 


JACKSON,  APRIL  TEKM,  1895. 


Insurance   Co.    v,    Lauderdale. 

(Jacksan.       April    11,    1895.) 

Life  and  Accident  Insurance.    Misstatemeiit  in  application. 

If  assured  falsely  states,  in  his  application  for  a  life  and  accident 
policy,  that  his  **  habits  are  correct  and  temperate,"  and  the 
truth  of  that  statement  is  warranted  and  made  the  basis  of 
the  contract  of  insurance,  and  a  conditon  precedent  to  the  va- 
lidity of  the  policy,  the  policy  is  void,  and  it  is  not  essential,  in 
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such  case.  *'that  the  misstateinent  mnst  be  willful  mud  inten- 
tionallj  made  and  known  at  the  time  to  be  false." 

Case  cited  and  approved:    Bojd  r.  Insurance  Col.  90  Tenn..  215; 
6  Fed-  Rep..  672:  90  Pa,  St.,  lid. 


FROM     TIPTOX. 


Appeal  in  error  from  Circuit  Court  of  Uptoii 
County.      Thos.    J.    Flippix,    J. 

C.  B.  SiMOXTox  and  J.  C.  Boales  for  Insurance 
Company. 

G.  W.  Smitheal,  N.  W.  Baptist,  and  Petton 
J.    Smith   for   Lauderdale. 

McAlister,  J.  This  is  a  suit  upon  a  policy  of 
accident  insurance  issued  by  the  plaintiff  in  error 
upon  the  life  of  Munford  Lauderdale,  and  made 
payable,  in  the  event  of  his  death,  to  his  wife,  Mrs. 
Jessie  Lauderdale.  The  indemnity  provided  by  the 
contract  of  insurance  was  against  injuries  happening 
to  the  insured  from  external,  violent,  and  accidental 
means,  which,  in  case  of  temporary  disability  or 
permanent  misadventure,  was  to  be  apportioned  ac- 
cording to  a  graduated  scale;  but,  in  the  event  such 
injuries  resulted  in  death,  the  whole  principal  of 
$2,000    became   payable. 

The  said  Munford  Lauderdale  resided  in  Coving- 
ton, and,  on  the  night  of  March  21,  1893,  during 
the    absence    of    the    other    members   of    the    family, 
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the  residence  caught  fire,  and,  in  the  conflagration, 
the   said   Munford   was   burned   to   death. 

The  policy  of  insurance  recites  that  it  is  issued 
in  consideration  of  the  warranties  in  the  applica- 
tion, etc.  The  application,  which  was  ^  signed  by  the 
said  Munford  Lauderdale,  stipulates  that  the  state- 
ment  of  facts  therein  made  are  warranted  to  be  true, 
iind,  if  found  untrue  in  any  respect,  the  policy  shall 
be  void.  It  further  recites  that  the  application  and 
warranty  shall  constitute  the  basis  of  the  contract 
l^etween  the  insured  and  the  company.  Among  other 
statements  made  in  said  application,  it  recites  that 
applicant's  habits  of  life  are  correct  and  temperate. 
The  policy  itself  provides  that  it  shall  not  cover  any 
injury  happening  to  the  insured  when  intoxicated,  or 
in  consequence  of  his  being  or  having  been  under 
the  influence  of  any  narcotic  or  any  intoxicating 
drink  whatsoever.  It  is  further  stipulated  in  the 
policy  that  the  injury  must  be  produced  by  external, 
violent,  and  accidental  means,  independently  of  all 
other   causes. 

The  insurance  company  resisted  any  liability  in 
this   case   upon   three   grounds,    to   wit: 

J^irst, — ^That  the  said  Munford  Lauderdale  falsely 
represented  in  his  application  that  his  habits  of  life 
were   correct   and   temperate. 

Second, — ^That  the  fatal  injury  happened  to  the 
insured  when  he  was  intoxicated,  and  this  fact  ex- 
empts the  company  from  liability  under  the  express 
stipulations   of   the   policy. 
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Third. — That  the  death  of  the  insured  occurred 
in  consequence  of  his  being,  or  having  been,  under 
the  influence  of  intoxicating  drink,  which  fact,  under 
the  conditions  of  the  policy,  exonerates  the  company 
from   liability.  , 

It  appears  from  the  record  that  the  said  Lauder- 
dale,  at  the  time  of  the  accident,  was  in  the  em- 
ployment of  C.  O.  &  S.  W.  R.  R.  Co.  as  repairer 
of  its  telegraph  line.  He  had  spent  the  day  in  Mem- 
phis, returning  to  Covington  about  seven  o'clock  in 
the  evening.  There  was  evidence  tending  to  show 
that  deceased  spent  most  of  that  evening  in  several 
saloons  of  the  town  of  Covington,  and  imbibed  to 
such  an  extent  that  the  barkeepers,  seeing  his  con- 
dition, declined  to  sell  him  more  liquor.  At  a  late 
hour  he  was  {persuaded  by  one  Campbell  to  go  home, 
the  latter  accompanying  him.  Reaching  home,  Lau- 
derdale, unchained  a  favorite  bull  dog,  which  followed 
him  to  his  bedroom.  Campbell  states  that  he  then 
played  on  the  violin  for  the  amusement  of  Lauder- 
dale and  the  dog.  This  witness  testified  that  he 
considered  Lauderdale,  on  the  night  of  March  20, 
1892,  under  the  influence  of  whisky  to  some  extent, 
but  not  drunk,  or  unable  to  take  care  of  himself; 
that  deceased  would  not  let  witness  take  hold  of 
his  arm  when  they  were  going  home,  for  fear  some- 
one would  say  he  (Lauderdale)  was  drunk.  Witness 
went  home  with  Lauderdale  at  the  request  of  Carey 
Hill,  Lauderdale's  brother-in-law.  At  first  Lauder- 
dale  refused   to    go,    but   afterwards    consented   to   go. 
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Latiderdale  asked  witness  to  get  him  some  whisky, 
as  he  might  need  it  next  morning.  Witness  got  a 
pint  of  cocktail  of  Don  H.  Smith  for  Lauderdale. 
While  witness  and  Lauderdale  were  at  the  house, 
witness  told  Lauderdale  he  did  not  get  any  whisky 
for  him,  but  Lauderdale  afterwards  found  the  bottle 
on  the  mantelboard,  and,  as  witness  was  about  leav- 
ing, Lauderdale  took  a  mouthful  from  the  bottle,  but 
spit  it  out  and  said  he  did  not  like  it.  Lauderdale 
started  to  go  back  to  town  .when  witness  left,  but 
when  witness  told  him  most  people  had  gone  to 
bed,  he  went  back  up  the  steps.  Campbell  left  the 
house  about  twelve  o'clock,  leaving  Lauderdale  alone 
with  his  dog.  A  coal  oil  lamp,  which  had  been 
lighted  by  Campbell  and  placed  on  a  table,  was  still 
burning.  Sometime  between  twelve  and  one  o'clock 
the  house  was  discovered  to  be  on  fire.  A  witness 
who  reached  the  fire  early,  saw  a  person  in  the 
room  he  took  to  be  Lauderdale.  The  body  was 
lying  on  the  floor  with  the  face  downwards.  The 
fire  was  then  all  through  the  room.  The  next  morn- 
ing the  remains  were  found  charred  and  indistinguish- 
able. A  pair  of  iron  pliers,  which  Lauderdale  al- 
ways carried,  were  found  near  the  remains;  also  a 
key  ring,  a  rim  ,  of  a  pocketbook,  pants  buttons, 
and  two  buckles.  The  remains  of  the  dog  were 
found  within  five  or  six  feet  of  the  body.  It  was 
by  these  means  that  the  body  of  Lauderdale  was 
identified. 

There   was    a    verdict    and    judgment    in    favor   of 
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the  plaintiflf  below  for  $2,133.  The  insurance  com- 
pany appealed,  and  has  assigned  errors.  The  first 
assignment  is  based  upon  the  concluding  portion  of 
the  following    instruction   to   the  jury: 

On  the  question  of  warranties  in  the  insured's 
application  for  the  policy,  His  Honor  charged  as  fol- 
lows: ''It  is  now  claimed  that  the  statement  sub- 
scribed by  the  deceased,  Munford  Lauderdale,  to  the 
effect  that  his  habits  of  life  were  correct  and  tem- 
perate, was  untrue,  and,  by  the  express  terms  of  the 
policy,  render  it  null  and  void.  In  other  words,  it 
is  claimed  that  his  habit  as  to  drinking  was  not  tem- 
perate; that  he  was  at  that  time,  and  prior  thereto, 
addicted  to  drinking  to  excess,  and  in  this  particu- 
lar his  habit  of  life  was  not  temperate.  Now,  if 
you  find  from  the  proof  that,'  when  this  statement 
was  made  and  this  policy  was  issued,  that  statement 
in  the  application  was  not  true,  and  the  habits  of 
said  Lauderdale  were  not  temperate,  in  the  particu- 
lar indicated,  that  would  avoid  the  policy,  and  the 
'  plaintiff  could  not  recover;  but,  to  have  this  effect, 
the  misstatement  must  be  willful  and  intentionally 
made,    and   known   at  the  time   to   be   false." 

So  much  of  the  above  charge  as  follows  the  word 
*'but,"  and  to  the  end  of  the  sentence,  is  assigned 
as  error,  to  wit:  ''That  the  misstatement  must  be 
willful  and  intentionally  made,  and  known  at  the 
time   to    be   false." 

We  are  of  opinion  this  instruction  was  manifestly 
erroneous. 
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In  the  application  referred  to  is  the  following 
statement:  '*!  hereby  apply  for  insurance  against 
bodily  injuries  caused  solely  by  violent,  external,  and 
accidental  means,  to  be  based  upon  the  following 
statement  of  facts,  all  of  which  I  hereby  warrant 
to  be  true.  If  found  to  be  untrue  in  any  respect, 
then,  in  every  such  case  the  policy  issued  hereon 
shall   be  null  and  void." 

Following  the  above,  at  division  11,  letter  a,  is 
the  following:  "My  habits  of  life  are  correct  and 
temperate.'' 

The  closing  paragraph  of  said  application  is  in 
the  words  following:  "I  hereby  agree  that  this  ap- 
plication and  warranty,  together  with  all  the  pre- 
mium paid  [by]  me,  shall  be  the  basis  of  the  con- 
tract between  the  company  and  me,  and  I  accept 
the  policy  which  said  company  shall  issue  on  this 
application,   subject   to    all    the    conditions,    provisions, 

• 

and  classifications  contained  in  such  policy  or  referred 
to  therein,  which  I  understand  cannot  be  altered, 
changed,  or  waived  by  any  agent  of  said  company, 
either  before  or  after  the  issuance  thereof,"  and  the 
same  was  signed  by  the  insured,  Munford  Lauderdale. 
**The  substance  of  the  decisions  relating  to  the 
subject  of  warranty  in  insurance  contracts  is  that 
the  truth  of  all  statements  warranted  to  be  true  is 
a  condition  precedent  to  the  liability  of  the  insurer; 
for  if  the  statements  so  warranted  are  untrue,  there 
is  no  contract.  Where  the  policy  recites  that  the 
statements  made   in   the   application    are    warranted  to 
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be  true  and  are  the  basis  of  the  contract,  and  that 
any  misstatements  in  the  application  should  make  the 
policy  void,  the  answers  in  the  application  are  war- 
ranties."     Bacon's   Life   Insurance,    Sec.    194. 

Says  Mr.  May,  in  his  work  on  Insurance,  viz.: 
''No  particular  form  of  words  is  necessary  to  con- 
stitute a  warranty.  Any  statement  or  stipulation 
upon  the  literal  truth  or  fulfillment  of  which  in  the 
intention  of  the  parties  the  .validity  of  the  contract 
is  made  to  dej^end,  *  *  *  amounts  to  a  warranty. 
But  no  particular  form  of  words  will  make  a  state- 
ment or  stipulation  a  warranty,  not  even  the  use  of 
the  word  'warranty,'  where  it  is  apparent,  from  the 
context  or  from  the  other  parts  of  the  contract, 
that  it  is  not  the  intention  of  the  parties  to  make 
the  validity  of  the  contract  depend  on  the  literal  truth 
or  fulfillment  of  the  statement  or  stipulation."  May, 
Sec.    156. 

We  are  of  opinion  that  the  statements  made  by 
the  assured  in  his  application  for  the  policy,  in  re- 
spect to  his  habits,  were  not  mere  representations, 
but  absolute  warranties.  Those  statements  were  made 
in  respect  to  a  material  matter  that  vitally  affected 
the  contract,  and,  if  untrue,  invalidated  the  whole 
insurance,  whether  the  misstatement  was  willful  and 
intentional  or  made  through  inadvertence.  Indeed, 
in  this  view  of  the  case,  it  is  immaterial  whether 
such  statements  be  called  representations  or  war- 
ranties. As  stated  by  this  Court  in  Bor/d  v.  //j^- 
surajice    Co,^    90   Tenn.,    215,    "if,    however,   the   rep- 


APRIL  TERM,   1895.  643 

Insurance  Co.  v.  Lauderdale. 

resentation  be  of  a  fact  material  to  the  risk,  and 
be  relied  upon  by  the  insurer,  it  is  the  undoubted 
general  rule  that  such  representation,  whether  made 
intentionally  or  through  mistake  and  in  good  faith, 
avoids  the  policy."  The  materiality  of  the  appli- 
cant's statement  in  respect  to  his  habits  on  the  sub- 
ject of  temperance  will  not  be  controverted.  Appli- 
cations for  life  and  accident  insurr^nce  invariably  con- 
tain questions  bearing  upon  the  habits  of  the  appli- 
cant, especially  in  regard  to  the  use  of  intoxicants. 
The  use  of  intoxicating  liquors  and  drunkenness  are 
pernicious  habits,  tending  to  shorten  life,  and  for  this 
reason  such  risks  are  avoided  bv  well-regulated  life 
insurance  associations.  Schultz  v.  Matiutl  Life  In- 
mtmnce  Co,,  6  Fed.  Rep.,  672;  90  Pa.  St.,  118. 
Accident  insurance  companies  also  avoid  such  risks, 
for  the  reason  that  such  indulgences  render  the  as- 
sured incapable  of  discerning  danger,  and  especially 
incapacitate  him  for  avoiding  its  consequences  after 
it  is  discovered.  The  statement,  therefore,  of  the 
applicant  in  this  case  that  his  habits  were  correct 
and  temperate,  was  most  material  to  the  risk,  whether 
it  be  called  a  representation  or  a  warranty,  and,  if 
untrue,  it  avoided  the  policy.  It  was,  therefore, 
erroneous  for  the  Court  to  charge  ''that,  to  have 
this  effect,  the  misstatement  must  be  willful  and  in- 
tentionally made,  and  known  at  the  time  to  be  false." 
The  judgment  is  reversed  and  the  cause  remanded 
for   a   new   trial. 
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fll7     677 

{Jad'Hon.       April    16,    1895.) 

1.  Statutes.     Imposing  taxes y  fufw  coiistriiecL 

It  is  a  general  rule  that,  in  the  interpretation  of  all  statntes 
levying  taxes  or  duties  upon  subjects  or  citizens,  not  to  extend 
their  provisions,  by  implication,  beyond  the  clear  import  of  the 
language  used,  or  to  enlarge  their  operation  so  as  to  embrace 
matters  not  specifically  pointed  out,  although  standing  upon  a 
close  analogy.  In  every  case,  therefore,  of  doubt,  such  statutes 
afe  construed  most  strongly  against  the  government  and  in 
favor  of  the  citizen  or  subject,  because  burdens  are  not  to  be 
imposed  beyond  what  the  statutes  expressly  and-  clearly  im- 
port.    (Post,  pp.  648,  649,) 

Cases  cited  and  approved:  2  Story,  369;  5  Blatch.,  202;,  9  Pick., 
412. 

2.  Same.     Same.     Case  in  judgment 

Hence,  a  statute  that  imposes  specific  taxes  for  municipal  pur- 
poses upon  certain  enumerated  privileges,  and,  upon  all  other 
privileges  not  therein  enumerated,  a  tax  equal  to  that  imposed 
for  State  purposes,  does  not  embrace  or  operate  to  tax  for 
municipal  purposes  a  privilege  created  and  taxed  for  State 
purposes  subsequently  to  the  passage  of  such  statute.  {Post, 
pp,  64&~648,  649.) 

Acts  construed:  Acts  1893,  Ch.  89,  {4;  Acts  1879,  Chi  11. 


FROM      SHELBY. 


Appeal    in    error    from    Circuit    Court    of     Shelby 
County.      L.    H.    Estes,    J. 
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Metcalf  &   Walker  for   Memphis. 

John  T.   Moss  and  J.    P.   Edmondson   for  Bing. 

McAlister,  J.  This  is  a  proceeding  by  the  city 
of  Memphis  against  the  defendant,  Bing,  and  twenty 
other  Chinamen,  to  enforce  against  each  defendant  the 
payment  of  a  license  tax  for  the  privilege  of  con- 
ducting a  public  laundry  in  the  city.  The  Circuit 
Judge,  who  heard  the  case  without  a  jury,  was  of 
opinion  the  defendants  were  not  liable  for  the  tax, 
and  pronounced  judgment  in  their  favor.  The  city 
appealed.  It  bases  its  right  to  collect  this  tax  upon 
the  general  revenue.  Act  of  1893,  Ch.  89,  Sec.  4, 
p.  115,  which  declares  that  public  laundries,  other 
than   steam,    shall   pay,    each,    per   annum,    $15. 

The  insistence  is,  that  the  Legislature,  by  this 
act,  declared  this  ])usiness  a  taxable  privilege,  not 
only  for  the  benefit  of  the  State,  but  likewise  for 
the  benefit  of  the  taxing  district.  This  act  was  ap- 
proved April  10,  1893,  and,  up  to  that  date,  the 
business  of  hand  laundries  had  never  been  declared 
a  taxable  privilege.  A  few  days  prior  to  the  pas- 
sage of  this  act,  to  wit:  on  April  5,  1893,  the 
Legislature  passed  an  act  restoring  to  the  city  of 
Memphis  the  power  to  levy  taxes  on  property  and 
privileges.  Prior  to  this  date,  the  General  Assembly 
of  the  State  assessed  taxes  on  property  and  privi- 
leges  for  the  city  of  Memphis,  which  was  then 
known  as  the  taxing  district.  By  the  Act  of  1893, 
the   city   was    rehabilitated   with    corporate    autonomy. 
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and  authorized  to  exercise  the  taxing  power,  as  an 
arm  of  the  State  government.  The  city  was  thus 
clothed  with  the  power  to  l^vy  a  tax  for  municipal 
purposes  upon  all  occupations  and  vocations  declared 
to  be  privileges  by  the  laws  of  the  State.  The 
Act  of  April  10,  1893,  declared  the  business  of 
public  hand  laundries  to  be  a  privilege,  and  levied 
a  tax  thereon  of  |15  for  State  purposes.  The  city 
of  Memphis,  however,  has  not,  by  ordinance  or  other 
corporate  act,  laid  any  tax  upon  this  occupation  for 
municipal  purjwses. 

An  ingenious  argument,  however,  has  been  sub- 
mitted by  counsel  for  the  city ,  to  show  that  such 
legislation  on  the  part  of  the  city  was  unnecessary, 
for  the  reason  that  the  Legislature  had  already  laid 
a  tax  upon  this  business  for  the  benefit  of  the  tax- 
ing district,  and  that  when  the  Act  of  April  5, 
1893,  was  passed  restoring  the  taxing  power  to  the 
city,  it  was  expressly  provided  "that  all  laws  im- 
posing privilege  taxes  for  said  municipality  shall  re- 
main in  force  until  changed  by  the  State  or  by 
such  municipality  under  the  authority  here  delegated." 

It  will  be  remembered  that,  under  the  Act  of 
1879,  all  taxes  on  privileges  and  property  were  levied 
for  the  municipality  directly  by  the  State.  This 
statute  enumerated  a  catalogue  of  privileges,  and 
taxed  them  all  for  municipal  purposes.  This  Act 
further  provided  "that  there  is  hereby  assessed  on 
all  privileges  not  herein  specifically  enumerated,  a 
tax    equal    to    the    tax    assessed    for    State    purposes, 
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the  same  to  be  collected  as  other  privileges  are 
collected."  This  Act  was  amended  bv  the  Act  of 
1881  fixing  the  minimum  tax  on  such  privileges  at 
ten  ^dollars.  When  this  legislation  was  enacted,  in 
1879  and  1881,  the  State  had  not  declared  the 
business  of  a  public  hand  laundry  to  be  a  taxable 
privilege,  and  no  such  legislation  was  enacted  until 
April  10,  1893,  or  more  than  twelve  years  there- 
after. The  determinative  question  then  is,  whether 
the  Act  of  1879,  assessing  a  tax  on  all  privileges 
not  therein  specifically  enumerated,  fixes  a  tax  upon 
a  privilege  not  then  created,  and  not  brought  into 
existence   until   more   than   twelve   years   thereafter. 

It  would  seem  that  the  mere  statement  of  this 
proposition  would  import  its  own  refutation,  espe- 
cially since  it  appears  that,  in  the  meantime,  the 
power  of  taxation  has  been  restored  to  the  city, 
and  it  has  not  chosen  to  tax  this  occupation  as  a 
municipal  privilege.  It  is  admitted  by  couns^  for 
the  city  that,  under  its  rigid  literalism,  the  Act  of 
1879  only  embraced  the  State  privileges  then  cre- 
ated and  taxed.  It  will  be  observed  that  the  Act 
of  1879  provides  for  a  municipal  privilege  tax  equal 
to  the  tax  assessed  for  State  purposes.  The  word 
assessed  is  in  the  past  tense,  and  refers  to  taxes 
already  assessed  on  privileges,  and  cannot  be  held 
to  have  a  prospective  application  to  privileges  there- 
after created.  The  force  of  this  construction  is  ad- 
mitted by  counsel  for  the  city,  but  his  insistence  is 
<*that    the    spirit    and    intent    of    the    Act    was    that 
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any  privilege  not  specifically  enumerated,  but  which, 
by  subsequent  Acts  of  the  Legislature,  might  be  de- 
clared and  assessed  as  a  privilege  for  the  State, 
should  be  likewise  assessed  in  the  same  amount  for 
the  city."  We  cannot  think  this  tax  is  within  either 
the   letter   or   the   spirit  of    the   law. 

It  is  true,  as  .stated  by  Mr.  Cooley  in  his  work 
on  Taxation,  page  198,  '<that  the  underlying  princi- 
ple of  all  construction  is  that  which  seeks  the  in- 
tent of  the  Legislature  in  the  words  employed  to 
express  it.  Beyond  the  words  we  are  not  to  look, 
where  the  meaning  is  plain  and  intelligible."  The 
same  author  quotes  with  approval,  the  following  lan- 
guage from  Dwarris  on  Statutes,  pp.  742-749,  viz.: 
''It  is  a  well  settled  rule  of  law  that  every  charge 
upon  the  subject  must  be  imposed  by  clear  and  un- 
ambiguous language.  Acts  of  Parliament  which  im- 
pose a  duty  upon  the  public  will  be  critically  con- 
strue* with  reference  to  the  particular  language  in 
which  they  are  expressed.  When  there  is  any  am- 
biguity found,  the  construction  must  be  in  favor  of 
the  public,  because  it  is  a  general  rule  that,  when 
the  public  are  to  be  charged  with  a  burden,  the 
intention  of  the  Legislature  to  impose  the  burden 
must  be   explicitly   and   distinctly   shown." 

Mr.  Justice  Story,  in  giving  reasons  for  holding 
that  the  revenue  act  of  1841  did  not  intend  to  levy 
a  certain  permanent  duty  on  indigo,  said:  ''My  rea- 
sons for  this  conclusion  are  these:  In  the  first  place, 
it   is,    as   I   conceive,    a   general    rule    that   in   the   in- 
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terpretation  of  all  statutes  levying  taxes  or  duties 
upon  subjects  or  citizens,  not  to  extend  their  pro- 
visions by  implication  beyond  the  clear  import  of  the 
language  used,  or  to  enlarge  their  operation  so  as  to 
embrace  matters  not  specifically  pointed  out,  although 
standing  upon  a  close  analogy.  In  every  case,  there- 
fore, of  doubt,  such  statutes  are  construed  most 
strongly  against  the  government  and  in  favor  of  the 
citizen  or  subject,  because  burdens  are  not  to  be 
imposed  beyond  what  the  statutes  expressly  and 
clearly  import."  See  United  States  v.  Wigglesworth^ 
2    Story,    369. 

Said  Mr.  Justice  Nelson:  '*  Duties  are  never  im- 
posed upon  the  citizen  upon  vague  or  doubtful  in- 
terpretations."      Powem   V.    Barney^    5    Blatch.,    202. 

Statutes  which  impose  restrictions  upon  trade  or 
common  occupations,  or  which  levy  an  excise  or  tax 
upon  them,  must  be  strictly  construed.  Parker,  Ch. 
J.,    in    Sewell   v.    Jones^    9    Pick.,    412. 

Parsons  in  his  treatise  on  Contracts,  Vol.  III., 
page  287,  states  the  rule  thus:  ''It  is  a  well-set- 
tled principle  that  every  charge  upon  the  subject 
must  be  imposed  by  clear  and  unambiguous  words. 
*  *  *         But    it    is    equally    certain    that    no 

interpretation  will  be  adopted  which  must  defeat  the 
purpose  of  the  law,  provided  the  language  of  the 
statute  admit,  fairly  and  rationally,  of  an  interpre- 
tation   which    sustains   that   purpose." 

The  plain  import  of  the  language  employed  in 
the   Act   of    1879   is,    that    all    privileges    not   therein 
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specifically  enumerated,  but  already  created  and  as* 
sessed  for  State  purposes  shall  likewise  be  liable  for 
municipal  privilege  taxes.  The  business  of  hand 
laundries  was  not  then  a  taxable  privilege,  and  liie 
Act  of  1879  had  no  such  expansive  quality  as  could 
be  made  to  reach  out  and  bring  within  its  grasp  a 
privilege  which  was  not  brought  into  existence  until 
twelve  years  afterwards.  This  would  indeed  be  a 
farfetched  construction,  which  we  hold  to  be  entirely 
unwarranted  by  the-  language  of  the  Act. 
Affirmed. 


APRIL  TERM,   1895.  651 


Mills  1?.  Bennett. 


Mills  v,  Bennett. 

{Jackson,       April    18,    1895.) 

1.  ExsMPTiONS.     Waiver  of. 

A  person  contracting'  a  debt  cannot,  by  a  contemporaneous  and 
simple  waiver  of  benefit  of  the  exemption  laws,  confer  upon 
his  creditor  the  right,  upon  obtaining*  judgment  for  his  debt, 
to  levy  his  execution,  over  the  debtor's  objection,  upon  exempt 
property.  Such  agreement  is  contrary  to  public  policy  and 
void.     {Post,  pp.  651-657.) 

Cases  cited  and  approved :  10  Bush,  156  (S.  C,  19  Am.  Rep.,  61) ; 
83  111.,  147  (S.  C,  25  Am.  Rep.,  301) ;  22  N.  Y.,  240  (S.  C,  78  Am. 
Dec.,  186);  20  Iowa,  376;  15  La.  An.,  345;  20  Fla.,  558  (S.  C, 
51  Am.  Rep.,  618) ;  8  How.  Pr.,  547. 

Cited  and  distinguished:  Denny  v.  White,  2  Cold.,  283;  Cox  v. 
Ballentine,  1  Bax.,  362;  Cronan  v*  Honor,  10  Heis.,  534;  60 
Ala.,  313. 

2.  Same.    Same. 

And  such  waiver  is  equally  ineflPectual  whether  made  by  the 
head  of  a  family  or  by  a  single  person  entitled  to  exemptions 
(Post,  p.  ^57.) 


FROM    SHELBY. 


Appeal    in    error   from    Second    Circuit     Court    of 
Shelhy   County.      J.    S.    Galloway,    J. 

B.    F.    Booth   for   Mills. 

M.    D.    Fleming   for   Bennett. 

McAlister,    J.      The    only   question   presented   for 
determination   in   this   cause   is   whether  a  debtor  may 
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waive  his  exemptions  for  the  benefit  of  his  creditor. 
The  stipulation  for  a  Vaiver  of  exemptions  was  in- 
corporated  in   the   following   note,    viz.; 

''Memphis,  Tenn.,  August  23,  1894. 
*' Thirty  days  after  date  I  promise  to  pay  to  the 
order  of  G.  M.  Anderson  five  dollars.  I  do  hereby 
agree  to  waive  my  rights  to  exemption  under  the 
laws  of  the  State  of  Tennessee  until  the  bill  is  paid 
in   full.      Value   received.  H.    H.    Bennett." 

'' Witness:  J.    M.    Simms, 

^'Wm.    H.    Mills." 

Indorsed:     ''I   do    hereby    ti'ansfer   the   within    nota 
to   W.    H.    Mills.  G.    M.    Anderson." 

The  defendant,  Bennett,  is  a  daily  laborer  in  the 
employment  of  Stewart,  Gwynne  &  Co.,  a  mercan- 
tile firm  in  the  city  of  Memphis.  The  creditor  i& 
seeking,  by  these  proceedings,  to  subject  to  the  pay- 
ment of  his  judgment  wages  due  Bennett,  which 
are  exempt  by  law  from  execution,  seizure,  or  at- 
tachment.       Code,.  §  2931. 

It  apjiears  from  the  record  that  Bennett  is  the 
head  of  a  family,  with  a  wife  and  three  children. 
This  consideration,  however,  is  immaterial,  since  it 
is  not  necessarv,  in  order  to  entitle  the  defendant  to 
this  particular  exemption,  that  he  should  have  been 
the  head  of  a  family.  Of  course  this  fact  only 
emphasizes  the  necessity  for  such  exemption,  but  it 
is  not  material  as  a  matter  of  law.  There  are 
other   exemptions  which  are   dependent  upon   this  con- 


APRIL  TERM,   1895.  653 

Mills  V.  Bennett. 

dition,  and  the  validity  of  contracts  entered  into  by 
the  head  of  the  family  is  considered  from  this  point 
of  view.  It  will  be  observed  that  the  defendant  in 
this  case,  upon  the  face  of  the  note,  waives  all  his 
exemptions — those  secured  to  him  as  the  head  of  a 
family  and  those  which  he  is  entitled  to  independ- 
ently of  the  family.  Is  such  a  contract  valid  and 
enforcible?  It  was  held  in  the  case  of  Denny  v. 
White^  2  Cold.,  283,  '*that  the  property  exempt 
from  execution  in  the  possession  of  the  head  of  a 
family  is  held  by  him  for  the  use  and  benefit  of 
the  family;  and  while  he  has  the  right  to  sell  or 
exchange  such  property,  it  cannot  be  levied  on  and 
sold  on  execution  by  his  consent,  this  being  a  priv- 
ilege he  cannot  waive."  Said  the  Court,  viz.  : 
^'The  language  of  the  Act  is  imj^rative.  The 
property  exempt  shall  not  be  liable  to  seizure  and 
sale  by  execution,  and  the  head  of  the  family  can- 
not waive  the  right,  as  those  dependent  on  him  are 
under  the  protection  of  the  law,  and  secured  in  the 
enjoyment   of    the   property." 

In  the  case  of  Cox  v.  Ballantiiie^  1  Bax.,  362, 
it  was  held  that  ''the  head  of  the  family  has  the 
right  to  sell,  exchange  or  mortgage  the  exempt  prop- 
erty, and  the  Legislature  has  no  power  to  prohibit 
him."  See,  also,  C roium  v.  Honor ^  10  Heis.,  534. 
It  is  suggested  that  these  cases  are  somewhat  con- 
tradictory and  perhaps  irreconcilable.  The  conflict, 
we   think,    is   more   apparent   than   real. 

''There    is    an    essential    difference,"    says    the    Su- 
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preme  Court  of  Kentucky,  ''between  an  executed  con- 
tract, by  which  the  owner  is  divested  of  title,  and  an 
executory  agreement,  by  which  the  debtor  merely 
promises  that,  in  the  future,  he  will  not  take  advan- 
tage of*  or  claim  the  l>enefit  of  a  particular  statute. 
*  *  *  The  law,  in  its  wisdom,  for  the  protection  of 
the  poor  and  needy,  hag  said  that  certain  property 
shall  not  be  liable  for  debt,  not  so  much  to  relieve 
the  debtor  as  to  protect  his  family  against  such  im- 
provident acts  on  his  part  as  would  reduce  them  to 
want.  *  *  *  If  such  a  contract  is  upheld,  the  ex- 
emption laws  of  the  State  would  be  virtually  obsolete 
and  the  destitute  deprived  of  all  claim  they  have  to 
its  beneficent  provisions."  Moxh>y  v.  Ragan^  10 
Bush,    156    (S.    C,    19   Am.    Rep.,    61). 

Says  the  Supreme  Court  of  Illinois:  ''That  such 
a  waiver,  where  the  same  is  attempted  to  be  made 
by  an  executory  contract,  is  inelBfectual  and  will  not 
be  enforced,  is  definitely  settled.  *  *  *  Such  con- 
tracts contravene  the  policy  of  the  law,  and  hence 
are  inoperative  and  void.  The  owner  may,  if  he 
choose,  sell  6r  otherwise  dispose  of  any  property  he 
may  have,  however  much  his  family  may  need  it, 
but  the  law  will  not  aid  in  that  regard,  nor  per- 
mit him  to  contract,  in  advance,  that  his  creditors 
may  use  the  process  of  the  Courts  to  deprive  his 
family  of  its  use  and  l)enefit,  when  an  exemption 
has  been  created  in  their  favor.  Laws  enacted  from 
considerations  of  public  concern  and  to  subserve  the 
general    welfare,    cannot    l^e    abrogated    by   mere    pri- 
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vate   agreement."      RecJd  v.    Kelly,    82   111.,    147    (S. 
C,  '25   Am.    Rep.,    301). 

Says  Judge  Denio:  *'The  maxim,  ^tnodxis  et  con- 
ventio  vincunt  legem,'^  is  not  of  universal  application. 
It  applies  only  to  agreements  in  themselves  legal. 
Where  no  rule  of  law  or  principle  of  public  policj'^ 
is  concerned,  the  parties  may,  by  contract,  make  a 
law  for  themselves.  One  object  of  municipal  law  is 
to  promote  the  general  welfare  of  society.  The  ex- 
emption laws  seek  to  accomplish  this  by  taking  froifl 
the  head  of  the  family  the  power  to  deprive  it  of 
certain  property  by  contracting  debts  which  shall  en- 
able the  creditors  to  take  such  property  on  execu- 
tion." The  parties  to  this  contract  sought  to  set 
aside  those  laws  so  far  as  this  debt  was  concerned. 
This  they  could  not  do.  The  learned  Judge  says: 
*'I  am  of  opinion  that  a  person  contracting  a  debt 
cannot  agree  with  the  creditor  that,  in  case  of  non- 
payment, he  shall  be  entitled  to  levy  his  execution 
upon  property  exempt  from  execution  by  the  gen- 
eral laws  of  the  State.  *  *  *  if  effect  shall  be 
given  to  such  provisions,  it  is  likely  that  they  will 
be  generally  inserted  in  obligations  for  small  de- 
mands, and,  in  that  way,  the  policy  of  the  law  will 
be  completely  overthrown.  Every  honest  man  who 
contracts  a  debt,  expects  to  pay  it,  and  believes  he 
will  be  able  to  do  so  without  having  his  property 
sold  on  execution.  No  one  worthy  to  be  trusted 
would,  therefore,  be  apt  to  object  to  a  clause  sub- 
jecting  all   his   property  to   levy  on   execution   in   case 
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of  nonpayment.  It  was  against  the  consequences 
of  this  overconfidence  and  the  readiness  of  men  to 
make  contracts  which  may  deprive  them  and  their 
families  of  articles  indispensable  to  their  comfort,  that 
the  Legislature  has  undertaken  to  interpose.  When 
a  man^s  last  cow  is  taken  on  an  execution  on  a 
judgment  rendered  upon  one  of  these  notes,  it  is 
not  sufficient  to  say  that  it  was  done  pursuant  to 
his  consent,  freely  given  when  he  contracted  the 
debt.  The  law  was  designed  to  protect  him  against 
his  own  improvidence  in  giving  such  consent.  The 
statutes  contain  many  examples  of  legislation  based 
upon  the  same  motives.  The  laws  against  usury, 
those  which  forbid  imprisonment  for  debt,  and  those 
which  allow  a  redemption  after  the  sale  of  land  on 
execution,  are  of  this  class."  Kiieettle  v.  Nenocomh^ 
22   N.    Y.,    240    (S.    C,    78   Am.    Dec,    186). 

The  Supreme  Court  of  Iowa,  after  a  full  consid- 
eration of  the  subject,  said,  viz.:  ''Without  pursu- 
ing the  discussion  of  the  subject  further,  we  are 
agreed  in  the  conclusion  that  a  person  contracting 
a  debt  cannot,  by  a  contemporaneous  and  simple 
waiver  of  benefit  of  the  exemption  laws,  entitle  the 
creditor,  in  case  of  failure  to  pay,  to  levy  his  ex- 
ecution, against  the  defendant's  objection,  upon  ex- 
empt property.  Such  an  agreement  is  contrary  to 
public  policy,  and  will  not  be  enforced.  Curtu  v. 
O'Btwr,    20   Iowa,    376. 

In  the  case  of  Braiwh  v.  TomUrv&mi^  77  N.  C, 
388,    a   similar   waiver,    incorporated    in   a    promissory 
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note,  was  attempted  to  be  enforced.  The  Court 
said:  ''The  agreement  is  to  waive  a  right  in  con- 
travention of  State  policy,  which  agreement  this 
Court  cannot  undertake   to   enforce." 

In  Zevick^  v.  Walker^  15  La.  An.,  245,  a  sim- 
ilar  conclusion   was   reached. 

The  Supreme  Court  of  Florida,  in  Carter  v. 
Carter,  20  Florida,  558  (S.  C,  51  Am.  Rep.,  618), 
in  a  most  able  and  elaborate  opinion,  held,  viz.; 
''In  view  of  the  recognized  policy  of  the  States  in 
enacting  exemption  laws,  and  of  the  practically  uni- 
versal concurrence  of  the  authorities  on  the  identi- 
cal question,  our  conclusion  is  that  the  waiver  of 
the  benefit  and  pr6tection  of  the  exemption  laws 
contained  in  this  note  is  not  valid  to  defeat  a  claim 
of  exemption."  See,  also,  CraAof(rrd  v.  Lockwood, 
8    How.    Pr.,    547. 

The  result  of  our  examination  is  that  the  main 
current  of  judicial  enunciation  is  against  the  validity 
of  such  contracts.  Possibly  the  only  Court  out  of 
line  is  that  of  Pennsylvania.  Such  contracts  are 
also^  sustained  in  Alabama,  but  under  the  authority 
of  an  express  statute.  Brmiyn  v.  Leitch,  60  Ala., 
313.  We  think  the  weight  of  reason  as  well  as 
authority  is  opposed  to  such  stipulations.  In  our 
view,  it  is  immaterial  whether  the  contract  is  made 
by  a  single  man  or  the  head  of  a  family.  In 
either  case  it  contravenes  a  sound  public  policy, 
and,    if    enforced,    abrogates   the   exemption   statutes. 

The  judgment  is  affirmed. 

42—10  p 
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{Jackson.       April    18,    1895.)' 

Common  Carrier.     Released  from  liabUUy  hy  cmisignor's  act 

A  common  carrier  is  released  from  liability  for  loss  of  goods, 
where,  without  fault  or  negligence  on  his  part,  the  carrier  is 
induced,  by  the  acts  and  conduct  of  the  consignor,  whether 
intentional  or  otherwise,  to  believe  that  the  goods  were  of  a 
nature  and  value  different  from  the  truth,  whereby  freight 
charges  thereon  were  diminished,  and  the  carrier's  risk  in- 
creased, while  his  care  and  vigilance  were  relaxed.  The 
facts  stated  in  the  opinion  afford  an  illustration  of  this  prop- 
osition. 

Cases  cited  and  approved:  148  U.  S.,  627;  18  Am.  &  Eng.  R.  Cases; 
1  Bissell,  35. 


FROM     SHELBY. 


Appeal  from  Second  Circuit  Court  of  Shelby  County. 
J.    S.    Galloway,    J. 

Frank   Zimmerman   for   Shackt. 

EsTES   &   Fentress   for   Railroad. 

Wilkes,  J.  This  action  was  instituted  before  a 
Justice  of  the  Peace,  in  Shelby  County,  to  recover 
from  the  defendant  railroad  company  the  value  of  a 
hamper  basket  and  its  contents,  shipped  over  the 
road    by    the     plaintiff     from    Chicago    to    Memphis. 
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There  was  judgment  before  the  Justice  of  the  Peace  for 
$15 6. 50  and  costs,  from  which  the  railroad  company 
api3ealed  to  the  Second  Circuit  Court  of  Shelby  County, 
where  the  case  was  tried  before  the  Judge  without' 
a  jury,  and  judgment  was  rendered  for  the  defend- 
ant railroad  company,  and  plaintiff  has  appealed  to 
this   Court,    and   assigned   errors. 

Plaintiff  is  a  native  of  Hamburg,  Germany.  He 
left  that  city  in  1881,  and  went  to  the  Argentine 
Republic,  where  he  remained  until  1890;  thence  to 
Brazil,  where  he  staA^ed  six  months;  thence  to  Chi- 
cago   in    1891,    and    thence   to    Memphis   in    1893. 

He  was  married  in  1892,  in  Chicago,  his  wife 
ha^dng  been,  before  and  since  her  marriage,  a  dress- 
maker  and   milliner   for   a   number   of   years. 

When  about  to  leave  Chicago  for  Memphis,  on 
December  12,  1893,  the  plaintiff  delivered  for  ship- 
ment, to  the  agent  of  the  Illinois  Central  Railroad 
Company,  a  lot  of  freight  to  be  shipped  to  Memphis, 
consisting  of  four  boxes,  two  trunks,  three  barrels, 
one  sewing  machine,  one  table,  one  bundle,  table 
leaves,  two  bundles  of  toy  chairs,  two  bundles  of 
bedding,  one  basket  and  contents,  and  a  number  of 
other   small   articles. 

Plaintiff  carried  these  goods  to  the  depot,  accom- 
panying the  express  driver,  and  his  statement  is, 
that,  the  day  being  bitterly  cold,  all  were  eager  to 
be  relieved  as  soon  as  practicable.  The  agent  of 
the  railroad  company,  seeing  the  lot  of  articles  to  be 
shipped,  cried  out  to  his  assistant  '^  household  goods," 
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and  plaintiff  standing  by  beard  this  but  said  noth- 
ing,  but  explains  in  his  testimony  that  he  had  never 
previously  8hii){)ed  any  goods  by  freight,  and  did 
not  know  there  were  different  rates  of  charges,  de- 
pending on  different  classifications  of  freight.  He 
inquired  the  amount  of  the  freight  bill,  but  was  told 
he  could  pay  it  at  Memphis,  and  he  made  no  repl}"* 
and   said   no   more. 

The  goods  were  placed  in  a  freight  car,  and  it 
was  sealed,  and  so  remained  until  it  reached  its 
destination,  when,  upon  opening  the  car  and  deliver- 
ing the  remainder  of  the  goods,  it  was  ascertained 
that  the  basket  and  contents  were  missing,  and  they 
have  never  been  found  or  delivered,  though  search 
has   been   made   for   them   by   the   railroad   company. 

The  goods  were  billed  at  1,700  pounds,  and  the 
freight  rate  charged  was  43  cents  per  hundred,  be- 
ing what  is  known  as  a  fourth  class  freight  rate. 
Ujwn  the  bill  was  written  the  words,  '' Owner's  risk; 
rel.  to  value,  $5."  Plaintiff  testifies  that  he  did 
not  know  the  meaning  of  these  words,  that  they 
were  not  explained  to  him,  and  he  could  not  ascer- 
tain, though  he  inquired  of  several  persons,  but  the 
best  impression  he  could  get  was  that  if  the  goods 
were    lost   he   would    receive   $500. 

The  words  are  shown  to  mean  that  the  goods 
are  shipped  at  the  risk  of  the  owner,  and  the  rail- 
road company  released  of  all  liability  beyond  $6 
I^er    100   pounds. 

The     freight     rate     charged,     43     cents     per     100 
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pounds,  was  the  usual  rate  charged  for  household 
goods,  and  the  railroad  employes  state  that  they 
were  received  and.  shipped  as  such  household  goods. 
This  basket  is  described  as  being  about  five  feet 
long  and  two  and  one-half  feet  wide,  there  being 
two  of  them  lashed  together  with  a  rope  or  clothes 
line.  No  one  except  the  wife  of  the  plaintiff  tes- 
tifies  as  to  the  contents  of  the  basket ;  but  she 
states  that  it  contained  the  following  articles:  A 
blue  suit  of  men's  clothes,  $25;  set  tablecloth  and 
napkins,  $9;  linen  tablecloth,  fl.75;  one  linen  table- 
cloth, $1.36;  one  half  dozen  solid  silver  tablespoons, 
marked  "A.  S.,"  $15;  two  dozen  linen  towels, 
$12;  seven  yards  black  basket  cloth,  $4.20;  ten 
yards  figured  cotton  cloth,  $1.25;  three  yards  red 
plush,  $4.50;  three  yards  gray  Ottoman  silk,  $3.75; 
two  yards  red  satin,  $1.50;  three  and  one  half  yards 
blue  velvet,  $5.25;  ten  yards  black  silk  grenadine, 
$10;  seven  yards  Henrietta  cloth,  $8.75;  five  yards 
brown  flannel,  $3.25;  box  tidies,  ribbons,  and  no- 
tions, $4;  two  vases,  $8;  black  skirt,  with  ruffle, 
$3.50;  bed  spread,  $1.25;  two  pictures  and  frames, 
$4;  three  silk  scarfs,  $3.50;  chenille  table  spread, 
$7.50;  two  pair  lace  curtains,  $7;  seven  roll  styles 
pictures,  $5.25;  one  pair  pillow  shams,  $2.50;  one 
rubber   wrapper,    $3.50.       Total,    $156.50. 

It  api^ears  from  the  statement  of  Mrs.  Shackt 
that  these  articles  were,  in  the  main,  goods  to  he 
sold    by    her  in    her    ])usiness.       The   pictures   were    of 
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members  of  the  family,  and  the  Kpoons  a  gift  from 
her   mother. 

It  is  insisted  by  plaintiff  that  there  was  no  in- 
tentional fraud  upon  his  part  in  shipping  these 
goods,  and  that  he  did  not  know  the  rates  of 
charges  depended  on  the  chissification  of  the  freight 
or  character  of  the  goods  shipped,  and  that  the 
Circuit  Judge  was  in  error  in  denying  him  a  judg- 
ment for   the    value   of    the   goods. 

Plaintiff'^s  counsel  assents  to  the  proposition  of  law 
that,  when  the  value  of  the  goods  is  deliberately 
and  intentionally  concealed  by  the  shipjier  for  the 
purpose  of  cheating  the  carrier  out  of  his  reasona- 
ble hire,  the  carrier  would  not  be  liable  in  case  of 
loss,  and  the  shij)per  could  have  no  relief.  But  it 
is  insisted  that,  in  this  case,  the.  ship{)er  was  inex- 
perienced; had  never  shipped  anything  in  his  life, 
and  did  not  know  the  rules  of  railroad  companies 
in  fixing  rates  and  classing  freights,  and,  hence, 
was  not  guilty  of  intentionally  defrauding  or  at- 
tempting  to    defraud    the    railroad    company. 

We  are  unable,  from  the  facts  disclosed  in  this 
record,  to  regard  the  conduct  of  plaintiff  in  the  light 
in  which  counsel  places  it.  Plaintiff  was  a  man 
of  intelligence,  about  85  years  of  age,  who  had 
traveled  nuich;  a  machinist  })v  trade.  His  wife  had 
also  en<ra<2:^Ml  in  business,  and  it  is  hardlv  credible 
that  these  two  i)ersons  should  have  l)een  so  ignorant 
in  regard  to  shipment  of  goods  as  they  profess  to 
have    ])een.       Indeed,    the    circumstjinces    of    the    ship- 
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ment  tend  more  strongly  to  establish  a  case  of  pre^ 
meditated  imposition  on  the  railroad  company  than 
one  of  simple  ignorance  and  innocence.  The  ship- 
ment of  silks,  satins,  laces,  'curtains,  silver  spoons, 
and  other  articles  of  value  in  a  basket,  with  a  rope 
around  it,  and  without  making  known  its  contents, 
is  not  satisfactorily  explained  upon  the  ground  of 
ignorance.  They  had  two  trunks  in  the  same  ship- 
ment, both  w-ith  locks;  and,  while  the  proof  does 
not  disclose  in  detail  what  they  contained,  we  cannot 
presume  their  contents  were  so  valuable  as  the  con- 
tents of  this  basket,  without  heightening  the  fraud 
in  the  transaction,  and  no  good  reason  is  given  why 
these  valuables  were  not  placed  in  the  trunks,  ex- 
cept as  to  the  pictures,  that  were  too  large  for  that 
disposition   to    be    made   of    them. 

We  can  but  regard  the  action  of  the  plaintiff  in 
standing  by  and  assenting  to  the  statement  that  they 
were  household  goods,  as  well  as  the  manner  in 
which  they  were  shipi)ed  and  packed,  as  a  construct- 
ive if  not  actual  fraud  upon  the  railroad  company 
to  obtain  cheaper  rates  of  freight  than  could  other- 
wise be  had.  Some  of  the  articles,  especially  the 
silver  spoons,  would  not  have  been  ship{)ed  as  freight 
by  the  defendant  company  on  any  terms,  and  none 
of  the  shipment  was,  strictly  speaking,  ''household 
goods,"  excei)t  a  few  articles,  the  silks  and  other 
goods  being  in  piece,  never  having  been  used,  and 
upon  these  the  rate  would  have  been,  if  shipped  at 
all,    as   high   as   §1.70    per    100,    instead   of   43    cents, 
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as  charged.  It  is  true  this  rate  was  not  fixed  when 
the  goods  were  delivered  at  Chicago,  but  it  was  so 
fixed  afterward  and  assented-  to  by  the  plaintiff  when 
he   received   the  goods   at  Memphis. 

The  case  of  Hmnphlreys  v.  Perry^  148  tJ.  S. 
Sup.  Court,  627,  is  a  well-considered  one,  and  lays 
down,  in  emphatic  language,  the  nonliability  of  the 
carrier  of  baggage  under  similar  facts.  In  that  case, 
a  traveling  salesman  for  a  jewelry  firm  bought  a 
passenger  ticket  for  passage  on  a  railroad,  and  pre- 
sented a  trunk  to  be  checked  to  the  place  of  desti- 
nation without  informing  the  agent  of  the  company 
that  the  trunk  contained  jewelry,  which  it  did,  and 
without  being  inquired  of  by  the  agent  as  to  what 
it  did  contain.  He  paid  a  charge  for  overweight 
as  personal  baggage;  and  the  trunk  was  checked. 
It  was  of  a  dark  brown  color,  and  of  a  kind  known 
as  jewelry  trunks.  It  had  been  a  practice  of  the 
jewelry  company  to  send  out  trunks  filled  with  goods, 
the  trunks  being  of  similar  character  to  the  one  in 
question,  and,  as  a  rule,  they  were  checked  as  per- 
sonal baggage.  But  there  was  no  evidence  to  show 
that  the  railroad  company  or  their  agents  knew  what 
the  trunks  contained.  Now,  that  was  a  much  stronger 
case  than  the  one  at  bar,  because  in  that  case  the 
articles  were  checked  as  personal  baggage,  and  yet 
the   Supreme   Court   held: 

1.  There  was  no  evidence  showing,  or  tending  to 
show,  that  the  agent  of  the  railroad  company  had  any 
actual   knowledge   of   the   contents   of   the   trunk. 
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I , 

2. '  That  there  was  no  evidence  from  which  it  could 
fairly  be  said  that  the  agent  had  reason  to  believe 
that  the   trunk   contained  jewelry. 

3.  The  agent  was  not  required  to  inquire  as  to 
the  contents  of  the  trunk  so  presented  as  personal 
baggage;   and, 

4.  The  company  was  not  liable  for  the  loss  of 
the   contents  of  the   trunk. 

This  is  an  important  case,  and  reviews  many  cases 
on  the  subject;  and,  coming  from  the  highest  Court, 
is   strongly   persuasive. 

In  Am.  &  Eng.  Ency.  of  Law,  Vol.  II.,  p.  796-6, 
are  given  many  instances  of  the  concealment  of  the 
nature  and  value  of  the  articles  shipped,  which  have 
been   held   to   release   the   carrier   from   liability. 

In  Railroad  Co.  v.  Yo7*k^  18  Am.  &  Eng.  R.  R. 
cases,  it  was  held,  that  when  goods  were  shipped  as 
freight,  the  shipper  must  use  no  artifice  or  fraud  to 
deceive  the  carrier,  whereby  his  risk  is  increased,  or 
his  care  and  vigilance  lessened.  If  there  be  such 
fraud  or  concealment  the  carrier  is  relieved  from 
liability.  If  money  be  placed  in  a  trunk  without 
communicating  the  fact  to  the  carrier,  and  shipped 
as   freight,    the   shipjier   is   guilty   of   fraud. 

In  Hutchinson  on  Carriers,  Sees.  213,  214,  it  is 
said:  ''Fraud  may  be  as  effectually  practiced  on  the 
carrier  by  silence  as  by  a  positive  and  express  mis- 
representation. A  neglect  or  failure  to  disclose  the 
real-  value  of  a  package  and  the  nature  of  its  con- 
tents,   if    there   be   anything   in   its   form,    dimensions, 
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or  outward  appearance  which  is  calculated  to  throw 
the  carrier  off  his  guard,  whether  so  designed  or 
not,  "will  be  conduct  amounting  to  a  fraud  upon 
him.  The  intention  to  im|X)se  upon  him  is  not 
material.  It  is  enough  if  such  is  the  practical  ef- 
fect of  the  conduct  of  the  shipper,  as  if  a  box 
or  package,  whether  designedly  or  not,  i«  so  dis- 
guised as  to  cause  it  to  resemble  such  a  box  or 
package  as  usually  contains  articles  of  little  or  no 
value,  whereby  the  carrier  is  misled;  for,  by  such 
deception,  the  carrier  is  thrown  oflf  his  guard,-  and 
neglects  to  give  to  the  package  the  care  and  atten- 
tion which  he  would  have  given  it  had  he  known 
its   actual    value. 

''And  if,  under  such  circumstances,  money  or 
other  valuables  concealed  in  a  package  be  lost  by 
his  negligence  or  carelessness,  it  would  be  unjust  to 
charge  him  with  their  full  value,  because  such  con- 
cealment would  })e  a  fraud  upon  him  as  respects  his 
comj^ensation  for  their  carriage,  and  a  deception  as 
to  the  degree  of  care  which  the  package  required, 
and  with  which  he  would  have  guarded  it  had  he 
been  told  the  truth — as,  where  money  or  jewels,  or 
other  articles  of  great  value,  are  put  into  a  valise 
or  box  which  is  generally  used  to  contain  things  of 
small  value,  and  delivery  made  to  the  carrier  with- 
out informing  him  of  the  contents,  there  being  noth- 
ing in  the  api)earance  of  the  valise  to  indicate  or 
apprise  the  carrier  that  it  was  of  more  than  ordi- 
nary   value,    it    would    be    an    imposition    upon    him, 
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and  the  law  would  not  lend  its  aid,  in  such  a  case, 
to  make  him  accountable  for  the  money  or  other 
valuable   contents  df    they   should    be   lost." 

In  the  case  of  Keeter  v.  The  Michigan  Central  Rail- 
rood  Co.^  1  Bissell,  35,  Judge  Drummond  charged 
the  jury,  that  if  a  railroad  company  know  that  im- 
migrants, like  the  plaintiff,  were  in  the  habit  of  put- 
ting valuable  articles  and  money  among  their  house- 
hold goods,  and  from  such  knowledge  might  have 
inferred  that  plaintiff's  box  might  contain  money, 
then  it  became  the  duty  of  the  company  to  make 
inquirv  in  order  to  relieve  itself  from  liabilitv.  The 
Supreme  Court  of  the  United  States,  commenting  on 
this  case,  said:  ''We  do  not  think  such  view  is  sound."* 
Humphreys   v.    Perry ^    148    U.    S.,    ^^^, 

We  see  no  error  in  the  record,  and  •  affirm  the 
judgment   of   the   Court   below,    with    costs. 
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Stkain  v.    Hefley. 

{Jackson.      April   20,    1896.) 

Justices  of  the  Peace.    Jurisdiction  of. 

A  Justice  of  the  Peace,  elected  for  one  civil  district  of  his 
county,  and  havingf  his  residence  there  at  the  time  of  his  elec- 
tion, and  continuously  thereafter,  with  an  office  in  that  dis- 
trict, where  he  holds  Court  regularly  on  one  day  of  each  week 
to  try  such  causes  as  are  then  brought  before  him,  may  law- 
fully open  another  office  in  another  civil  district  of  his  county, 
and  there  issue  writs,  try  causes,  and  deliver  judgments  on 
'  such  days  of  the  week  as  he  is  not  engaged  officially  in  his 
own  district. 

Constitution  construed:  Constitution  1834,  Art.  YL,  Sec  15;  Con- 
stitution 1870,  Art.  VI.,  Sec.  15. 

Code  construed  :  JJ  4888,  4902;  4903  (M.  &  V.) ;  H  4113,  4127,  4128 
(T.  &S.)* 

Cases  cited  and  approved  :  Morgan  v.  Coleman,  3  Head,  35? ; 
Cheatham  v.  Brien,  3  Head.  552. 

Question  reserved :  Whether  a  Justice  of  the  Peace  does  not  va- 
cate his  office  when  he  practically  abandons  the  office  he  is 
required  to  keep  in  his  own  district  for  an  office  that  he  opens 
in  another  district. 


FROM    SHELBY. 


Appeal    in    error    from    Second    Circuit    Court    of 
Shelby  County.     J.    S.    (talloway,    J, 

Thos.    II.    Jackson   for   Strain. 

L.    &   E.    Lehman   for  Hefley. 
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Beard,  J.  This  suit  was  instituted  in  a  Magis- 
trate's Court.  There  the  defendant  in  error  filed  a 
plea  in  abatement  to  the  jurisdiction  of  the  Justice 
issuing  the  warrant  or  summons  and  then  sitting  for 
the  trial  of  the  cause.  The  plea  was  overruled,  and, 
after  judgment  against  him  on  the  merits,  an  appeal 
was  taken  to  the  Circuit  Court,  where  the  judgment 
of  the  Justice  was  in  all  respects  affirmed.  The  case 
has  been  brought  to  this  Court,  and  presents  this  single 
question:  Can  a  tTustice  of  the  Peace,  elected  for  one 
civil  district  of  his  county,  and  having  his  residence 
there  at  the  time  of  his  election,  and  continuously 
thereafter,  with  an  office  in  that  district,  where  he 
holds  Court  regularly  on  one  day  of  each  week  to  try 
such  causes  as  are  there  brought  before  him,  legally 
open  another  office  in  another  civil  district  of  his 
county,  and  there  issue  writs,  try  causes,  and  deliver 
judgments  on  such  days  of  the  week  as  he  is  not 
engaged   officially   in   his   own   district  ? 

The  Constitution  of  1834,  in  Section  15  of  Arti- 
cle 6,  provided  that  *Hhe  different  counties  in  this 
State  shall  be  laid  off,  as  the  General  Assembly 
may  direct,  into  districts  of  convenient  size,-'  and 
that  ''there  shall  be  two  Justices  of  the  Peace  and 
one  Constable  elected  in  each  district,"  and  that 
*'the  jurisdiction  of  said  officers  shall  be  coexten- 
sive with  the  county."  This  provision  is  also  found 
in   the   Constitution   of    1870,    Art.    6,    Sec.    15. 

In  1835  the  Legislature  passed  an  Act  limiting 
the     jurisdiction     of     Justices     of     the     Peace     as    to 
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amount,  and  by  the  third  section  thereof  provided 
<*that  it  shall  be  the  duty  of  every  Justice  of  the 
Peace  to  designate  some  one  certain  day  in  every 
month  when  he  shall  attend  at  his  usual  place  of 
residence,  or  at  some  other  convenient  place  in  his 
district,  to  hear  and  determine  all  matters  cogniza- 
ble before  him;  Prar/d/'d  alivays,  That  nothing 
herein  contained  shall  prevent  any  Justice  of  the 
Peace  from  trying  any  cause  that  may  be  brought 
before  him  at  any  time  or  at  any  •place  within  the 
county/'      Nich.    &   Caruth.,    431. 

This  Act  stood  unmodified  at  the  time  of  the 
adoption  of  our  present  Code  in  1858.  Section 
4113  (j{  4888,  M.  &  V.)  of  this  Code  is  as  fol- 
lows: ''The  jurisdiction  of  Justices  of  the  Peace, 
when  not  otherwise  provided,  is  geographically  co- 
extensive with  the  county.'-  This  provision,  with 
the  addition  of  the  word  "geographically,''  is  taken 
from  the  clause  of  the  Constitution  above  quoted, 
and  this  word  seems  to  have  been  used  with  the 
view  of  giving  emphasis  to  the  remainder  of  the 
section.  But,  not  content  with  this  general  defini- 
tion of  territorial  jurisdiction,  and  apparently  with 
the  purpose  of  setting  at  rest  all  questions  as  to 
the  duty  the  Justices  owed  to  the  communities  of 
the  civil  districts  in  which  they  resided  and  had 
been  elected,  as  well  as  to  the  right  to  exercise 
jurisdiction  outside  their  resj^ective  civil  districts,  but 
inside  the  limits  of  the  county,  the  compilers  of  the 
Code    brought    forward    Section    3    of    Chapter    17   of 
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the  Acts  of  1835  above  set  out,  '  and  embodied  it 
in  §§  4127  and  4128  (§§  4902  and  4903,  M.  & 
v.),  changing,  however,  the  phraseology  found  in 
.the  proviso  of  the  Act  in  a  slight  degree,  and 
making  g  4128  (§  4903,  M.  &  V.),  into  which  it 
is  carried,  read  as  follows:  <'He  jis  authorized, 
however,  to  try  any  cause  that  may  be  brought  be- 
fore him  at  any  time  and  at  any  place  within  the 
county,  unless  expressly  prohibited  by  some  positive 
provisions    of    the   Code." 

The  question  here  presented  was  considjsred  in  Mor- 
gan  v.  Cohnimn^  3  Head,  352.  That  case  involved 
the  right  of  a  Justice  to  accept  a  confession  of 
judgment  and  a  stajor  of  this  judgment  at  a  place 
about  fourteen  miles  away  from  the  office  where  he 
kept  his  docket  and  ordinarily  exercised  his  judicial 
functions.  With  regard  to  this,  the  Court,  speak- 
ing through  Judge  Caruthers,  said:  ''There  is  a 
certain  place  fixed  by  law  for  the  Courts  to  trans- 
act business,  but  none  for  Justices  of  the  Peace, 
except  that  it  must  be  at  some  place  within  their 
county.  It  is  said  by  His  Honor  in  this  case, 
and  so  argued  here,  that  the  office  of  a  Magistrate 
is  his  ordinary  place  of  doing  business,  and  where 
his  papers  are  kept.  That  may  be  so  in  common 
acceptation,  but  certainly  it  is  not  exclusively  so  in 
regard  to  his  powers  and  the  validity  of  his  acts. 
He  can  and  does  perform  official  binding  acts  wher- 
ever he  may  be  in  the  county.  He  is  an  officer 
for    the    whole    county,    although    elected    by   and   lo- 
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cated  in  a  particular  civil  district.''  This  case  was 
approved  and  followed  in  C/ieatham  v.  JSrietiy  3 
Head,    552. 

It  ^seems  to  us  the  meaning  of  the  Legislature  is 
to  be  found  upon  the  face  of  these  provisions  of 
the  law,  but  ^if  there  was  doubt  as  to .  the  general 
question  involved  in  this  cause,  it  is  removed  by 
the  opinion  of  the  Court  in  the  case  just  referred 
to.  One  conclusion,  therefore,  is  that,  upon  the  facts 
presented  in  the  plea  in  abatement  in  this  record, 
the  Justice  of  the  Peace  had  jurisdiction  of  this 
cause,  and  the  trial  Judge  was  right  in  so  holding. 
It  is  proper  to  observe,  however,  that  the  effect  of 
this  opinion  is  to  be  confined  to  the  facts  herein 
presented  and  cases  involving  similar  facts,  and  is 
not  intended  to  embrace  a  case  where  there  has  been 
a  practical  abandonment  by  a  Justice  of  the  oflSce 
which  the  law  requires  him  to  keep  in  his  own  dis- 
trict, or  the  case  of  a  removal  from  this  district 
such   as   is   contemplated   by   the   statute. 

An  argument  against  this  conclusion,  rested  on 
the  gi*ound  of  public  policy,  has  been  earnestly 
pressed  upon  us  in  this  case.  We  think  it  possible, 
as  is  urged,  that  there  may  have  been  much  abuse 
of  this  jurisdictional  right  on  the  part  of  Justices 
of  the  Peace,  and  especially  in  the  counties  of  the 
State  in  which  are  situated  our  larger  cities.  In 
view,  however,  of  the  clearly  expressed  intent  of  the 
Legislature,    as   we   find   it,    we   are   not  at   liberty  to 
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consider  this  argument.  If  this  evil  exists,  as  is 
urged,  its  correction  must  be  found  elsewhere  outside 
of   the   Courts. 

The   result  is,    the    judgment    of    the    lower   Court 
is   affirmed. 

43—10  P 
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State    v.    Alston. 

{JacA'w/n.       April    20,    1896.) 

1.  Taxation.     SuccessUrti  or  inheritance  taxes  constitutUmoL 

The  Legislature  has  constitutional  power  to  impose  a  privilege 
tax  upon  the  right  of  succession,  whether  hy  will,  inheritance, 
or  otherwise,  to  the  estates  of  deceased  persons.  This  right 
of  succession  is  not  a  natural  right,  but  a  mere  privilege  cre- 
ated by  statute,  and  subject  to  such  conditions  and  burdens  as 
the  LfCgislature  may  choose  to  impose  for  the  public  benefit. 
(Pwrt,  typ,  678-682.) 

Act  construed :  Acts  1893,  Ch.  174  ;  Ch.  89,  Sec.  7. 

Cases  cited  :  See  numerous  citations  in  opinion. 

2.  Same.     SivccettffUm  tax  iwt  void  for  want  of  uniformity. 

A  statute  imposing  a  succession  tax  upon  collateral  kindred  and 
strangers,  but  exempting  direct  descendants  of  the  decedent 
from  the  tax,  is  valid.  The  discrimination  is  based  upon  just 
grounds,  and  the  classification  is  natural  and  reasonable,  not 
capricious  and  arbitrary.     (PosU  pp.  682,  683.) 

Cases  cited  and  approved :  State  v.  Schlier,  3  Heis. ,  286 ;  Ful- 
ghum  V.  Mayer,  8  Lea,  635 ;  Robbins  v.  Taxing  District,  13 
Lea,  303  ;  Demoville  v.  Davidson  County,  87  Tenn.,  218 ;  2  L. 
R.  A.,  835  ;  25  L.  R.  A.,  632. 

3.  Samk.     Same. 

A  statute  imposing  a  succession  tax  which  exempts  all  estates 
of  less  value  than  $250  is  valid.  This  exemption  is  based  upon 
sound  reason  and  policy.     {Post,  pp.  683,  684.) 

Case  cited  and  approved  :  26  L.  R.  A.,  264. 


FROM    LAUDERDALE. 


Appeal   in   error  from  Circuit  Court  of   Lauderdale 
County.     Thos.    J.    Flippin,    J. 
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Attorney-general  Pickle  and  J.  P.  Gause  for  the 
State. 

W.    E.    Lynn   and  W.    Gr.    Lynn   for   Alston. 

r 

Wilkes,    J.      This   cause  involves  the   constitution- 

■ 

ality,  and,  to  some  extent,  the  construction,  of  Chap- 
ter 174,  and  Section  7  of  Chapter  89,  of  the  Acts 
of  1893,  the  former  being  an  Act  to  provide  for  a 
collateral  inheritance  and  succession  tax,  and  the  latter 
a  section  of  the  general  revenue  law  passed  at  that 
session. 

The  Court  below  held  the  Acts  to  be  constitu- 
tional; that  the  interests  passing  under  the  will  of 
John  J.  Alston  to  his  widow  and  to  his  brother, 
Volney  S.  Alston,  were  not  subject  to  such  tax,  but 
that  other  devises  and  legacies  were  subject  thereto, 
as  will  be  more  fully  explained  hereafter.  Both  the 
State  and  the  parties  held  liable  api^ealed,  but  the 
State   has   assigned   no   errors. 

The  facts  as  agreed  upon  are  substantially  as  fol- 
lows: Dr.  John  J.  Alston  died  in  Lauderdale  County 
in  June,  1894.  He  left  a  will,  which  was  duly 
probated,  and  his  widow,  Mary  Frances  Alston,  is 
his  executrix.  He  owned  the  personal  property  and 
real  estate  referred  to  in  his  will.  This  will  gives 
to  his  widow  certain  notes  on  Jones  and  others, 
some  mill  machinery,  a  life  interest  in  tracts  of  two 
hundred  and  thirty-five  acres,  one  hundred  and  twenty 
acres,  fifty  acres,  and  five  acres  of  land;  all  cash 
on    hand    or    deposit,    the    rents    of    a    storehouse    in 
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Henning,  Tenn.,  during  life,  the  dividends  and  profits 
on  bift  $3,000  of  stock  in  a  Ripley  bank  for  life, 
and  pf>sftibly  some  other  propertj'.  To  his  niece, 
Mrs.  Lee  A.  Crutcher,  and  her  husband,  W.  C. 
Crutcher,  he  gave  two  tracts  of  land  during  life, 
one  containing  two  hundred  and  fort}'  acres,  and  the 
other  twelve  and  one  half  acres^  with  remainder  to 
their  children.  He  also  gave  to  his  niece  and  her 
husband   certain   live  stock. 

To  Mrs.  McCowan  and  Mrs.  Griggs,  two  nieces, 
he  gave  a  remainder  interest  in  the  tracts  of  one 
hundred  and  twenty  acres  and  fifty  acres,  in  which 
a  life  estate  was  given  to  the  widow,  providing  that 
the  widow  might  give  them  possession  before  her 
death    if   she   chose   to   do   so. 

The  two  hundred  and  thirty-five  acre  tract  and 
the  five  acre  tract  of  land,  given  to  the  widow  for 
life,  is  directed  to  be  sold  at  her  death,  and  the 
proceeds  to  be  divided  one  half  to  the  testator's 
brother,  Volney  S.  Alston,  and  the  other  half  to 
two   nephews,    William   and   James   Dyer. 

The  decree  of  the  Court  below  is,  substantially, 
that  the  property  given  to  the  widow,  Mary  F., 
and  the  .  brother,  Volney  S.,  is  not  subject  to  the 
succession  or  inheritance  tax  provided  by  such  Acts, 
but  that  such  of  it  as  was  given  to  William  and 
James  Dyer  was  subject  to  such  tax,  but  nothing 
was  decreed  as  to  the  property  given  to  Lee  A. 
Crutcher   and   her   husband. 

It    is    stated    by   counsel    representing    the  defend- 
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ants  that  there  is  a  clerical  mistake  in  the  decree, 
in  that  the  liabilities  of  the  property  given  to 
William  and  James  Dyer  are  adjudicated,  when  it 
was  intended  to  adjudicate  the  rights  of  Mrs.  Lee 
A.  Crutcher  and  her  husband,  and  it  is  agreed  that 
it   may   be   treated   as   corrected. 

William  and  James  Dyer  are  not  parties  to  the 
agreed  case  in  the  Court  below,  nor  in  this  Court, 
but  Mr.  and  Mrs.  Crutcher  are  parties  in  both 
Courts,  and  their  counsel  in  this  Court  appears  for 
them  and  waives  the  error  and  submits  the  question 
as  to  their  liability.  Considering  the  record  as  thus 
corrected,  we  proceed  to  examine  the  questions  pre- 
sented. 

It  is  manifest  that,  by  the  express  terms  of  the 
Acts  referred  to,  none  of  the  property  of  the  tes- 
tator passing  under  his  will  to  his  widow,  is  sub- 
ject to  the  tax  therein  provided,  and  we  proceed  to 
examine  as  to  the  liability  of  the  property,  per- 
sonal and  real,  given  by  the  will  to  Lee  A.  Crutcher 
and   her   husband,    W.    C.    Crutcher. 

The  first  section  of  Chapter  174,  Acts  of  1893, 
provides  for  a  tax  upon  all  estates,  real,  personal, 
and  mixed,  situated  in  the  State,  whether  the  j)er- 
son  dying  seized  live  in  the  State  or  not,  passing 
either  by  will  or  inheritance,  or  ])y  any  deed,  grant, 
bargain,  gift,  or  sale  made  in  contemplation  of 
death,  or  to  take  effect,  in  possession  or  enjoyment, 
after  the  death  of  the  grantor,  to  any  person  or 
body    corporate     or     politic,     in     trust     or    otherw^ise, 
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when  the  property  thus  passing  goes  to  any  oUier 
than  the  father,  mother,  husband,  wife,  children, 
and  lineal  descendants,  provided  that  no  estate  valued 
at  less  than  $250  shall  be  subject  to  said  duty  or 
tax,  and  that  the  term  ^'children"  shall  not  be  con- 
strne<l  to  api)ly  to  adopted  children.  This  Act  was 
intended  to  put  into  operation  a  general  system  of 
succession  or  inheritance  taxation,  and  to  repeal  all 
laws  in  conflict  with  it.  It  was  ap])roved  April  10, 
1893,  and  fixes  the  rate  of  taxation  at  $6  on  the 
$100   of    vahie   of    the   property   i)assing. 

On  the  same  day,  but  whether  prior  or  subse- 
(juent  in  jx>int  of  time  does  not  ap[)ear,  the  gen- 
eral revenue  Act  was  passed  for  that  session,  being 
C'hai)ter  SJ);  and  in  the  seventh  section  of  the  lat- 
ter Act  a  similar  tax  is  provided  and  assessed. 
This  section  differs  from  Chapter  174,  in  that  it 
exempts  projierty  ))assing  to  the  same  parties  men- 
tioned in  Chapter  174,  and,  in  addition,  the  follow- 
ing persons :  Brothers,  sisters,  the  wife  or  widow 
of  a  son  and  husband  of  a  daughter,  and  any  le- 
gally adopted  child;  but  no  mention  is  made  of 
exemptions   of    estates   of    less   than    $250   in   value. 

No  error  is  assigned  nor  point  made  as  to  this 
variance,  and,  as  the  ciuestion  of  the  effect  of  the 
variance  is  in  no  way  presented,  and,  as  to  the  par- 
ties liefore  us,  cannot  arise  directly,  we  express  no 
opinion   as   to   this    variance   and   its   effect,    if   any. 

It  is  contended  that  the  Acts  are  unconstitutional 
])ecause   they  attempt  to  restrain  and  restrict  the  dev- 
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olution  of  property  by  will  or  inheritance  by  plac- 
ing a  tax  upon  such  devolution;  and,  again,  because 
the  Act  is  partial,  in  that  the  tax  is  imposed  if  the 
property  is  given  to  certain  persons  but  not  if  given 
to  others;  and,  again,  that  the  tax  is  not  equal  and 
uniform,  because  small  estates  of  less  than  $250  in 
value  are  exempt  from  its  operation,  while  those  of 
that  amount   or   over   are   subject   to   its   provisions. 

In  considering  these  grave  questions,  a  short  his- 
tory of  succession  and  inheritance  taxes  may  not  be 
inappropriate.  Such  taxes  were  recognized  by  the 
Roman  law.  Gibbons'  Decline  and  Fall  of  the  Ro- 
man Empire,  Vol.  I.,  pp.  163-4.  They  were  adopted 
in  England  in  1780,  and  have  been  much  extended 
since  that  date.  Dowell's  History  of  Taxation  in 
England,  148;  Acts  20  George  III.,  Ch.  28;  45 
George  III.,  Ch.  28;  16  and  17  Victoria,  Ch.  51; 
Grem  v.  Craft,  2  H.  Bl.,  30;  Jlill  v.  Atkinson,  2 
Merivale,  45.  Such  taxes  are  now  in  force  generally 
in  the  countries  of  Europe.  Hefuew  of  Reviews,  Feb- 
ruary, 1893.  In  the  United  States,  they  were  enacted 
in  Pennsylvania  in  1826;  Maryland,  1844;  Delaware, 
1869;  West  Virginia,  1887;  and  still  more  recently 
in  Connecticut,  New  Jersey,  Ohio,  Maine,  Massachu- 
setts, in  1891;  Tennessee  in  1891,  Chapter  25,  now 
repealed  by  Chapter  174,  Acts  1893.  They  were 
adopted  in  North  Carolina  in  1846,  but  repealed  in 
1883.  Were  enacted  in  Virginia  in  1844,  repealed 
in  1855,  re-enacted  in  1863,  and  repealed  in  1884. 
In    New    Hampshire,   Wisconsin,    Minnesota,    and   Ver- 
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mont    such   laws   have   been    passed,    bat    held    unooD- 
stitutional   on   yarioas  grounds. 

Upon  general  principles  the  right  to  tax  the  suc- 
cession or  inheritance  of  property  is  founded  on  a 
reasonable  basis,  since  the  right  of  any  person  to 
succeed  to  property  of  a  deceased  person,  whether  by 
will  or  inheritance,  is  a  creature  of  statute  law,  and 
the  manner  in  which  it  shall  pass  by  no  means  a 
natural  right.  2  Blackstone's  Com.,  p.  10;  2  Kent^s 
Com.  (12th  Ed.),  325;  Dos  Passes  Collateral  Inheritance 
Tax,  20;  Bretfmr  v/  Fax,  100  Mass.,  234;  Majer 
V.  Gnlna,  8  How.,  490;  Wallace  v.  Meyers,  4  la, 
R.  A.,  171;  Peters  v.  Lynchburg,  76  Va.,  927;  State 
V.  Dalryviple,  70  Md.,  294;  3  L.  R.  A.,  372;  PaU 
leti  V.  Wake  Co.  Coins,  %^  N.  C,  36l;  Strode  v.  Qmi., 
52  Pa.,  181;  Re  Swift's  EsUite,  18  L.  R.  A.,  709; 
137  N.  Y.,  77;  Cvrry  v.  Spencer,  61  N.  H.,  624 
(60   Am.    R.,    337). 

This  idea  is  recognized  almost  universally  by 
statutes  which  provide  the  manner  in  which  property 
shall  descend  in  the  absence  of  any  will  of  the  de- 
ceased, and  in  statutes  which  regulate  the  passage 
of   property    by    will. 

As  the  right  to  succeed  depends  upon  the  law  of 
the  State,  it  follows  that  the  State  niav  regulate 
that  right  as  pul)lie  necessity  or  |X)licy  may  dictate, 
and  may  subject  it  to  such  l)urdens  and  reasonable 
conditions  as  may  l>est  subserve  the  purjwses  of  the 
State. 

It    must    be    borne    in    mind    that    the   tax   is   not 
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upon  the  property,  but  the  right  or  privilege  of 
acquiring  it  by  succession.  It  is  a  condition  upon 
which  the  person  may  take  the  estate  of  a  deceased 
relative  by  inheritance  or  testator  by  his  will.  It 
is  a  retention  by  the  State  of  a  part  of  a  deceased 
person's  property  which  the  State  may  take  to  meet 
its  necessities,  and  which  in  certain  cases  it  may 
take  in  toto,  as  in  cases  of  escheated  property.  It 
is  not  a  tax  upon  the  right  of  alienation,  but  on 
the  privilege  of  receiving  by  inheritance  or  will  or 
otherwise,  *at  the  death  of  a  former  owner.  Strode 
V.  Com,y  52  Pa.  State,  181;  JEi/re  v.  Jacob ^  14 
Gratt.,  431  (73  Am.  Dec,  367);  Petals  v.  Lyn^h- 
hu/rg,  76  Va.,  929;  Li  re  Ilcme^s  Estate^  2  L.  R. 
A.,  825,  and  note;  School-field  v.  Lynclkbwrg^  78 
Va.,  366;  Clymer  v.  Com.,  52  Pa.  State,  189; 
Carpenter  v.  Penn,  17  How.,  463;  Fredefi*ick»oii  v. 
Louisiuna,  23  How.,  447;  Tyscm  v.  The  State,  28 
Md.,  577;  State  v.  Dabymple,  70  Md.,  298  (3  L. 
R.  A.,  372);  Matter  of  Howard,  5  Denio  (N.  Y.), 
487;  State  v.  Mann,  76  Wis.,  469;  Muwt  v.  Whi- 
thrroiK  26  L.  R.  A.,  259;  State  v.  Hamlin,  25  L. 
R.  A.,  632;  Scholey  v.  Reed,  23  Wall.,  331;  Be 
Knoedler'ii  Will,  140  N.  Y.,  377;  Re  Mei^rkmin 
Estate,    141    N.    Y.,    479. 

In  Curry  v.  Sj>encer,  61  N.  H.,  624,  reported 
also  in  60  Am.  Rep.,  337,  the  constitutionality  of 
such  taxes  was  denied  on  the  ground  that  the  act 
imposing  it  was  discriminating,  unequal,  and  not  pro- 
portional.      But    they     have    been     sustained    in    very 
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many  cases,  only  a  few  of  which  we  cite.  Majer 
V.  Gulna,  8  How.,  490;  Scholey  v.  Reed,  23  Wall., 
331;  In  re  Ilmre^H  FMatt,  2  L.  R.  A.,  825;  Val- 
IxLce  V.  Mtfyei'H,  4  L.  R.  A.,  171;  Eyre  v.  Jacobs 
14  Gratt,  422  (73  Am.  Dec.,  367);  Tyson  v.  The 
StaU,  28  M(I.,  577;  State  v.  Dalrymple,  70  Md., 
294  (3  L.  R.  A.,  372);  Re  McPhermn,  104  N.  Y., 
306;  Strode  v.  Corn.,  52  Pa.,  181;  Minot  v.  Win- 
throp,    26    L.    R.    A.,  259. 

In  the  latter  case,  the  right  to  transmit  property 
is  called  a  privilege,  and  also  a  commodfty,  in  the 
sense  of  the  Constitution  of  Massachusetts,  and  which 
the  State  has  a  right  to  sell  at  a  reasonable  price. 
See  also  Re  RoouthieJi^  jKntate,  12  L.  R.  A.,  401;  Re 
Ifoirf-'^M  Jutatej  2  L.  R.  A.,  825;  Catlin  v.  Trinity 
College,    3   L.    R.    A.,    206. 

Upon  reason  and  authority,  we  are  of  opinion 
that  the  tax  is  constitutional,  and  may  be  sustained 
as  a  tax  upon  the  privilege  or  condition  of  receiving 
property   by    will    or    inheritance. 

It  is  next  insisted  that  the  tax  is  not  made  uni- 
form, but  bears  unequally,  inasmuch  as  a  distinction 
and  difference  is  made  between  direct  descendants  and 
collateral  kindred  and  strangers.  If  this  is  so,  it 
has  abundant  reason  ujxjn  which  to  sustain  such  dis-  . 
crimination,  for  the  moral  claim  of  collaterals  and 
strangers  is  less  than  of  kindred  in  the  direct  line, 
and   the   privilege   is,    therefore,    greater. 

It  is  well  settled  that  classifications  may  be  made 
of    privileges    for    purposes   of    taxation,    and    it    has 
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generally  been  done  in  our  revenue  laws,  the  only 
restriction  being  that  the  classification  should  be  nat- 
ural, and  not  arbitrary.  State  v.  Schller^  3  Heis., 
286;  Fidghim  v.  Mayei\  8  Lea,  635;  Rohhins  v. 
Taxing  District^  13  Lea,  303;  DeiRfymlh  v.  David- 
son Covmty^  87  Tenn.,  218;  In  re  Iloice's  Eatate^  2 
L.  R.  A.,  825;  State  v.  Hamlin,  25  L.  R.  A., 
632. 

We  conclude  that  the  tax  is  not  unconstitutional 
because  it  discriminates  Ijetween  direct  descendants 
and    collateral    kindred   and   strangers. 

.  Again,  it  is  said  the  tax  is  unconstitutional  because 
of  the  ?250  exemption,  and  it  is  properly  said  the 
exemption  is  not  of  $250  out  of  all  estates,  but  that 
estates  under  $250  in  value  are  exempted  from  any 
tax.  In  other  words,  an  estate  worth  $249  escapes 
taxation,   but   one  of   $250,  or  over,   is  subject  to  tax. 

It  is  peculiarly  within  the  province  of  the  Legis- 
lature to  declare  what  privileges  shall  be  taxed,  and 
what  exemptions  may  be  allowed,  in  order  to  make 
taxes  bear  most  lightly  upon  those  least  able  to  bear 
them,  and  the  exemption  of  small  estates  is  neither 
arbitrary,  nor  is  it  devoid  of  good  reason,  inasmuch 
as  the  expenses  of  administration  are  proportionately 
much  greater  in  small  than  in  large  estates.  In 
the  various  States,  when  such  taxes  are  imposed, 
there  is  a  similar  exemption  depending  on  the  size 
or  value  of  the  estate.  In  New  York  the  limit  is 
$500;  in  Pennsylvania,  $250;  in  Maryland,  New  Jer- 
sey,  Delaware,   Maine,   Michigan,  and  California,   $500; 
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in  Connecticut  and  West  Virginia,  $1,000:  in  Ohio 
and  Massachusetts,  f  10,000.  Doubt  as  to  the  con- 
sftitationality  of  this  tax,  on  the  ground  of  the  exemp- 
tion, has  been  expressed  in  Stait-  v.  Mann,  76  Wis,, 
469:  SUit^  V.  Gomuin^  40  Minn.,  232;  Le  Due  v. 
HaMlngH,  39  Minn.,  110.  But  in  many  other  cases 
the  exemption  has  not  been  held  to  affect  the  validity 
or  constitutionalit^'  of  the  Act.  See  the  cases  alreadr 
cited,  and  specially  the  case  of  iCinot  v.  Wmthrop^ 
26    L.    R.    A.,    264. 

We  are  of  opinion  that  the  Act  is  not  invalid  or 
unconstitutional  on  account  of  the  exemption.  The 
result  is,  that,  under  the  provisions  of  the  Acts  of 
1893,  the  property  given  by  the  will  of  John  J. 
Alston  to  his  widow,  Mary  F.  Alston,  is  not  sub- 
ject  to    the  tax   imposed   by   said   Act. 

The  live  stock  given  to  W.  C.  and  Lee  A.  Crutcher 
is  liable  to  such  tax,  as  well  as  their  life  estate  or 
interest  in  the  tracts  of  two  hundred  and  forty  and 
twelve  and  one  half  acres  of  land,  the  said  Lee  A. 
being  a  niece  of  the  testator,  and  W.  C.  Crutcher 
a  stranger  in  blood.  The  interests  given  by  the 
will  to  the  children  of  W.  C.  and  Lee  A.  Crutcher, 
to  Volney  S.  Alston,  to  William  and  James  Dyer, 
to  Mrs.  McCowan,  and  Mrs.  Griggs,  are  all  estates 
or  interests  in  remainder,  and,  l)y  the  express  terms 
of  Chapter  174,  cannot  l)e  taxed  until  the  termina- 
tion of  the  life  estates  in  the  same  premises,  and 
the  (jucstion  of  their  liability  cannot  now  be  prop- 
erly  adj  udicated. 
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-  -  - 

The  decree  of  the  Court  below  is  modified  as 
herein  indicated,  and  otherwise  affirmed.  The  costs 
of  the  cause  on  appeal  will  be  paid,  one  half  by 
the  State  and  the  other  half  by  W.  C.  and  Lee 
A.  Crutcher.  The  cost  of  the  Court  below  will 
remain   as   therein   adjudicated. 
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Morgan   t\    Duffy. 
{Jaekmn.     April    20,    1895.) 

1.  CoMTiHUANCE.     Properly  refufted. 

The  Court's  action  refusing-  continuance,  and  directing'  joinder 
of  formal  issue  upon  a  plea,  and  immediate  trial,  is  not  errone- 
ous, when  no  objection  was  made  to  the  state  of  the  pleadings 
until  the  case  was  called  for  trial,  and  it  does  not  appear,  either 
by  affidavit  for  continuance  or  for  new  trial,  that  any  injury 
resulted  from  the  Court's  action.     {Post,  pp.  H87,  688,) 

2.  MALICIOU8  Prosecution.    Malice, 

Actual  malice,  in  the  sense  of  ill  will  or  personal  hatred,  need 
not  be  shown  to  sustain  action  for  malicious  prosecution.  Any 
improper  motive  is  sufficient  to  constitute  legal  malice,  and 
malice  will  be  inferred  when  the  avowed  object  of  an  unsuc- 
cessful prosecution  was  to  enforce  payment  of  a  debt.  {Pott, 
p.  688.) 

Case  cited  and  approved  :   13  Neb.,  492. 

3.  Same.     Advice  of  counsel. 

Advice  of  counsel  affords  no  defense  to  a  charge  of  malicious 
prosecution  where  the  facts  were  known  to  defendant  and  his 
counsel  and  did  not  justify  the  belief  that  plaintiff  was  prob- 
ably guilty  of  the  crime  charged.     {Post,  pp.  689,  690.) 

4.  Same.     Statute  of  limitations. 

Until  a  prosecution  is  ended,  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  for  malicious  prosecution  based 
thereon.     (Post.  p.  690.) 

5.  Same.     Damages  not  excessive. 

A  verdict  for  $500  damages  in  an  action  for  malicious  prosecu- 
tion is  not  excessive  where  the  proof  shows  that  plaintiff  was 
arrested  and  imprisoned  on  a  charge  of  felony,  without  prob- 
able cause,  and  for  the  avowed  purpose  of  compelling  him  to 
pay  a  debt.     (Post,  pp.  690,  691.) 
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6.  Argument  of  Counsel.    Not  gi'xmnd  for  reversal^  when. 

Improper  remarks  of  counsel,  made  during  the  course  of  ar- 
gument, afford  no  cause  for  reversal  where  no  objection  was 
made  at  the  time  of  their  utterance,  and  no  action  of  the 
lower  Court  invoked  thereon.     (Post,  p.  691.) 


FROM     SHBLBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

Bell  &  Horn  and    L.   D.   Cardwell  for  Morgan. 

William  Fitzgerald  and  F.   J.   Byrne  for  Duflfy. 

Wilkes,  J.  This  is  an  action  for  malicious  prose- 
cution. The  case  was  tried  before  the  Judge  and 
a  jury,  and  resulted  in  a  verdict  for  the  plaintiff 
for  $500,  and  defendant  has  appealed  and  assigned 
errors. 

Morgan  was  arrested  upon  a  Justice's  warrant 
charging  him  with  having  obtained  goods  under  false 
pretenses.  He  was  placed  in  jail  about  five  o'clock 
one  evening,  and  released  about  ten  o'clock  the  next 
morning.  The  declaration  alleged  that  the  prosecu- 
tion of  plaintiff  was  finally  ended  January  3,  1893, 
and  the  summons  in  this  case  was  issued  December 
29,  1893.  The  defendant  plead  the  statute  of  limi- 
tation. It  was  filed  February  9,  1894.  The  cause 
was   set  for   trial    Deceml)er   7,    1894.       It    was    then 
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reset  for  January  4,  1S145.  Wlien  it  was  called  on 
the  latter  day,  defendant*  asked  for  oontinoanoe  on 
the  ground  that  no  issue  had  been  taken  upon  his 
plea  of  the  statute  of  limitation.  The  Court  there- 
upon directed  issue  to  be  joined,  which  was  done, 
and  the  Court  refused  the  continuance.  The  joinder, 
of  issue  in  such  case  was  matter  of  form,  and  it 
is  not  shown  that  defendant  was  in  any  way  preju- 
diced by  being  required  to  go  to  trial  without  con- 
tinuance. He  made  no  affidavit,  nor  does  it  appear 
that  any  of  his  witnesses  were  absent,  or  that  he 
was  in  any  way  unprepared  for  trial,  nor  does  such 
fact,  appear  from  the  affidavit  on  motion  for  new 
trial.  It  is  said  that  the  verdict  of  the  jury  wa8 
contrary  to  the  charge  of  the  Court  and  to  the  evi- 
dence, inasmuch  as  no  malice  was  shown  and  de- 
fendant acted  on  the  advice  of  counsel  and  had  no 
actual  malice.  Actual  malice,  in  the  sense  of  ill 
will  or  personal  hatred,  need  not  be  shown.  Any 
improper  motive  is  sufficient  to  constitute  legal  malice, 
and  malice  will  be  inferred  when  the  object  of  the 
prosecution  is  to  enforce  payment  of  a  debt.  14 
Am.  &  Eng.  Ency.  of  Law,  23;  JSoss  v.  Lafig- 
nulty^    13    Neb.,    492. 

It  is  not  claimed  that  there  is  any  error  in  the 
charge  of  the  Court  on  this  point.  It  appears  from 
the  proof,  and,  indeed,  from  the  statement  of  de- 
fendant himself,  that,  while  he  had  no  actual  malice 
against  plaintiff,  he  began  the  prosecution  in  order 
to  compel   the   plaintiff   to   pay  a   debt  he   owed   him. 
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Plaintiff,  just  previous  to  the  time  of  the  prose- 
cution, had  been  engaged  in  a  small  restaurant  busi- 
ness on  Beale  Street,  city  of  Memphis,  and  had  bought 
his  goods  largely  from  the  defendant.  The  defend- 
ant's contention  was,  that  plaintiff  represented  that  ' 
certain  fixtures  ancl  furniture  for  the  restaurant  be- 
longed to  him;  that  they  had  been  paid  for  in  cash, 
and,  upon  this  assurance  he  extended  him  credit, 
when,  in  fact,  the  fixtures  did  not  belong  to  him. 
Plaintiff  contends  that  he  practiced  no  fraud,  but 
told  defendant,  afterwards,  in  order  to  borrow  money, 
that  certain  goods  and  furniture,  etc.,  in  the  restau- 
rant belonged  to  him,  but  that  he  had  bought  them 
on  a  credit,  and  wanted  to  borrow  money  to  pay  for 
them;  in  short,  that  he  told  him  the  entire  status 
of  the  matter  fully  and  frankly;  that  defendant,  there- 
upon, promised  to  loan  him  some  money,  but,  after 
having  a  deed  of  trust  prepared  to  secure  it,  he  de- 
clined. Whereupon  plaintiff  made  a  deed  of  trust 
upon  the  goods  and  furniture  to  secure  the  debts 
owing  for  them.  This  deed  of  trust  the  defendant 
attacked  for  fraud,  and  a  trial  was  had  in  which  the 
whole  matter  was  thoroughly  gone  over  and  venti- 
lated, resulting  in  the  Justice  of  the  Peace  sustaining 
the  deed  of  trust  as  valid.  Thereupon  the  defend- 
ant immediately  demanded  the  State's  warrant  for 
obtaining  money  under  false  pretences,  saying,  as  he 
did  so,  that  if  plaintiff  did  not  pay  him  what  he 
owed   him   he   would   put   him   in   the   penitentiary. 

The   facts   developed   on   that   trial    did    not  justify 
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defendant  in  suing  out  the  State's  warrant,  and  it 
is  hardly  probable  that  any  attorney  would  have  ad- 
vised it,  and  there  was  no  probable  cause  to  telieve 
the  plaintiff  guilty  of  the  offense  charged.  We  think 
defendant  cannot  justify  on  the  ground  of  counsel's 
advice,  nor  of  probable  cause  to  believe  plaintiff*  guilty 
when  the  whole  facts  were  thus  developed  before  him 
and   his   counsel. 

As  to  the  statute  of  limitations,  the  proof  shows 
the  arrest  was  made  December  20,  1892,  and  that 
plaintiff  was  finally  discharged  from  prosecution  De- 
cember 30,  1892,  and  this  action  was  commenced 
December  29,  1893.  The  statute  had  not  run  and 
it  is  not  a  defense.  The  action  was  for  malicious 
prosecution  as  well  as  false  imprisonment,  and  the 
statute  did  not  begin  to  run  as  to  the  prior  offense 
until  the  prosecution  was  ended.  Goodrvin  v.  (fuild^ 
S.    W.    Reporter. 

It  is  said  the  evidence  does  not  show  that  plaintiff 
was  sent  to  jail  on  the  warrant  issued  by  defendant, 
but  that  he  was  also  arrested  on  a  warrant  at  the 
same  time  for  embezzlement.  This  question  was  fairly 
left  to  the  jury,  and  all  the  facts  connected  with  the 
arrest,  under  both  charges,  were  fully  stated.  The 
mere  fact  of  teing  sent  to  jail  did  not  constitute  the 
entire  offense  of  malicious  prosecution.  It  is  suffi- 
cient to  say  that  plaintiff  was  sent  to  jail,  possibly, 
under  both  warrants,  but,  under  the  evidence,  more 
probably   under   the   one   sworn   out   by   defendant. 

It   is   said   the   damages    are   excessive.     There   was 
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a  total  want  of  probable  cause  to  believe  the  plain- 
tiff guilty.  He  was  arrested  and  imprisoned,  and 
the  prosecution  is  shown  to  have  been  for  the  pui*- 
pose  of  forcing  plaintiff  to  pay  a  debt  owing  by 
him  to  defendant.  The  jury  has  passed  upon  it 
under  all  the  facts,  and  the  Circuit  Judge  has  not 
seen  proj)er  to  disturb  it,  and  we  cannot  say  it  is 
excessive,    but   to   the   contrary. 

Counsel  for  plaintiff  made  impro{)er  remarks  in 
the  course  of  his  argument,  stating  that  the  Crim- 
inal Courts  of  the  country  were  prostituted  by 
using  them  as  engines  of  oppression  in  the  collec- 
tion of  debts;  that  the  jury  had  no  conception  of 
the  extent  to  which  this  practice  was  carried,  and 
he  hoiked  they  would  show,  by  their  verdict,  that 
the  Court  could  not  be  prostituted  in  that  way. 
He  also  said  he  had  never  heard  of  a  case  where 
the  Supreme  Court  had  reversed  a  verdict  of  a 
jury  for  excessive  damages.  He  cited  three  cases 
from  Texas,  but  did  not  read  from  any  reports,  in 
which  he  said  that  the  Court  did  not  set  aside  ver- 
dicts for  *3,000  in  one,  *8,000  in  one,  and  *1 0,000 
in  another  case,  and  that,  no  matter  what  verdict  was 
rendered,  it  would  not  be  reversed  by  the  Supreme 
Court  because  excessive.  No  objection  was  made  at 
the  time  of  the  utterance  of  the  objectionable  words, 
nor  were  they  afterwards  asked  to  be  excluded,  or 
that    the    jury    be    warned   to   disregard    them. 

The  judgment  of  the  Court  l>elow  is  affirmed, 
with    costs. 
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Burke   v.    Memphis. 

(Jackmn,       April    23,    1895.) 

1.  Statutes.    Repeat, 

Statutes  '*  to  provide  revenue  for  the  State  of  Tennessee  and  the 
counties  thereof,"  cannot  have  the  effect  to  repeal  by  implica- 
tion earlier  statutes  providing  revenue  for  municipal  corpora- 
tions.    {PfMtU  lyP'  fi92-'694,) 

Acts  construed :  Acts  1879,  Ch.  11 ;  Acts  1883,  Ch.  10 ;  Acts  1889, 
Ch.  130 ;  Acts  1891  (Ex.  Sess.),  Ch.  25,  p.  50. 

Case  cited  and  approved  :  Knoxville  v.  Lewis,  13  Lea,  180. 

2.  Taxation.     ArchltecUi  subject  to  privilege  tax. 

The  occupation  or  business  of  an  architect  may  be  declared  a 
privilege,  and  taxed  as  such.     {PmU  pp.  694,  695.) 

Cases  cited  and  approved  :  Kurth  v.  State,  86  Tenn.,  134  ;  Mayor 
u  Guest,  3  Head,  414  ;  Ihin  v.  Cullen,  13  Lea, -302. 


FROM    SHELBY. 


Appeal  from  Circuit  Court  of  Shelby  County.     L. 

H.     ESTES,    J. 

T.    A.    Ryan   for   Burke. 

Metcalf  &   Walker  for   Memphis. 

W1LKE8,  J.  The  defendants  are  architects,  and 
were  each  arrested  and  fined  $25  for-  failing  to  take 
out  city  license  for  1892,   and  the  only  question  pre- 
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sented  is,  whether  they  are  liable  for  a  privilege 
tax   upon   their   occupation   for   that   year. 

Defendants'  contention  is  that  the  Acts  of  the 
General  Assembly  of  Tennessee,  passed  at  the  Extra 
Session,  1891,  page  50,  repealed  the  Act  of  1889, 
Chapter  130,  ancl  all  other  revenue  Acts  prior  in 
date,  and,  inasmuch  as  the  Acts  of  1891,  Extra 
Session,  omitted  to  tax  the  occupation  of  an  archi- 
tect as  a  privilege,  as  had  been  done  under  Chapter 
130,  Acts  1889,  there  was  no  law  in  force  in  1892 
making  the  occupation  of  architect  a  taxable  privi- 
lege. 

In  this  contention,  we  think  counsel  is  in  error. 
The  Act  of  1891,  Extra  Session,  page  50,  is  en- 
titled ''An  Act  to  amend  Chapter  130  of  the  Acts 
of  the  General  Assembly  of  1889,  entitled  'An  Act 
.  to  provide  revenue  for  the  State  of  Tennessee  and 
the  counties  thereof.'"  It  was  not  the  purpose  of 
the  Act  of  1889  or  1891  to  provide  for  anything 
else  except  revenue  for  State  and  county  pur[)oses; 
and  they  did  not  in  any  way  refer  to  taxes  for 
purposes   of    municipal   corporations. 

By  the  Act  of  1879,  Chapter  11,  the  General 
Assembly  passed  the  Taxing  District  Act,  which  was 
afterward  amended  in  1883,  Chapter  10,  and  by 
other  Acts.  The  purpose  of  these  Acts,  as  shown 
by  their  captions  and  provisions,  was  to  create  tax- 
ing districts,  and  [)rovide  means  of  local  government 
of  the  same,  and  by  the  latter  Act,  among  the  list 
of   taxal)le  privileges,    architects   were   named,   and   this 
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Act  was  in  force  when  this  tax  accrued  in  1892, 
and  was  not  in  anywi>>e  affected  by  the  Acts  passed^ 
subse<jiiently,  to  provide  State  and  county  Revenue. 
Municipal  taxes  are  not  taxes  for  State  and  county 
purposes,  and  are  not  inchided  under  the  terms  of 
an  Act  to  i)rovi(ie  State  and  county  revenue.  Mayor 
and  Alih^rinrn  (tf  Kuttj^rUh^  v.  Li'}n^^  12  I^ea,  ISO. 
This  same  rulinjr  was  made  in  the  unrej)orted*  case 
of  The  Ta,t'ln(j  DtMrtct  v.  77//'  Pacfjir  E.rprri<ti  Co,^ 
decided  by  this  Court  May  28,  1888.  The  judg- 
ment in  that  case  has  this  recital:  "That  Chapter  5 
of  the  Acts  of  the  Extra  Session  of  1885  did  not 
operate    to    rej^eal    Section    13   of    Chapter    96   of    the 

• 

Acts  of  1881  (a  taxing  district  Act),  by  which  a 
privilege  tax  of  $250  annually  is.re<|uired  to  ?)e  jiaid 
to  the  plaintiff  in  error  by  all  express  companies 
doing  business  within  the  limits  of  said  taxing  dis- 
trict, and  under  the  latter  Act  the  express  company 
was  held  liable  for  the  privilege  tax  of  $250.  See 
also    1    Desty   on   Taxation,    105. 

Again,  it  is  said  that  the  occupation  or  business 
of  an  architect  cannot  be  made  a  taxa))le  privilege, 
that  it  is  a  })rofession  re<iuiring  intelligence  and 
brains,  and  these  should  not  lie  taxed.  Manv  of 
the  occupations,  if  not  all,  that  are  taxed  as  priv- 
ileges require  more  or  less  of  intelligence  and  brains 
to  successfully  conduct  them,  and  we  see  no  reason 
to  make  an  excci)tion  in  favor  of  architects.  A 
privilege  is  whatever  the  Legislature  chooses  to 
declare   and    tax   as   such,    and    a   positive    prohibition, 
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or  the  power  to  prohibit,  is  not  essential  to  its 
validity.  liurt/i  v.  T/te  State,  2  Pickle,  134;  Maj/m* 
V.  GiU'^t,  3  Head,  414;  Jf^nl-uin  v.  Inchi,  8  Heis., 
456;    Dim   v.     Cull  en,    13    Lea,    202. 

This  holding  is  in  nowise  in  conflict  with  the 
ruling  of  this  Court  in  the  Lmnjer^  Tax  Oanefi,  8 
Heiskell,    565,    et   sequitur. 

There  is  no  error  in  the  judgment  of  the  Court 
below  in  either  case,  and  the  judgments  are  affirmed 
with   costs. 
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CUMBEBULND   TELEGRAPH    &  TELEPHONE  Co.    V.    POSTON. 

(Jack^ofK       April    25,    1895.) 

1.  Damages.     Evidence  of  wnnigdoer's  pecuniary  abllUy  admissive, 

when. 

When  there  is  any  substantial  ground  or  reason  for  allowing' 
punitive  damages,  the  pecuniary  ability  of  the  wrongdoer  may 
be  given  in  evidence.     {PosU  W-  ^^^  ^^•) 

Cases  cited  and  approved  :  Dnsh  v.  Fitzhugh,  2  Lea,  307 ;  Rail- 
road V.  Guinan,  11  Lea,  103. 

2.  Charge  of  Court.     Meager  and  inccnnplete  not  reversible. 

An  incomplete  and  meager  charge,  if  not  misleading,  affords  no 
cause  for  reversal  when  no  request  for  additional  instructions 
was  made.     {Post,  irp.  699.  700.) 

Case  cited  and  approved  :  Maxwell  v.  Hill,  89  Tenn.,  585. 

3.  Evidence.     General  exceptions. 

A  general  exception  that  evidence  is  incompetent  and  immaterial, 
without  stating  grounds,  is  bad.     {PosU  P-  700.) 

Cases  cited  and  approved:  Druggist  Cases,  85  Tenn.,  449;  Rail- 
road V.  ITleming,  14  Lea,  129  ;  Powers  v.  McKenzie,  90  Tenn., 
167;  Railroad  v.  Beeler,  90  Tenn.,  548;  Graham  t>.  McReynolds, 
90  Tenn.,  689. 

4.  Damages.     Not  excesKlve. 

Where  the  proof  is  conflicting,  a  verdict  for  damages  based  upon 
it,  and  reasonably  sustained  by  it,  will  not  be  set  aside  as  ex- 
cessive.    {Post,  p.  700.) 

Case  cited  and  approved :  Memphis  Tel.  Co.  t\  Hunt,  16  Lea,  456. 


FROM    SHELBY. 


Appeal     from     Second     Circuit     Court    of     Shelby 
County.      J.    S.    Galloway,    J. 
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Eldridge  Wright  and  Turley  &  Wright  for 
Telegraph   &  Telephone    Company. 

W.    K.    Poston   for    Poston. 

Wilkes,  J.  The  defendant  company  was  sued 
before  a  Justice  of  the  Peace  for  damages  for  cut- 
ting and  disfiguring  the  plaintiff's  ornamental  holly 
trees  upon  a  residence  lot  near  Memphis.  There 
was  a  judgment  before  the  Justice  of  the  Peace  for 
the  plaintiffs  for  $400,  and  an  appeal  to  the  Sec-  . 
ond  Circuit  Court,  where  there  was  a  trial  before 
the  Judge  and  a  jury, .  and  a  verdict  and  judgment 
for  the  plaintiffs  for  |300,  and  the  defendant  com- 
pany  has   appealed,    and   assigned   errors. 

The  company  had  been  for  several  years  operat- 
ing a  telephone  line  in  front  of  plaintiffs'  premises. 
Desiring  to  change  the  location  of  the  poles  and 
line,  the  superintendent  of  the  company  applied  on 
the  premises-  for  permission  to  trim  up  the  limbs 
of  some  holly  trees  located  near  the  front  fence, 
but  was  answered  by  the  lady  in  charge  of  the 
house  that  the  property  was  in  the  hands  of  ten- 
ants, and  that  the  company  could  only  get  permis- 
sion from  the  owner,  and  his  address  was  furnished 
the  superintendent.  The  superintendent  was  accosted 
in  the  street  or  road,  near  the  premises,  on  the  same 
^iftj)  l>y  ^  gentleman  who  inquired  when  the  street 
car  line  would  lye  completed  out  to  that  point.  He 
further  stated  that  he  owned  the  property  on  the 
hill,    and    was   anxious   to   have   the   car    line   extended 
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08  soon  as  could  be  done.  Thereupon,  the  super- 
intendent said  to  him  that  he  was  connected  ¥rith 
the  telephone  company,  and  not  with  the  railroad^ 
and  wante<l  his  permission  to  cut  away  some  limbs 
from  the  ever^jreen  trees  in  the  vard,  so  as  to  not 
interfere  with  his  line,  and  the  party  said  that  was 
all    right,    or   there   would    l)e   no   objection. 

It  api)ears  that  the  party  thus  interviewed  was  not 
the  owner  of  the  trees  or  the  proi)erty  in  question, 
but  of  a  contiguous  property,  very  much  the  same 
in  description  and  apj)earance,  but  having  no  holly 
trees    in    the   front    vard. 

The  superintendent  of  the  telephone,  sup}X)sing  that 
he  had  the  necessary  permission  from  the  owner  of 
the  premises,  cut  oif  the  liml>s  from  three  of  the 
holly  trees,  greatly  disfiguring  them.  They  are 
shown  to  have  f>een  planted  with  much  care,  some 
thirty-five  years  before,  and  were  very  sha|)ely,  highly 
ornamental,  and  much  j)rized  evergreens,  very  diflS- 
cult  to  transplant  and  U)  keep  alive.  The  owners 
of  the  property  brought  suit  for  the  damage  sus- 
tained,   with    the   result   as   stated. 

The   errors   assigned   are: 

To  the  admission  of  any  testimony  in  regard 
to  the  pecuniary  ability  of  the  defendant  company. 
The  plaintiffs  in  the  case  were  suing  for  both  com- 
pensatory and  punitive  damages.  There  was  a  wide 
difference  of  estimates  under  the  first  head,  ranging 
from  nothing  to  ?50()  {)er  tree.  There  was  also 
evidence    sufficient,    we    think,     to    raise    the   question 
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of*  gross  negligence  on  the  part  of  the  company  in 
not  exercising  more  caution  to  find  and  obtain  the 
consent  of  the  true  owner  of  the  property  that  the 
trees  might  be  cut,  and  also  in  the  manner  in 
which  the  cutting  was  done,  and  in  cutting  the  trees 
at  all.  It  satisfactorily  appears  that  the  trees  were 
only  thirty -five  to  forty  feet  hi</h,  and,  by  the  use 
of  three  poles  of  fifty  feet  in  length,  cutting  the 
trees  might  have  })een  entirely  avoided,  and  it  is 
shown  the  company  had  such  poles  on  its  yards  in 
Memphis  at  the  time,  and  it  is  not  shown  why  the 
line  might  not  as  well  have  l)een  located  so  as  not 
to   touch   the   trees,    as   had   previously   been  the  case. 

We  think  there  was  suflicient  evidenc»e  of  gross 
negligence  and  wantonness  to  justify  the  admission  of 
evidence  with  a  view  to  punitive  damages,  if  the 
jury  should  decide  it  to  \ye  a  proper  case  for  such 
damages.  The  jury,  u[)on  this  point,  was  charged 
that  if  the  cutting  was  done  fraudulently,  oppressively, 
or  with  gross  negligence,  they  might,  in  their  dis- 
cretion,   give   punitive   damages. 

It  is  assigned  that  the  Judge's  charge  was  in- 
complete, meager,  and  misleading.  We  do  not  find 
it  misleading,  as  far  as  it  goes,  and  there  was  no 
request  for  an  additional  charge.  In  such  case  this 
Court  will  not  reverse  for  meaorerness  of  the  charge. 
J/?^/v/vV/  v.  /////,  5  Pick.,  585,  and  authorities  there 
cited. 

When  there  is  any  ground  or  reason  for  punitive 
damages,   the   i)ecuniary  al)ility  of   the   wrongdoer  may 
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be  given  in  evidence.  Du^h  v.  Fltzhugh^  2  Lea,  3^00; 
Sedgwick  on  Damages  (8th  Ed.),  Sec.  385;  Suther- 
land on  Damages,  p.  74:4,  746:  Railroad  v.  Cruinanj 
11    Lea,    103. 

But  the  exceptions  to  the  evidence  of  pecuniary 
ability  were  general,  to  wit,  that  the  evidence  was  in- 
competent and  immaterial,  but  without  stating  the 
grounds.  DruggtMi  ('aJiek^  1  Pick.,  449;  Railroad  v. 
FJemhig,    14   Lea,    129;    6    Pick.,    167,    548,    689. 

It  is  said  the  damages  are  excessive.  Only  three 
trees  were  trimmed.  There  is  much  difference  be- 
tween the  witnesses  as  to  the  value  of  these  trees 
and  the  damage  done  by  cutting  them.  The  trees 
are  estimated  to  be  worth  as  high  as  $500  each. 
Other  witnesses  do  not  attach  any  value  to  them. 
Some  witnesses  state  that  the  trees  are  practically 
ruined.  Others  state  that  the  damage  is  slight  if 
anything.  It  is  shown  that  the  rental  value  of  the 
property  has  not  been  diminished,  and  opinions  are 
expressed  that  the  market  value  has  not  been  changed. 
The  matter  was  |)eouliarly  for  the  jury  to  determine, 
and  there  is  ample  evidence  to  supjwrt  their  verdict 
upon,  the  idea  of  actual  or  compensatory  damages 
alone.  Metuphla  Teli^phme  Co,  v.  Ilxint^  16  Lea, 
456. 

There  is,  therefore,  no  reversible  error  in  the 
record,  and  the  judgment  of  the  Court  below  is 
affirmed    with    costs. 
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{Ja<:kj<(m.       April    25,    1895.) 


1.  Supreme  Court.     WiU  iwt  remrne  upo^i  the  facts ^  wfien. 

If  there  is  sufficient  evidence  in  the  record  to  sustain  a  general 
verdict  upon  a  correct  charge,  this  Court  will  not  reverse  a 
non-jury  law  cause  because  the  special  findings  of  facts  made 
by  the  trial  Judge,  without  request  of  either  party,  are  er- 
roneous and  insufficient  to  support  the  judgment  rendered 
thereon.     (Post,  p.  705.) 

2.  Sales  or  Personalty.     Complete,  tvhen. 

The  sale  of  goods  is  complete  and  title  passes,  subject  alone  to 
stoppage  in  traiutUu  and  avoidance  for  fraud,  upon  their  un- 
conditional delivery  to  a  common  carrier  for  shipment  to  the 
purchaser.     {Post^  pp,  705-710.) 

Cases  cited  and  approved:  Boyd  v,  Mosely,  2  Swan,  661;  Missis- 
sippi Mills  V.  Bank,  9  Lea,  314;  Ochs  v.  Price,  6  Heis.,  483; 
Harding  v.  Metz,  1  Tenn.  Ch.,  610. 

Cited  and  distinguished:     Belding  Bros.  v.  Frankland,  8  Lea,  67. 

3.  Same.     Purchaser's  i/nsolveTicy. 

The  purchaser's  insolvency,  occurring  after  the  completion  of  the 
contract  of  sale  and  delivery  of  the  goods  to  the  carrier  for 
shipment  to  him,  but  before  their  actual  receipt  by  him,  does 
not,  in  the  absence  of  fraud,  defeat  his  title.     {Post,  p.  710.) 

4.  Same.     UncondttU/iiah  when. 

The  title  of  goods  vests  in  the  purchaser  upon  completion  pf  the 
sale  without  payment  of  the  purchase  price,  unless  payment 
of  the  price  is  made  a  condition  precedent  to  the  vesting  of 
title  by  express  contract  or  necessary  inference.  {Post,  pp. 
710-712.) 
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Cases  cited:    Harding  v.    Metz,    1   Tenn.    Ch..   010:    McClure  r, 
Williams,  5  Hneed,  716. 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.       L.    H.    Estes,    J. 

R.    M.    Heath   and   Haynes    &   Hays   for   Brooks. 
Smith   &   Trezevant   for   Paper   Company. 

McAiJSTER,  J.  The  object  of  this  suit  is  to 
recover  the  value  of  certain  wall  paper  sold  by  the 
(jeo.  H.  Friend  Paper  Company,  of  Carrollton, 
Ohio,  to  the  firm  of  Brooks  &  Cole,  conducting- 
business  at  Memphis,  under  the  name  and  style  of 
the  '*  Tennessee  Paper  Company.'"  The  suit  as- 
originally  commenced  was  in  replevin,  but  the  offi- 
cer failing  to  get  possession  of  the  goods,  the  case 
has  been  prosecuted  in  detinue.  Code,  j^  4119.  The 
Circuit  Judge,  sitting  without  the  intervention  of  a 
jury,  found  the  issues  in  favor  of  the  plaintiff,  and 
pronounced  judgment  in  its  favor  for  $374.15.  The 
defendant,  Brooks,  appealed,  and  has  assigned  er- 
rors. 

The  main  controversy  presented  in  the  record  is 
whether,    the    title    to    the    goods    had    passed    to   the 
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purchasers,  Brooks  &  Cole,  so  as  to  l>e  embraced 
in  an  assignment  made  b}'  this  firm  to  L.  S.  Brooks, 
trustee.  The  Geo.  H.  Friend  Paper  Company  had 
frequently  sold  goods  to  Brooks  &  Cole,  and  when 
the  latter  firm  made  their  assignment,  January  31, 
1893,  they  were  indebted  to  the  former  not  only 
for  the  goods  in  controversy,  but  likewise  for  sev- 
eral other  purchases.  The  particular  invoice  of  pa- 
per sued  for  in  this  case  was  ordered  by  letter 
January  14,  1893,  in  which  terms  of  payment  were 
not  mentioned.  The  goods  were  shipped  by  the 
Geo.  H.  Friend  Paper  Company  January  21,  1893. 
They  reached  Memphis  Saturday,  January  28,  and 
remained  in  the  railroad  warehouse  until  Monday, , 
the  thirtieth,  when  they  w^ere  delivered  to  Brooks 
&  Cole.  On  the  following  day — to  wit,  January 
31 — Brooks  &  Cole  made  an  assignment.  This  as- 
signment had  been  contemplated  for  several  days, 
and,  in  fact,  the  instrument  had  been  prepared  and 
was  ready  for  execution  on  Saturday,  January  28. 
It  was  actually  signed  and  delivered,  as  already 
stated,    on   January   31. 

This  assignment,  it  is  claimed,  was  brought  about 
by  the  failure  of  the  Harding  Paper  Company  to 
permit  Brooks  &  Cole  to  renew  a  note  for  $1,500 
which  they  owed  that  company,  and  which  would 
mature  February  1,  1893.  Mr.  R.  W.  Brooks  tes- 
tified that,  about  ten  days  tefore  the  date  of  the 
assignment,  a  representative  of  the  Harding  Paper 
Company    came    to    Memphis    and     '^called    upon    me 
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in  regard  to  the  Harding  Paper  Company  debt,  and, 
I  learned,  was  making  investigation  as  to  the  financial 
standing     of     my    firm,       *       *       *       ^j^^    ^ng    ^q. 

deavoring  in  ever}'  way  possible  to  pr^^  into  my 
business.  He  announced  his  determination  to  remain 
in  Memphis  until  maturity  of  his  debt  and  collect 
the  same.  The  Harding  Paper  Company  had  there- 
tofore promised  an  extension  of  this  paper.  I  there- 
upon wrote  to  this  company  and  reminded  them  of 
their  promise.  If  this  note  could  have  been  ex- 
tended, my  firm  would  have  been  able  to  continue 
business,  but  not  being  able  to  make  any  arrange- 
ment with  the  Harding  Company,  or  its  agent, 
*.  *  *  jjy  direction  of  my  firm  our  attorney 
prepared  a  special  assignment  on  January  28,  1893, 
as  a  prudential  measure,  and  dated  it  that  day, 
*  *  *  trusting  the  Harding  Company  would 
still  agree  to  extend  the  note,  but,  being  unable  to 
procure  an  extension  of  the  paper,  or  an  interview 
with  Mr.  •  Harding,  on  the  thirty -first  of  January 
the  deed  was  acknowledged  and  filed  for  registration. 
It  embraced  *all  that  portion  of  our  property  now 
contained  in  the  certain  three  sto^y  brick  building 
belonging  to  L.  B.  McFarland,  No.  343  Second  St., 
Memphis,  Tenn.'  Also  our  stock  of  goods,  wares, 
and  merchandise  now  in  said  above  mentioned  and 
before  described  three  story  brick  building  *  *  * 
consisting   of   wrapping   paper,"    etc. 

The   assignment   was   special   and   preferential.     The 
debt    sued    for    in    this    action   is   not    mentioned,    al- 
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though  six  other  debts  due  plaintiff,  amounting  to 
$1,130.86,  are  specified  but  not  included  in  the 
preferred   class. 

It  should  be  stated  that,  on  February  27,  1893, 
plaintiffs,  by  their  attorneys,  made  demand,  in  writ- 
ing, for  the  goods  of  the  trustee,  L.  J.  Brooks. 
The  letter  concluded,  viz.:  **Our  clients  look  to 
you  either  for  the  goods  or  their  value."  The 
trustee,  however,  continued  to  sell  off  the  stock 
until  March,  13,  1893,.  when  the  writ  of  replevin 
was  sued  out.  The  sheriff  was  unable  to  find  the 
goods  and  so  returned  the  writ.  The  plaintiff  there- 
upon  elected   to   prosecute   the   case   in   detinue. 

The  plaintiff  in  error  bases  his  assignments  of 
error  upon  the  special  findings  of  the  trial  Judge. 
There  was  no  request  for  the  Circuit  Judge  to  re- 
duce his  findings  to  writing,  and,  under  the  well- 
established  practice  of  this  Court,  such  findings  are 
equivalent  to  a  general  verdict  upon  a  correct  charge, 
and,  if  there  is  any  evidence  upon  which  such  gen- 
eral verdict  might  have  been  based,  it  will  not  be 
disturbed.  If,  therefore,  the  Circuit  Judge  was  in 
error  upon  all  his  findings,  or  if  his  findings  were 
all  correct,  but  wholly  immaterial,  if  there  was  still 
any  theory  supported  by  material  evidence  upon 
which  a  general  verdict  might  be  based,  it  would 
be  in  conformity  with  the  well-recognized  practice 
to  affirm  it. 

The  Circuit  Judge,  in  his  written  opinion,  states, 
viz.:     '^On    January    28,     1893,     119    reams    of    this 
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order  arrive*!  in  the  eitv  hv  rail,  and  were  delivered 
on  Janiiarv  3m.  The  next  dav,  January  31,  at 
1:15,  the  firm  had  executed  the  trust  and  put  it  of 
record.  R.  W.  Brooks  at  that  time  left  out  the 
amount  of  this  last  order  to  plaintiff,  although  he 
s))ecities  six  other  purchases  made  of  this  plaintiff  and 
the  amount  of  each,  amounting  in  all  to  $1,130.80. 
I  am  satisfied,"  savs  the  Court,  *'that  R.  W. 
Br(K>ks  left  this  claim  out  because  he  did  not  c*on- 
sider  that  he  owed  it.  At  that  time  the  firm  did 
not  authorize  the  payment  of  this  claim,  so  I 
must  conclude  that  it  was  not  intended  to  l)e  paid 
for  by  the  trustee.*'  »  *  *  xhe  Court  also  found 
that  the  sale  was  not  completed  until  the  goods  were 
received    ))v    Brooks   &   Cole. 

We  think  the  Circuit  Judge  was  in  error  in  con- 
cluding that,  because  the  debt  due  the  Friend  Paper 
Comi)any  was  not  secured  by  the  special  assignment 
of  Brooks  &  Cole  to  L.  J.  Brooks,  trustee,  or 
named  therein,  therefore,  Brooks  &  Cole  did  not  con- 
sider that  they  owed  it,  and  did  not  recognize  the 
goods  as  their  jjroperty.  The  Circuit  Judge,  in  this 
finding,  overlooked  the  fact  that  this  assignment  was 
special,  and  did  not  purport  to  embrace  the  entire 
indebtedness  of  this  firm,  or  to  include  all  of  its 
assets.  No  inference  prejudicial  to  their  title  is  to 
be  drawn  from  such  omission.  This  case  is  not 
controlled  by  the  principle  settled  in  Beldmg  v. 
Fvai)Mand^  8  Lea.  That  was  a  general  assignment, 
in    which   the   assignors    conveyed    all    their    propertj^ 
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of  every  description  for  the  benefit  of  all  their 
creditors.  The  assignors,  Levison  &  Bro.,  were  ut- 
terly insolvent  at  the  time  of  their  purchase  of  the 
goods  from  Belding  Bros.  &  Co.,  and  must  have 
known  the  fact,  theit  assignment  being  made  only 
three  dayp  after  the  shipment  of  the  goods.  They 
did  not  include  the  goods  in  their  assignment  to  the 
defendant,  nor  mention  the  plaintiffs  in  their  sched- 
ule of  liabilities;  and,  as  soon  as  they  learned  that 
the  goods  had  been  received  bv  the  trustee  after  the 
assignment,  they  desired  him  to  ship  them  back  to 
plaintiffs.  The  facts  presented  in  this  case  are  en- 
tirely  dissimilar. 

It  does  not  appear  that  Brooks  &  Cole  were  in- 
Solvent  at  the  time  the  goods  were  ordered,  and 
the  firm  intended  in  good  faith  to  pay  for  them; 
nor  does  it  apj)ear  that  this  firm  was  insolvent  on 
January  21,  when  the  goods  were  shipped.  The 
sale  was  complete,  and  the  title  to  the  goods  vested 
in  Brooks  &  Cole  the  moment  the  goods  were  de- 
livered to  the  carrier  for  shipment,  subject  alone  to 
avoidance  for  fraud  and  stoppage  in  tranal.tu.  Boyd 
V.  Mimely^  2  Swan,  661;  6  Heis.,  483;  MixAlnnlppi 
MllU  V.  Bwi\k^  9  Lea,  314.  The  fact  that  /the  pur- 
chasers, Brooks  &  Cole,  made  a  sixjcial  assign 
ment  the  day  after  these  goods  were  received  did 
not  affect  their  title  or  authorize  the  vendor  to  re 
claim   the   goods,    no   fraud   being   shown. 

The    case    of    Pthe    v.     Wletliuj^     49     Barb.,    cited 
by    counsel,    does   not   support    the    contention   of    ap- 


708  JACKSON : 


HrookB  V,  Paper  Co. 


pellee.  The  syllabus  of  that  case  is,  viz.:  *'A. 
liquor  merchant  in  Syracuse,  in  former  good  stand- 
ing with  the  plaintiffs'  firm  in  New  York,  gave  a 
verbal  order  to  the  plaintiffs  for  a  bill  of  goods 
on  credit,  which  were  sent  to  him  by  railroad,  and 
left  in  a  storehouse  at  Syracuse.  The  merchant 
was  in  fact  insolvent,  and  became  fully  aware  of 
it  l)efore  he  paid  the  freight  and  took  the  goods 
into  custody.  Held,  that  the  Judge  properly  in- 
structed the  jury  that  it  would  be  a  fraud  upon 
the  plaintiff's  sufficient  to  avoid  the  sale  if  they  be- 
lieved, upon  the  evidence,  that  the  purchaser  received 
the  g(K)ds  with  a  preconceived  design  not  to  pay 
for  them,  although  he  had  no  such  design  when  he 
gave    the   order. 

This  case  is  cited  in  Bidding  v.  Frankland^  8 
I^ea,  and  would  seem,  from  the  head  note,  to  be  a 
direct  authority  for  the  contention  of  plaintiff — to  wit: 
That,  although  Brooks  &  Cole  may  have  been  sol- 
vent when  they  ordered  the  goods,  if  they  became 
insolvent  before  the  goods  were  received,  and,  not- 
withstanding knowledge  of  such  insolvency,  received 
the  goods,  this  would  constitute  such  a  fraud  as 
would  vitiate  the  sale  and  authorize  the  vendor  to 
reclaim   the   goods. 

When,  however,  we  look  to  the  body  of  that 
opinion,  we  perceive  a  very  important  distinction, 
and  that  is,  the  sale  being  verbal,  the  title  to  the 
goods,  under  the  New  York  statute  of  frauds,  had 
not   vested   in   the    purchaser. 
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The  Court  said:  ''The  single  question  presented 
is  whether,  in  an  executory  sale,  void  by  the  stat- 
ute of  frauds,  the  intervening  insolvency  of  the  pur- 
chaser and  the  preconceived  intent  not  to  pay  for 
the  goods,  formed  at  the  time  they  were  received 
and  accepted  by  the  purchaser,  avoids  the  sale  upon 
the  ground  of  fraud.  *  *  *  It  was  claimed 
on  the  trial  by  defendant's  counsel  that  the  contract 
was  complete  when  the  purchaser  received  the  l>ill  of 
goods.  *  *  *  But  I  think  it  is  too  plain 
for  argument,  that  an  acceptance  cannot  be  based 
upon  the  receipt  of  the  bill  by  the  purchaser,  for 
he  is  not  to  be  concluded  until  he  has  an  op{X)rtu- 
nity  of  examining "  the  goods.  The  contract  of  pur- 
chase was  not  only  executory,  but  remained  invalid 
until  the  receipt  and  acceptance  of  the  goods  by  the 
purchaser  on  July  2.  Until  then,  it  was  ojien  to 
either  party  to  refuse  to  complete  the  sale.  *  *  * 
In  my  opinion,'"  says  the  Court,  ''a  purchaser  of 
goods  under  an  executory  contract  of  sale  void  until 
acceptance,  is  guilty  of  fraud,  if,  })efore  he  con- 
cludes the  purchase,  he  becomes  hopelessly  insolvent, 
and  afterwards  takes  a  delivery  of  them  with  a  de- 
sign  not   to    pay.'" 

The  soundness  of  this  opinion  we  do  not  ques- 
tion, but  it  is  wholly  inapplicable  to  the  case  now 
being  decided.  We  grant  that  if  the  title  to  the 
goods  had  not  vested  in  Brooks  &  Cole  before  their 
insolvency,  the  property  could  l)e  reclaimed,  as  held 
by   the    New   York   case. 
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There  is  in  this  oase,  however,  no  executory 
contract  of  sale  contingent  upon  the  performance  of 
any  annexed  i-onditions,  nor  void  under  our  statute 
of  frauds  until  an  actual  acceptance  of  the  goods 
by  the  purchaser.  Under  the  uniform  holdings  of 
this  Court,  this  is  a  bargain  and  sale  as  contradis- 
tinguished from  an  executory  agreement.  By  the 
delivery  to  the  carrier  the  pa|)er  l)ecame  vested  in 
the  purchaser,  subject  only  to  the  seller's  right  of 
stoppage  hi  fmnMttu  or  avoidance  for  fraud.  Boyd 
V.  MoHt-ly^  2  Swan,  661;  MhtttMMipp!  J/Z7/>*  v.  Bank^ 
.9  Lea,  3U;  Ifardimf  v.  Metz,  1  Tenn.  Ch., 
610. 

The  fact  _that  the  purchaser  l>ecame  insolvent  be- 
fore the  goods  reached  their  destination,  does  not 
divest  a  title  which  vested,  without  fraud. 
*  It  is  next  insisted  by  counsel  for  appellee  that 
the  judgment  below  should  be  sustained,  for  the 
reason  that  the  sale  was  impliedly  for  cash,  and 
that  neither  the  purchaser  nor  their  assignee  had 
any  right  to  take  i)ossession  without  payment,  and 
that  this  condition  precedent  was  not  waived  by  the 
vendor  in  permitting  the  purchasers  to  take  posses- 
sion without  a  com[)liance  with  this  condition.  This 
contention  is  based  mainly  upon  the  authority  of 
ILxrdbuj  v.  Metz^  1  Tenn.  Ch.,  610..  In  that  case 
it  appeared  that  Harding  sold  to  Steifel  &  Pfeiffer 
1,000  bushels  of  barley,  ''to  be  paid  for  on  de- 
livery.-' About  the  time  all  the  barley  had  been 
delivered   Steifel    &   Pfeiffer    became    embarrassed,    and 
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made    an    assignment   of    all   their   property   to   Metz, 
trustee,    for   the   benefit   of   all   their   creditors. 

The  question  raised  in  that  case  was  whether  the 
title  to  the  barley  passed  by  the  delivery  to  Steifel 
&  Pfeiffer  or  remained  in  Harding  because  of  the 
failure  to  pay  the  price.  The  Court  said:  '*If 
parties  agree  upon  the  terms  of  sale  of  personalty 
and  annex  no  condition  to  the  contract,  the  prop- 
erty passes  to  the  buyer  without  delivery  or  tender 
of  price.  *  *  *  But  the  parties  may  annex  a 
condition  which  will  prevent  the  vesting  of  title  to 
the  property,  although  actually  delivered,  until  the 
condition  is  performed.  Thus  the  sale  may  be  on 
condition  that  the  title  remain  in  *  the  seller  until  the 
price  is  paid,  and  in  such  case,  until  payment,  the 
seller  may  follow  the  property  even  into  the  hands 
of  a  purchaser  for  value  and  without  notice.  The 
usual  condition  annexed  to  contracts  of  sale  is,  as 
in  the  present  instance,  the  payment  of  the  price. 
If  this  condition  be  not  express,  even  if  the  sale 
be  for  cash,  it  would  ordinarily  be  waived  by  a 
delivery  of  the  property  to  the  vendee  without  more. 
But,"  continues  the  Court,  *'if  the  condition  be  ex- 
press that  the  goods  are  to  be  paid  for  on  delivery, 
and  they  are  delivered  under  the  expectation  that 
the  condition  will  be  immediately  performed,  and  the 
seller  comes  with  reasonable  speed  and  demands  per- 
formance, the  English  and  American  authorities  are 
agreed  that,  if  performance  is  refused,  no  proi)erty 
in   the   goods   passes    to    the    vendee,    and   the   vendor 
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may  maintain  replevin  for  them  in  the  hands  of  the 
vendee  or  a  purchaser  with  notice,  or  any  person 
such  as  an  assignee  under  a  general  assignment  for 
creditors   who   stand    in    the    shoes  of    the   assignor/' 

It  was  held  that  case  fell  within  the  prin- 
ciple just  announced.  But  the  case  at  bar  cannot 
be  assimilated  to  that  case.  When  the  goods  were 
ordered  by  Brooks  &  Cole  and  shipped  by  the  Geo. 
H.  Friend  Co.,  there  was  no  stipulation  expressed 
that  the  goods  were  to  be  paid  for  in  cash  on  de- 
livery, as  in  the  case  of  Harding  v.  Metz.  Nor 
was  there  any  such  condition  to  be  implied  from 
their  course  of  dealing,  for  it  appears  that  it  had 
previously  been  the  custom  of  these  firms  to  deal 
on  credit,  and,  at  the  date  of  this  purchase.  Brooks 
&  Cole  were  indebted  to  the  paper  company  on  ac- 
count of  six  purchases  already  made  and  past  due. 
It  is  very  plain,  therefore,  that  there  is  no  room 
in  this  record  for  the  application  of  the  principle 
decided  in  Harding  v.  Metz.  See,  also,  McClure  v. 
WillUiniH^    5    Sneed,    716. 

Our  conclusion  is  that  plaintiffs  are  not  entitled 
to  recover.  This  may  result  in  a  hardship  to  plain- 
tiffs, but  we  are  unable  to  perceive  any  sound  basis 
upon   which   a   recovery  in  their  favor   can   be  rested. 

Reversed,  and  judgment  here  in  favor  of  L.  J. 
Brooks. 
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1.  Masteb  Ain>  Servant.    Railroad  company  and  U»  jihyBician  are 

7Wt. 

A  physician  or  surgeon  employed  by  a  railroad  company  to 
attend  upon  its  employes  injured  in  its  service,  does  not  bear 
the  relation  of  servant  to  the  company.     {Post,  pp,  116-118.) 

C»ses  cited:  11  Bush,  464;  92  Mo.,  321;  63  Mich.,  639;  17111.  App., 
313;  60  Fed.  Rep.,  365. 

2.  Railroads.    Not  liable  for  injuries  resultbng  fronm,  unsklllfulnesa 

of  their  physicians. 

If  a  railroad  company  places  an  employe,  injured  in  its  service, 
in  the  care  of  a  competent  and  reputable  physician  for  treat- 
ment, it  is  not  responsible  for  any  injury  resulting  to  the  em- 
ploye from  the  malpractice  of  the  physician.     {PosU  PP»  718-720.) 

Cases  cited:  13  So.  Rep.,  638;  60  Fed.  Rep.,  365;  13  N.  E.  Rep., 
781  (S.  C,  107  N.  Y.,  328);  28  N.  E.  Rep.,  266;  18  Fed.  Rep.,  221; 
120  Mass.,  432;  20  L.  R.  A.,  338. 
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James  M.  Greer  and  C.   D.   M.  Greer  for  Quinn. 
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Beard,  J.  One  Quinn,  the  intestate  of  plaintiff 
in  error,  was  an  employe  of  defendant,  and  was 
seriously  crushed  by  the  driving  wheel  of  one  of 
its  engines  while  engaged  in  the  discharge  of  his 
duty  as  switchman  in  the  yards  of  the  railroad  at 
Holly  Springs,  Miss.  Immediately  after  the  injury, 
he  was  taken  in  charge  by  a  surgeon  employed  by 
the  defendant  to  render  surgical  attention  to  such  of 
its  employes  as  were  injured  at  that  place  while  in 
its  service.  He  at  once  placed  himself  in  communi- 
cation by  wire  with  the  chief  surgeon  of  the  rail- 
road, whose  duty,  under  his  employment,  was  to 
render  personal  attention  in  such  cases,  and  to  ex- 
ercise supervisory  care  over  its  local  surgeons,  in- 
cluding the  one  in  personal  charge  of  Quinn.  This 
chief  surgeon  lived,  and  at  the  time  was,  in  Mem- 
phis, in  this  State.  The  result  of  this  communica- 
tion was  that,  the  latter  having  decided  it  was  best 
for  the  wounded  man  that  he  should  be  brought  to 
his  father's  home  in  Memphis,  where  he  could  more 
safely  and  intelligently  receive  surgical  care,  an- 
nounced his  decision  to  the  railroad  authorities,  and 
requested  them  to  prepare  at  once  to  bring  him  in. 
In  obedience  to  this  direction,  a  special  train  was 
made  up  without  unnecessary  delay,  and  Quinn,  ac- 
companied by  the  Holly  Springs  surgeon,  was  taken 
on  board,  and,  after  a  rapid  run,  was  delivered 
over,  at  the  depot  of  the  railroad  in  Memphis,  into 
the  keeping  of  the  chief  surgeon.  Within  a  few 
hours   thereafter    the   intestate   of    plaintiff   died. 
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This  action  was  brought  to  recover  damages  against 
the  railroad  for  negligence  in  various  particulars  re- 
sulting in  his  death.  Among  other  grounds  of  neg- 
ligence laid  in  thd  declaration,  was  that  defendant 
failed  to  provide  the  intestate  with  'proper  medical 
service,  and  that  this  failure  greatly  aggravated  his 
condition   and    largely   contiibuted   to   his   death. 

On  the  trial  of  the  case  the  Court  below  excluded 
<5ertain  evidence  offered  by  plaintiff  in  error,  which 
tended  to  show  that  these  surgeons  were  unskillful 
in  their  treatment  of  the  patient,  and  that  this  un- 
skillfulness  was  one  of  the  active  causes  contributing 
to   his   death. 

When  he  came  to  instruct  the  jury,  the  trial 
Judge,  among  other  things,  said  to  them:  "If  de- 
ceased was  put  in  charge  of  physicians  of  good 
reputation,  it  was  their  business  to  stop  the  flow  of 
blood,  if  any,  and  defendant  is  not  liable  for  any  « 
failure  to  stop  this  flow  while  the  patient  was  in 
charge  of,  or  after  he  was  put  in  the  charge  of, 
the  physicians.  If  deceased  was  put  in  the  hands 
of  competent  surgeons  of  good  reputation  and  stand- 
ing  in  their  profession,  defendant  is  not  liable  for 
any  treatment  given  the  patient  by  them,  or  by 
others   under   their   advice."" 

The  action  of  the  Court  below  in  excluding  this 
testimony  and  in  giving  this  instruction  is  now  as- 
signed  as   error. 

Before  considering  this  assignment,  it  is  i)roper 
to     sav   the    record    tends   to     show   that    both    those 
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surgeons  were  men  of  fine  reputation  for  learning, 
skill,  and  experience  in  their  profession,  and  that 
for  the  service  rendered  to  the  deceased,  as  in  all 
other  similar  cases,  they  were  paid  by  the  corpo- 
ration, without'  cost  or  charge  to  him  or  to  his  es- 
tate. 

The  question  presented  by  this  assignment  is  new 
in  this  State.  It  is  almost  as  new  to  the  Courts 
outside  the  State.  The  diligence  of  counsel  in  this 
cause,  and  the  investigations  of  this  Court,  have  re* 
suited  in  finding  but  few  cases  involving  it,  and 
these  of  so  recent  a  date  that  neither  they,  nor  the 
rule  announced  by  them,  have  been  carried  into  the 
latest   text-books   on   railway   law. 

Plaintiff  in  error  insists  that  the  defendant  in 
error  is  liable  for  the  mistakes  or  malpractice  of 
the  surgeons  in^  question;  that  their  employment  by 
the  railroad  created  the  relation  of  master  and  serv- 
ant; and  that  the  ordinary  rule,  which  « makes  the 
master  lia})le  for  the  negligent  acts  of  his  servant 
within  the  scoj)e  of  his  employment,  is  to  be  ap- 
plied in  this  case.  If  he  l)e  correct  in  his  conten- 
tion that  the  relation  between  the  railroad  and  these 
surgeons  was  that  of  master  and  servant,  then  his 
conclusion  would  properly  follow.  But  was  that  the 
relationship?  We  do  not  think  so.  The  term 
'  *  servant, "  as  it  is  used  in  connection  with  the 
rule  invoked,  has  a  well-defined  meaning.  It  ^'is 
applicable,''  says  Mr.  Thompson  in  his  work  on 
Negligence,    Vol.     II.,     p.    892,    ''to    any    relation    in 
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which,  with  reference  to  the  matter  out  of  which  an 
alleged  wrong  has  sprung,  the  person  sought  to 
be  charged  had  the  right  to  control  the  action  of 
the  person  doing  the  alleged  wrong;  and  this  right 
to  control  appears  to  be  the  conclusive  test  by 
which   to   determine   whether   the   relation   exists." 

'^For  the  relation  to  exist,  so  as  to  make  the 
master  responsible,  he  must  not  only  have  the  power 
to  select  the  servant,  but  to  direct  the  mode  of 
executing,  and  to  so  control  him  in  his  acts  in  the 
course  of  his  employment,  as  to  prevent  injury  to 
others.''  EoHnmu  v.  Webb,  11  Bush,  464.  To 
the  same  effect  is  Mmtnd  City  Co.  v.  dmlnn,  92 
Mo.,  221;  WdUe  v.  Stnte,  etc,  63  Mich.,  639; 
Anderson   y,    Bm^d^ecker,    17    111.    App.,    213. 

The  term  ''master''  is  equally  well  defined  in 
the  law.  A  ''master,''  in  the  sense  of  the  rule, 
is  "one  who  has  the  superior  choice,  control,  and 
direction;  whose  will  is  represented  not  merely  in 
the  ultimate  result  in  hand,  but  in  all  its  details; 
one  who  is  the  responsible  head  of  a  given  indus- 
try; one  who  has  the  power  to  discharge;  one  who 
not  only  prescribes  the  duty,  but  directs,  and  may 
at  any  time  direct,  the  means  and  methods  of  doing 
the  work."  Eng.  &  Am.  Ency.  of  Law,  Vol. 
XIV.,    p.    745. 

If  it  be,  as  these  authorities  indicate  (and  it  can- 
not be  otherwise),  that  the  decisive  test  of  this*  re- 
lationship, or  even  one  of  its  decisive  tests,  is  that 
the    master   has   the   right    to    select    the   end   of    the 
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servant's  employment,  and  that  the  master's  uncon- 
trolled  will  is  the  law  of  the  servant  '*in  the  means 
and  methods'"  by  which  this  end  is  to  be  reached, 
then  it  cannot  be  maintained  that  these  surgeons 
were  the  ''servants''  of  this  corporation.  They 
were  not  employed  to  do  ordinary  corporate  work^ 
but  to  render  services  recjiiiring  special  training,  skill, 
and  experience.  To  perform  these  services  so  as  to 
make  them  effectual  for  the  saving  of  life  or  limb^ 
it  was  necessary  that  these  surgeons  should  bring  to 
their  work  not  only  their  test  skill,  but  the  right 
to  exercise  it  in  accordance  with  their  soundest  judg- 
ment and  without  interference.  Not  onlv  was  this  the 
right  of  these  surgeons,  but  it  was  as  well  a  duty 
that  the  law  imposed.  If  the  railroad  authorities 
had  undertaken  to  direct  them  as  to  the  method  of 
treatment'  of  the  injured  man,  and  this  method  was 
regarded  hy  them  as  unwise,  they  w^ould  have  been 
* '  bound  to  exercise  their  own  superior  skill  and  better 
judgment  and  to  disobey  their  employers,  if  in  their 
opinion  the  welfare  of  the  patient  required  it.""^ 
Unujn  Par.  R.  R,  v.  ArUnt,  60  Fed.  Rep.  865 
(8    U.    S.    Cir.    Ct.    App.). 

In  accordance  with  this  view,  it  has  been  uni- 
formlv  held,  so  far  as  we  have  been  able  to  dis* 
cover,  that,  having  selected  surgeons  skilled  and 
competent  in  their  profession,  the  corporation  has 
discharged  every  duty  that  humanity  or  sound  morals 
impose,  and  that  it  is  to  no  extent  liable  for  the 
mistakes   they   may   subsequently    commit. 
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In  the  Sout/t  Florklu  Railway  Co,  v.  Price^  13 
So.  Rep.,  638  (decided  July,  1893),  the  declaration 
averred  that  the  surgeon  employed  by  the  defendant  to 
render  surgical  aid  to  its  employes  injured  in  its  serv- 
ice, set  the  plaintiff's  arm  in  an  '*  unskilled  and  negli- 
gent manner,  ■■  and  that  for  this  the  corporation  was 
liable.  To  this  claim  the  Court  says:  "Even  though 
we  should  admit  it  to  })e  within  the  corporate  powers 
of  such  a  company  to  obligate  itself  to  the  rendi- 
tion of  medical  or  surgical  aid  to  its  sick  or  in- 
jured employes,  by  assuming  it  as  a  duty  or  other- 
wise, or  to  become  liable  under  anv  circumstances 
for  any  negligence  of  any  such  surgeon  acting  in 
the  line  of  his  profession,  still,  it  seems  to  be  well 
settled  that  it  will  have  i^erformed  its  entire  duty  in 
that  respect,  when  it  employs  a  person  of  ordinary 
competency  and  skill  in  that  profession,  and  that, 
having  done  so,  it  cannot  l>e  made  liable  for  the 
carelessness  or  negligence  of  such  surgeon  in  the 
performance   of    his   duties   as   such.'' 

In  the  Union  Pacljio  Raihray  (h,  v.  Artint^  60 
Fed.  Rep.,  365  (8  l\  S.  Cir.  Ct.  of  App.),  the 
facts  were  that  each  employe  of  the  railroad  was 
required  to  contribute  out  of  his  wages  twenty-five 
cents  a  month,  and  the  corporation,  out  of  its  gen- 
eral treasury,  contributed  from  ?2,000  to  $4,000  per 
month  to  establish  a  hospital  and  employ  physicians 
and  surgeons  for  the  care  of  its  wounded  and  sick 
employes,  without  any  charge  to  them  or  profit  to 
the   railway.       On    these    facts,    it   was    held   that   the 
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company  was  not  liable  for  an  injury  to  one  of  itB 
employes  from  the  malpractice  of  a  surgeon  doing 
service  in  the  hospital.  The  Court  says,  through 
Judge  Sanborn:  *<The  result  is,  that  the  doctrine  of 
respondeat  i^nperior  has  no  application  to  this  case. 
The  only  contract  the  law  implies  here  is  the  agree- 
ment on  the  t^^rt  of  the  company  to  use  reasonable 
care  to  select  and  obtain  skillful  physicians  and  care- 
ful attendants;  and,  if  the  company  performed  that 
contract,    it   was   responsible   no  further." 

In  accord  with  these  are  the  cases  of  Lautheim 
V.  NethMand  Steamshtj}  Co,^  13  N.  E.  Rep.,  781 
(S.  C,  107  N.  Y.,  228);  if  Brien  v.  Cunard,  28 
N.  E.  Rep.,  266;  Secfrrd  v.  Railway  Co.^  18  Fed. 
Rep.,  221;  McDonald  v.  Ma^n.  Gen.  Hospital^  120 
Mass.,  432,  and  Richardson  v.  Carbon  Hill  Ch.^  20 
L.    R.    A.,    338. 

We  think  the  sanction  of  authority  and  of  rea- 
son is  with  the  ruling  of  the  Circuit  Judge  on  this 
point.  Other  objections  have  been  disposed  of  orally. 
The  judgment   is   affirmed. 
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*  Menken   t\    Brinklj^y. 

{Ja^l'scm.     May    14,    1895.) 

1.  Spendthrift  Trusts. 

The  case  of  Jourolmon  v.  Masseng*!!!,  86  Tenn.,  81,  determining 
that,  under  the  Act  of  1832  (Code,  I  4283),  one  person  may  convey 
property  in  trust  for  the  benefit  of  another,  and  so  limit  and 
restrict  it  as  to  exempt  it  from  the  debts  of  the  beneficiary 
thereafter  created,  does  not  authorize  the  creation  of  such 
a  trust  by  a  person  for  his  own  benefit.     (PmU  jyp.  722-737.) 

Code  construed:  J  5026  (M.  &  V.);  J  4283  (T.  &  S.). 

Cases  cited:  Jourolmon  i\  iMassengill,  86  Tenn.,  81;  Henson  v. 
Wright,  88  Tenn.,  501;  Turley  v.  Massengill,  7  Lea,  353;  Hoo- 
berry  v.  Harding,  10  Lea,  392;  Hawkins  v.  Pearce,  11  Hum.,  44; 
Mills  V.  Mills,  3  Head,  705;  91  U.  S.,  716;  111  U.  S.,  542. 

2.  SamIk. 

Such  a  trust  cannot  be  created  by  a  grantor,  he  being  the  only 
beneficiary,  either  by  a  direct  exemption  of  the  property  from 
his  future  debts,  or  indirectly,  by  leaving  it  discretionary  with 
the  trustee  to  allow  him  benefits  from  the  property.  {Post, 
pp.  728,  729.) 

3.  Jxtdgments  Before  Justices  of  the  Peace  in  Other  States, 

Under  Art.  IV.,    Sec.    1,  of  Constitution   of  the    United 
States. 

A  judgment  of  a  Justice  of  the  Peace  in  another  State  falls 
within  the  provision  of  Art.  IV.,  Sec.  1,  of  the  Constitution  of 
the  United  States,  requiring  each  State  to  give  full  faith  and 
credit  to  the  judicial  proceedings  of  every  other  State.  (PosU 
pp.  737,  738.) 


FROM     SHELBY. 


Appeal   from    Chancery   Court    of    Shelby   County. 
John  L.    T.    Sneed,    J. 

*  Syllabus  preptired  by  the  Judp:e  rendering  the  opinion.— Reporter. 
46—10  P 
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George  E.  Newhardt,  Thomas  H.  Jackson,  and 
John   H.    Watkins  for   Menken. 

TuRLEY   &  Wright  for   Brinkley. 

\Vm.  M.  Smith,  Sp.  J.  On  December  10,  18S7, 
Robert  C.  Brinkley,  a  young  man  of  improvident 
and  extravagant  habife,  executed  a  conveyance,  by 
which  he  transferred  a  large  amount  of  real  estate 
therein  described,  part  of  which  is  in  Shelby  County, 
Tennessee,  to  his  half  brother,  Hu.  L.  Brinkley, 
and  his  brother-in-law,  C.  C.  Currier,  upon  certain 
trusts  specifically  defined  and  set  out  in  said  instru- 
ment. 

As  the  contest  in  this  cause  is  over  this  deed, 
it  is  necessary  that  its  contents  be  stated,  and  it 
will  perhaps  be  more  satisfactory  to  set  out  the 
deed   in   full.       It   is   as   follows: 

*'This  indenture,  made  between  Robert  C.  Brinkley, 
party  of  the  first  part,  and  C.  C.  Currier  and  Hu.  L. 
Brinkley,  trustees,  parties  of  the  second  part,  wit- 
nesseth,  that  upon  the  trusts  and  for  the  purposes 
hereinafter  set  out,  the  party  of  the  first  part  has 
bargained  and  sold,  and  by  these  presents  does  grant, 
bargain,  sell,  and  convey,  unto  the  parties  of  the 
second  part,  their  heirs  and  assigns,  as  trustees,  the 
following  described  real  estate,  situated  in  Shelby 
County,  in  the  State  of  Tennessee,  to  wit:  *  *  * 
To  have  and  to  hold,  with  all  of  the  improvements 
and  appurtenances,  all  of  the  real  estate  so  herein- 
before   described   to   the   parties    of    the   second    part, 
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their  heirs  and  assigns,  in  fee  simple.  And  the  party 
of  the  first  part,  for  himself,  his  heirs  and  personal 
representatives,  does  hereby  covenant  with  the  parties 
of  the  second  part,  their  heirs  and  assigns,  that  he 
will  forever  warrant  and  defend  the  title  to  the 
property  so  conveyed  against  the  legal  claims  of  all 
persons   whomsoever. 

''But  this  conveyance  is  made  upon  the  trusts 
and  conditions  following:  The  party  of  the  first  part 
is  now  considerably  in  debt.  It  is  not  the  purpose 
of  the  party  of  the  first  part  to  acknowledge  hereby 
any  specific  debts,  nor  in  any  way  to  estop  himself 
or  the  parties  of  the  second  part  from  contesting 
the  validity  of  any  claim  that  may  be  made,  or 
from  making  any  legal  defense  thereto,  but  it  is 
desired  that  his  just  debts  shall  be  paid  out  of  the 
property  hereby  conveyed,  or  its  proceeds,  and  the 
payment  of  such  debts  is  one  of  the  trusts  and 
purposes  of  this  conveyance.  The  property  hereby 
conveyed  is  mostly  unimproved  and  unproductive,  and 
another  purix)se  and  trust  is,  that  it  may  be  im- 
proved, and  provision  made  for  the  payment  of  the 
taxes,  insurance,  and  other  costs  and  expenses  at- 
taching to  it.  A  further  trust  and  purpose  is,  that 
the  parties  of  the  second  part  shall  control,  manage, 
protect,  and  preserve  the  property,  and  have  full 
power  and  discretion  .to  deal  with  it  in  all  respects 
as  to  them  may  seem  best  for  the  efficient  discharge 
of  the  trusts.  Therefore,  the  parties  of  the  second 
part   are   hereby   vested   with   the   absolute  title  to  all 
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of  said  property,  and  with  full  power  to  sell  and 
convey  it,  or  any  part  of  it,  or  to  exchange  it,  or 
any  part  of  it,  for  other  property,  in  their  own 
discretion,  whenever  and  however  they  may  deem 
best,  and  no  purchaser  from  them  is  required  to 
look  to  the  application  of  the  purchase  money. 
Said  parties  of  the  second  part  are  further  clothed 
with  full  power  and  discretion  to  use  any  i>ortion  of 
said  property,  or  the  proceeds  of  any  of  it  when 
sold,  or  any  property  acquired  by  exchange,  or  its 
proceeds,  in  improving  other  portions  of  the  trust 
by  erecting  such  buildings  or  making  such  other 
improvements  as  the  parties  of  the  second  part  may 
deem  best,  and  also  to  use  the  same  in  paying  the 
just  debts  of  the  party  of  the  first  part,  and  in 
reimbursing  the  parties  of  the  second  part  for  any 
advances  made,  and  for  paying  debts  which  the 
parties  of  the  second  part  may  find  it  necessary  or 
expedient  to  make,  as  trustees,  upon  the  faith  of 
the  said  property,  or  to  incur  and  raise  by  mort- 
gages or  liens  upon  said  property.  The  parties  of 
the  second  part  may  also,  in  their  discretion,  make 
advances  from  said  property,  or  its  proceeds,  from 
time  to  time  as  they  may  choose  to  do  so,  to  the 
party  of  the  first  part,  provided  that  they  shall  not, 
in  any  one  year,  advance  or  pay  to  him  more  than 
the  sum  of  six  hundred  dollars,  until  the  net  an- 
nual income  from  said  property  shall  amount  to  the 
sum  of  six  hundred  dollars  per  annum,  and,  if  its 
net   annual    income    shall    ever    exceed    that    amount, 
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then  the  parties  of  the  second  part  niay  increase 
such  advancements  in  their  discretion.  The  discre- 
tion to  make  such  advances  or  payments,  whenever 
it  may  to  them  seem  best,  is  not  limited,  however, 
to  advances  out  of  the  income  or  profits  of  the 
property,  but  extends  to  the  corpus  or  its  proceeds. 
'*It  is  expressly  hereby  provided  that  the  par- 
ties of  the  second  part  «re  to  be  under  no  obliga- 
tion whatever  to  advance  or  pay  to  the  party  of 
the  first  part  anything  whatever  out  of  said  prop- 
erty or  its  proceeds,  and  that  the  party  of  the 
first  part  shall  have  no  right  to  assert  any  claim 
therefor,  nor  to  anticipate  or  alienate  any  claim 
therefor,  nor  in  any  way  to  interfere  with  the  con- 
trol or  management  of  the  said  property,  nor  to 
incumber  it.  The  power  to  sell  and  convey  hereby 
conferred  uj)on  said  trustees  includes  the  power  to 
mortgage  for  the  purpose  of  the  trusts;  and  the 
general  scope  of  the  powers  shall  include  leasing, 
renting,  insuring,  paying  taxes,  and  doing  any  and 
all  things  which  said  trustees  shall  consider  proper. 
If  at  any  time  said  trustees  shall  deem  it  advisable 
to  advance  their  own  money,  or  use  their  own 
credit  in  raising  money,  for  the  purposes  of  the 
trusts,  the  property  held  in  trust  shall  be  bound 
in  their  hands  for  such  advances,  or  for  debts  or 
obligations  so  incurred.  As  compensation  for  serv- 
ices rendered  in  the  execution  of  this  trust,  said 
trustees  shall  be  entitled  to,  and  may  retain  out  of 
any   moneys    coming   into    their    hands,    a    commission 
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of  ten  per  cent,  upon  all  the  money  that  shall 
pass  through  their  hands  as  such  trustees.  If  they 
shall  acquire  other  property  by  purchase  or  exchange, 
they  will  take  title  as  trustees,  subject  to  the  trusts, 
powers,  and  discretions,  and  to  all  the  provisions  of 
this  conveyance.  This  trust  is  to  continue  during 
the  life  of  the  party  of  the  first  part;  but  it  is 
hereby  expressly  provided  that  the  said  trustees  may, 
at  any  time  after  two  years  from  the  date  hereof, 
at  their  discretion,  and  solely  at  their  discretion, 
put  an  end  to  it  by  a  reconveyance  of  their  trust 
property  to  the  party  of  the  first  part;  and,  also, 
that  the  said  trustees  may  at  any  time,  with  the 
concurrence  of  the  party  of  the  first  part,  appoint 
some  other  person  or  persons  as  trustee  or  trustees, 
and  convey  the  trust  property  to  such  personV 
persons,  to  be  held  under  the  trusts  and  proviMioiis 
of  this  conveyance.  Whenever  there  is  more  than 
one  trustee,  in  the  case  of  the  death,  resignation, 
or  refusal  to  act  of  one,  the  trust  shall  survive 
and   be  exercised   fully   by   the   other. 

'<The  party  of  the  first  part  expressly  reserves 
the  power  to  aj^point,  by  his  last  will  and  testa- 
ment, the  person  or  persons  who  shall  take  the 
property  held  under  this  trust  at  his  death,  and  to 
provide  for  and  control  the  destination  of  said  prop- 
erty. In  the  event  that  he  shall  die  without  exercis- 
ing this  power  of  appointment,  the  property  then  held 
under  this  trust  shall  go,  at  his  death,  absolutely 
and    in   fee,    under    the    laws    of    descent    and   distri- 
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bution  of  the  State  or  States  in  which  it  shall  be 
situate,  as  if  he  had  owned  it  at  the  time  of  his 
death,    and   had   died   intestate   in   regard   to   it. 

^^It  is  hereby  expressly  provided  that  the  said 
parties  of  the  second  part,  or  the  survivor  of  them, 
or  their  successor  or  successors,  shall  not  be  re- 
quired to  execute  any  bond  or  other  security  as 
trustee   or   trustees   under   this   conveyance. 

''In  witness  whereof,  the  party  of  the  first  part 
does  hereto  set  his  hand  and  seal  on  this  tenth  day 
of    December,  /1887. 

''Egbert  C.    Brinkley   (Seal)." 

After  the  execution  of  this  deed,  R.  C.  Brinkley, 
the  grantor,  contracted  othesf  debts,  which  have  been 
reduced  to  judgments  at  law  against  him,  upon 
which  executions  have  been  returned  unsatisfied,  and, 
on  July  11,  1893,  the  J.  S.  Menken  Company,  one 
of  the  judgment  creditors,  filed  the  original  bill  in 
this  cause,  claiming  that  said  B.  C.  Brinkley  has  an 
equitable  interest  in  the  property  conveyed,  and  seek- 
ing to  subject  it  to  the  satisfaction  of  the  judgment. 
Such  proceedings  were  had  that  other  judgment  cred- 
itors o^  this  State  became  parties  complainant,  and 
also  several  creditors  with  judgments  rendered  in 
California,  to  which  State,  it  seems,  Brinkley  had 
removed. 

The  Chancellor's  decree  was  in  favor  of  all  parties 
complainant,  and  subjected  the  property  conveyed  to 
the    satisfaction    of    their    debts.       From    this    decree 
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H.  L.  Brinkley,  the  acting  trustee  (the  other  having 
resigned),    alone   appealed. 

At  the  outset,  it  is  proper  to  say  that  we  do 
not  think  that  it  was  the  intention  of  the  grantor 
in  this  deed  to  provide  for  the  payment  of  debts 
which  he  might  contract  after  its  execution.  On  the 
contrary,  his  intention  clearly  was  that  the  property 
conveyed  should  not  be  subjected  to  any  debts  there- 
after created  by  him  during  the  continuance  of  the 
trust. 

This  trust  is  what  is  denominated  an  active  trust, 
conveying  the  legal  title  to  the  trustees,  and  imposing 
active  duties  on  them  to  be  performed.  Jourolmon  v. 
MmnemjUI,  86  Tenn.,  96-99;  Heii^on.  v.  Wright,  S8 
Tenn.,  601.  In  this,  a^  in  all  other  trusts,  there 
must  be  a  cestui  que  trn^t,  and  it  is  evident  that 
the  grantor  himself  is  the  beneficiary.  We  cannot, 
therefore,  yield  to  the  ingenious  argument  of  coun- 
sel for  appellant  thai  R.  C.  Brinkley,  the  grantor, 
has  no  interest  in  the  trust  property  which  he  can 
enforce.  If  the  trustee  should  claim  the  right  to 
withhold  all  benefits  from  the  grantor,  there  can  be 
no  doubt,  the  question  of  fraud  out  of  the  way, 
that  the  grantor  could  assert  and  maintain  his  rights 
in  a  Court  of  Equity.  If  the  grantor  in  this  deed 
reserves  no  rights  to  himself,  it  follows  that  it  is 
a  trust  without  a  beneficiary,  and  the  trustee  be- 
comes, in  effect,  the  owner  of  the  property  con- 
veyed. But  we  go  further,  and  hold  that,  unless 
the   owner    of    the    property   can    convey   it   in   trust, 
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and  reserve  to  himself  benefits  directly,  and,  at  the 
same  time,  exempt  it  from  liability  for  his  future 
debts,  he  cannot  do  so  indirectly,  by  conferring  dis- 
cretion on  the  trustee  to  withhold  all  benefits  from 
him;  for,  if  this  can  be  done,  the  owner  need  only 
select  as  trustee  a  near  kinsman  or  tried  friend,  on 
whom  he  may  rely  for  liberality,  and  thus  indi- 
rectly  accomplish   what  he   cannot    do   directly. 

Taking  this  view  of  this  deed,  it  becomes  neces- 
sary to  determine  whether  the  owner  of  property 
may  convey  it  in  trust,  he  himself  being  the  ct^-'itui 
que  trii^tj  and  exempt  it  from  the  payment  of  debts 
which   he   may   thereafter   contract. 

Whether  one  person  can  convey  property  in  trust 
for  the  benefit  of  another,  who  is  sul  juris,  and  so 
limit  and  restrict  it  as  to  shield  it  from  the  debts 
of  the  beneficiary,  has  been  much  discussed.  The 
English  Courts,  as  stated  by  this  Court  in  Jowrol- 
moil  V.  Masi^emjUl,  supra,  hold  that  such  exemption 
cannot  be  made,  and  most  of  the  States  of  the 
Union  have  followed  the  English  rule.  Mr.  Gray, 
Story  Professor  of  Law  in  Harvard  University,  pub- 
lished, in  1883,  a  book  on  Restraint  on  Alienage  of 
Property,  in  which  he  collated  the  decisions  of  the 
several  States  on  these  *' spendthrift  trusts,"  as  they 
have  been  aptly  termetl.  The  result  was  that,  up 
to  that  time,  only  two  States,  Pennsylvania  and 
Massachusetts,  held  restraints  on  alienation  and  lia- 
bility for  debts  valid.  Gray  on  Restraint  on  Alien- 
ation,   Sec.     175,     et    seq.       To    the    authority   of    the 
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cases  in  these  two  States  must  be  added  the  great 
weight  of  the  Supreme  Court  of  the  United  States. 
In  the  cases  of  NichoUs  v.  Eaton^  91  U.  S.,  716, 
and  SpindU  v.  Shreve^  111  U.  S.,  542,  the  same 
doctrine   is  held. 

Mr.  Gray  places  Tennessee  in  the  list  of  States 
which  have  followed  the  English  rule,  and  held  such 
trusts  invalid  in  so  far  as  they  attempt  to  restrain 
alienations,  either  voluntary  or  in  invitum  by  cred- 
itors. This  he  was  authorized  to  do  by  the  cases 
of  Turley  v.  Massengill^  7  Lea,  353,  and  Iloohei^ 
V.  Harding^  10  Lea,  392,  which  he  cites.  But  the 
later  case  of  Joxirolmon  v.  3£assengill^  86  Tenn., 
81,  overrules  these  two  cases,  and  upholds  these  re- 
straints in  a  trust  created  by  one  person  for  the 
benefit  of  another.  The  decision  is  based  on  the 
Act  of  1832  (Code,  §  4283;  M.  &  V.,  §  5026). 
But  it  has  been  nowhere  held  that  the  owner  of 
property  may  himself  convey  it  in  trust,  he  being 
the  cestui  qus  trustj  and  exempt  it  from  liability 
for  debts  which  he  may  create.  •  And  we  think  the 
section  of  the  Code  just  referred  to,  in  direct  terms, 
gives  the  creditor,  whose  execution  has  been  re- 
turned unsatisfied  in  whole  or  in  part,  the  right 
to  reach,  in  the  Chancery  Court,  and  subject  to  his 
judgment,  property  held  in  trust  for  his  debtor, 
when  the  trust  has  been  created  by  the  debtor  him- 
self. The  case  of  Jourolmon  v.  Massmgill^  »upra^ 
in  construing  this  section,  holds  that  such  property 
cannot   be   reached   when    the    trust    has   been   created 
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by  a  person  other  than  the  debtor;  and  it  just  as 
clearly  follows  that  it  may  be  reached  when  the 
trust  is  created  by  the  debtor  himself.  But,  in 
the  absence  of  a  statute  positively  so  directing,  we 
could  never  hold  that  the  owner  of  property  can  so 
convey  it  as  to  enjoy  the  benefits  arising  from  it  and 
shield  it  from  debts  which  he  may  create,  even  if 
he  be  a  spendthrift;  and  we  have  yet  to  learn  that 
a  spendthrift  has  rights  superior  to  those  of  other 
people.  If  a  spendthrift  may  do  this  thing,  any 
other  person  can;  and  what  would  be  the  condition 
of  society,  commercially,  if  every  man  can  make 
his  neighbor  his  trustee  to  manage  his  property  so 
that  he  may  enjoy  its  benefits,  and,  at  the  same 
time,  protect  it  from  his  debts,  we  will  not  en- 
deavor  to   depict. 

It  is  a  general  rule  that  all  property  to  which 
a  debtor  has  a  right,  may  be  subjected  to  his  debts, 
unless  the  State  shall  see  fit  to  exempt  a  portion 
of   it.       Hawkins   v.    Pearce^    11    Hum.,    44. 

As  one  of  the  counsel  for  complainants  has  well 
said,  it  is  an  elementary  principle  that  a  party  sui 
juris  cannot  so  convey  his  property  as  to  enjoy  the 
benefit  of  its  income,  and  exempt  it  from  his  debtst 
See  Tiedeman  on  Real  Property,  Sec.  503;  4  Kent 
Com.,  p.  311,  note  a;  2  Perry  on  Trusts,  Sec. 
555;  23  Am.  &  Eng.  Ency.  of  Law,  p.  10,  and 
notes;  Harding  v.  St.  Louis  Life  Insurance  Co.^  2 
Tenn.  Ch.,  465;  Jourolnion  v.  Massengill^  86  Tenn., 
104,    105. 
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Id  Pennsylvania  and  Massachusetts,  the  decisions 
of  which  States  it  has  already  been  said  have  been 
most  favorable  to  spendthrift  trusts,  attempts  have 
been  made  to  uphold  against  creditors  trusts  like 
the   one   under   consideration,    but   they   have   faUed. 

In  ^Lachmm^H  Appeal^  42  Penn.  St.,  330,  decided 
in  1862,  the  Court  say:  "This  statement  brings  us 
to  the  simple  inquiry,  can  the  owner  of  property 
so  dispose  of  it  for  his  own  use,  benefit,  and  sup- 
port, as  to  put  it  beyond  liability  for  his  future 
debts,  he  being  and  continuing  sui  juris,  and  there 
api>earing  to  be  no  reason  except  to  withdraw  it 
from  such  liability,  and  thus  retain  the  temporal 
ownership  without  its  incidents?  This  would  be  a 
startling  proposition  to  affirm.  It  would  revolution- 
ize the  credit  system,  entirely  destroy  all"  faith  in 
the  apparent  ownership  of  proj)erty,  and  rej^eal  all 
our  statutes  and  decisions  against  frauds.  Everj^ 
man  al^out  to  engage  in  business,  where  there  was 
a  chance  of  loss,  would  place  himself  under  the 
pupilage  of  trustees,  and  everybody's  estate  would  be 
passing  under  settlement  deeds  and  trustees'  accounts, 
through  the  Courts,  before,  in  the  natural  course  of 
things,  the  jurisdiction  of  the  orphan's  Court  would 
attach.  Such  consequences  from  judicial  action  need 
not  be  deprecated  in  advance,  for  they  can  never 
occur. ' ' 

And  in  Ghrnnhiy  v.  Smith,  139  Penn.  St.,  584, 
it  is  said:  "But  whilst,  in  the  recognition  of  spend- 
thrift   trusts,    we    have    departed    from    the    English 
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rule,  there  is  no  case  in  Pennsylvania  which  goes 
to  the  extent  of  recognizing  a  spendthrift  trust,  in 
which  the  grantor  is  himself  the  sole  beneficiary  for 
life,  Svith  power  to  dispose  of  the  trust  property  at 
death,  yet  neither  the  income  nor  the  corjnw  of  the 
estate  is  subject  to  his  debts.  *  *  *  The  ix)licy 
of  our  law  is  otherwise;  and  in  3rach.tmn''s  Appeal 
it  has  been  plainly  so  decided."  This  case  was  de- 
cided in  1891.  And  in  Massachusetts  the  decision 
is  the  same  w^ay.  Paajic  Bank  v.  Windi'om^  133 
Mass.,  175.  Nor  do  we  think  that  the  cases  of 
Afihlmrsfn  Ap>peaJ^  77  Penn.  St.,  464,  and  Earp'^A 
Ap>p>eal^  76  Penn.  St.,  119,  are  to  the  contrary. 
As  we  understand  these  cases,  they  only  hold  that 
such  trusts  are  valid  as  between  the  grantor  and 
grantee,    and   cannot   be   revoked   by  the   grantor. 

Counsel  for  api)ellant  seem  to  shrink  from  argu- 
ing that  the  owner  of  property  may  convey  it  in 
trust  and  exempt  it  from  debts  thereafter  created, 
reserving  to  himself  a  substantial  benefit.  Thej^  pre- 
fer to  rely  on  the  position  that  the  grantor  in  this 
deed  reserves  no  substantial  interest  in  the  property. 
This  contention  we  have  already  noticed.  They 
refer,  however,  to  the  case  of  MUh  v.  2filh^  3 
Head,  705,  as  an  authority  to  support  the  attempted 
exemption  in  this  deed.  The  case  cited  is  poorly 
reported,  the  reix)rter  making  no  statement  of  facts 
at  all,  but  referring  to  the  opinion  for  the  facts, 
and  in  the  opinion  we  find  no  statement  which 
shows,    distinctly,    the    points    at    issue.       It    is    true 
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the  opinion  shows  there  was  a  deed  by  the  owner 
of  the  property  conveying  it  to  a  trustee  in  trust  to 
pay  existing  debts  and  to  hold  the  residue  for  the 
support  of  the  grantor  and  his  family  during  the 
life  of  the  grantor,  with*  remainder  at  his  death  to 
his  children.  Here  seems  certainly  an  interest  to 
the  extent  of  his  supix)rt,  jointly  with  his  family, 
reserved  to  the  grantor,  but  the  conveyance  was  for 
the  benefit  of  the  wife  and  children,  with  remainder 
to  the  children,  and  with  a  provision  that  the  in- 
come of  the  property  could  only  be  subjected  to 
such  debts  or  contracts  of  the  grantor  as  should  be 
made  for  the  necessary  support  of  himself  or  his 
wife  and  children;  and  that  the  body  of  the  fund, 
or  the  property  purchased  therewith  (the  trustee  hav- 
ing power  to  invest  the  fund  in  other  property, 
with  other  large  powers),  should  not  be  subject  to 
any  debt  thereafter  made  by  the  grantor,  unless  au- 
thorized  by   the   trustee. 

It  is  also  said  in  the  opinion  'Uhat  the  body  of 
the  property  cannot  be  applied  to  any  debt  of  the 
said  James  T.  "  the  grantor,  ''contracted  after  the 
making  of  the  deed,  being  satisfied,  as  we  are,  that 
the  trustee  never,  at  any  time,  gave  his  sanction  to 
any  of  said  debts.  Neither  can  the  interest,  rents, 
or  hires  be  applied  to  any  such  debt,  unless  shown 
to  be  for  the  necessary  support  of  the  said  James 
T.,    or   his   wife   and   children." 

From  this  we  may  infer  that  debts  were  claimed 
in   the   suit.       But,    as   the   deed    itself    was  a   proper 
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deed,  and  free  from  fraud  in  so  far  as  it  provided 
for  the  support  of  the  grantor's  wife  and  children, 
and  as  the  only  interest  reserved  to  the  grantor  was 
the  right  to  a  support  for  himself  in  connection 
with  them,  that  is  the  only  interest  which  his  credit- 
ors  possibly  could  have  reached.  And  there  is  noth- 
ing in  the  opinion  to  show  that  judgment  creditors 
with  returns  of  executions  unsatisfied,  were  seeking 
to   ascertain   and   subject  that   interest. 

On  the  contrary,  if  creditors  were  proceeding  at 
all,  it  is  evident  that  they  were  attempting  to  sub- 
ject the  entire  body  of  the  property,  or  the  entire 
profits.  We  do  not  think,  therefore,  that  this  opin- 
ion can  be  taken  as  an  authority  to  support  the 
contention  of  appellant.  And  it  may  be  observed 
that  it  might  very  well  have  been  held  in  JIU/h  v. 
Mills  that  the  grantor  had  no  separable  interest  in 
the  property  conveyed  which  could  have  been  sep- 
arated from  that  of  his  wife  and  children,  the 
other  beneficiaries,  so  as  to  be  subjected  to  his  debts, 
as  was  held  in  Virginia  in  Mavkhum  v.  Guei^rant^ 
4  Leigh,  279,  and  Johnstan  v.  Zr^?^,  11  Grat.,  552. 
See  Gray  on  Restraint  on  Alienation,  Sees.  176  and 
242-249.  And  it  is  significant  that  this  case  has 
not  been  cited  in  the  opinions  in  any  of  the  re- 
ported  cases   on   this   subject   in   this   State. 

It  is  also  insisted  for  appellant  that,  by  the  res- 
ervation of  the  power  to  appoint  by  will  the  per- 
sons to  whom  the  property  shall  go  after  the  death 
of    the    grantor,    R.    C.     Brinkley,    and    by   the    pro- 
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vision  that,  in  case  he  fails  to  make  an  apix)int- 
ment,  it  shall  go  to  the  persons  who  would  l)e  en- 
titled under  the  laws  of  descent  and  distribution, 
an  interest  in  remainder  is  created,  which  at  least 
cannot  be  subjected  to  the  del)ts  of  the  grantor. 
There  is  certainly  no  remainder  in  any  appointee 
under  a  will,  for  a  will  may  never  be  made,  and, 
if  made,  could  only  take  effect  at  the  death  of  the 
testator,  and  then  only  upon  the  property  remain- 
ing. And  if  Brinkley  should  die  intestate,  his 
proi)erty  would  descend  to  his  heirs  and  distributees, 
whether  the  deed  so  provided  or  not.  But,  beyond 
this,  there  is  a  clause  in  the  deed  giving  the  trus- 
tees, after  two  years,  the  power  to  terminate  the 
trust,  and  reconvey  the  property  to  Brinkley.  This 
seems  to  us  conclusive  that  no  remainder  interest 
was  created,  or  intended  to  be  created;  and,  even 
if  there  were  a  remainder,  the  rents  and  profits,  or 
the  property  during  Brinkley \s  life,  could  be  sub- 
jected  to   his   debts. 

The  complainants  have  prosecuted  a  cross-apj^eal 
from  that  part  of  the  decree  in  which  the  Chancel- 
lor refused  to  set  aside  this  deed.  In  this  the  de- 
cree is  clearly  correct.  The  deed  is  good,  as  be- 
tween the  grantor  and  the  trustee,  the  grantee,  as 
long  as  the  trustee  chooses  to  continue  the  trust. 
It  is  only  invalid  in  so  far  as  it  attempts  to  shield 
the  property  from  the  creditors  of  the  grantor. 
And  the  property  is  a  trust  fund  in  the  hands  of 
the    trustee    for    the    payment    of    the    debts    of    the 
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grantor,  whether  contracted  prior  or  subsequent  to 
the  execution  of  the  deed  of  trust,  Mackasan^s  A}}- 
peal,    42   Pa.    St.,    330. 

No  question  is  made  as  to  the  validity  of  the 
debts  of  the  Tennessee  creditors,  complainants  in 
the  cause.  Having  judgments  and  returns  of  nvlla 
hona^  they  are  clearly  entitled  to  have  their  judg- 
ments satisfied,  under  Sec.  4083  (M.  &  V.,  5026)  of 
the  Code.  But  there  are  several  judgments  rendered 
in  California^  two  of  which  were  before  Justice^  of 
the  Peace  of  that  State,  which  are  embraced  in 
the   Chancellor's   decree. 

No  case  in  this  State  has  been  brought  to  our 
notice  deciding  that  a  judgment  before  a  Justice  of 
the  Peace  of  another  State  falls  within  the  provis- 
ions of  Article  IV.,  Section  1,  of  the  Constitution 
of  the  United  States,  requiring  each  State  to  give 
full  faith  and  credit  to  the  judicial  proceedings  of 
every  other  State.  But  the  current  of  authority  is 
that  way,  and  we  now  so  determine.  See  2  Black 
on  Judgments,  Sees.  934,  935;  12  Am.  &  Eng. 
Ency.  of  Law,  p.  505,  note  1.  And  the  Code, 
§3796  (M.  &  v.,  §4549),  provides  a  method  for 
the  authentication  of  such  proceedings.  The  other 
California  judgment  is   of  a  Court  of   Record. 

There  is  no  formal  defense  of  nul  tiel  record^ 
but  various  objections  to  the  California  records  and 
proceedings  are  made,  and  assigned  as  error;  and  it 
is  insisted  that  they  are  properly  made  under  the 
agreement  of   counsel  entered   into   before   the   hearing 
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of  the  case  below.  It  may  be  that  the  objections 
might  have  been  made  below,  under  this  agreement; 
but,  if  they  were  so  made,  and  were  acted  on  by  the 
Chancellor,  the  record  fails  to  show  it,  and  they 
cannot  be  noticed  now.  If  made  thefe,  the  defects 
in  the  certifications  of  the  proceedings,  if  they  really 
exist,  might  have  been  remedied  by  leave  to  have 
them  amended;  and  other  diflSculties,  now  suggested, 
might  have  been  cured  by  proof.  This  Court  will 
not  *J)ut  the  Chancellor  in  error,  if  there  really  was 
error  as  to  these  objections,  unless  they  were  made 
before   him,    and   acted   on   by   him. 

These  California  creditors  are,  therefore,  entitled 
to  relief  under  Section  4279  (M.  &  V.,  g  5040)  of 
the  Code,  which  is  as  follows:  *'When  a  judgment 
has  been  recovered  in  any  other  State  against  a  res- 
ident of  such  State,  and  the  creditor  has  exhausted 
his  legal  remedy,  the  real  or  personal  property  of 
the  debtor  in  this  State  may  be  subjected  to  the 
satisfaction  of  such  debt  by  bill,  stating  the  facts 
under  oath,  and  filed  in  the  Courts  of  the  district 
in   which   the   property   is   situated." 

The  result  is,  that  the  decree  of  the  Chancellor, 
subjecting  the  property  conveyed  by  the  trust  deed 
to  the  satisfaction  of  the  several  judgments  of  com- 
plainants, is  affirmed,  and  defendant,  H.  L.  Brink- 
ley,  the  trustee,  will  be  directed  to  pay  them  out 
of    the   trust   property. 


INDEX 


INDEX. 


^^B  ^^m 


ABANDONMENT. 

PAOB. 

1.  Of  vendor's  implied  lien  not  effected,  when 246,  247 

2.  Of  the  office  of  Justice  of  the  Peace,  queere 668 

ABATEMENT. 

Of  action  for  death,  where  widow  is  sole  beneficiary,  occurs 
upon  her  death 388 

ACCOMPLICE. 

1.  Correct  definition  of 186 

2.  Corroboration  of,  that  is  essential  and  sufficient 186 

ACCORD  AND  SATISFACTION. 
See  Compromise, 

ACKNOWLEDGMENT. 
Of  charter  before  a  Notary  Public  void 123 

ACTIONS. 

* 

1.  Maintainable  by  accommodation  indorser,  before  payment 
of  note,  for  damages  against  fraudulent  transferrer  to  in- 
nocent holder 374 

2.  By  administrator  for  intestate's  death  abates  upon  widow's 
death  when  she  is  sole  beneficiary 388 

ACTS  CONSTRUED. 

Corporations — Acknowledgment  of  charter.     Acts  1875,  Ch. 

142 - 123 

Corporations — Curing  invalid  charters.     Acts  1890  (Ex.  Sess.), 

Ch.  17 124 

Corporations,  Foreign — Registration  of  charters.     Acts  1891, 
Ch.  122 79 

Corporations — Stock  subscriptions.     Acts  1875,  Ch.  142,  Sec.  5.  602 

County  Court — Powers  as  to  county  bridges.     Acts  1885,  Ch. 
149 _ 43 

Husband  and  Wife — Subscribing  witness  to  each  other's  deed. 
Acts  1869-70,  Ch.  19;  Acts  1879,  Ch.  200 38 

Inheritance  Tax — See  Taxation, 


'42  IXDEX. 


» 


MaDi^Hpcil  CV.frpr.yraitioiiA — Hepeal  of  statutes  impoMng' 

f//r.     Arrt*  IfT'j.  Ch.  II:   Act*  K^S.  Cl».  ^j «44 

Kailrrja/K—Ftf^eing' track.     Act*  !*>;.  Ch.  iMl «>• 

>al#r»»  of  Perw>iiailtT — Betaining^  title.     AcLs  l'*?^,  Ch.  ^1 

Taxatir/D — A.«A«:9iAr^  n^jt  dLvjnalified  br  his  interest  in  fees. 
A#rtA  1  nV/ '  Ex.  rnrss.  i.  Ch.  Z»t.. 

Taxation— Back  taxes.  Act*  l^T'J.  Ch.  TV:  Acts  I'^^S.  Ch.  1*1: 
AeU  1*<».  Ch-  t'S _. 

Taxation — ^-Vjrporations.  8ita.s  of.  A«rts  !?*•&.  Ch.  96:  Acts 
Kftf  (Ex.  SejA.).  Ch.  -1#:  Act*  1-Jlil  lEx.  Sess.^  Ch.  •>6_ _ 

Taxation — Inheritance  tax  ralid.  Acts  l*)d3.  Ch.  17-1:  Acts 
I  <*?,.  Ch.  ^'J.  Sec.  7 _ 674 

Taxatir/n — Municipal,  not  repealed,  when.  Acts  1879.  Ch.  11: 
ActA  ln<K  Ch,  130;  Acts  lii'Jl  (Ex.  Sess.),  Ch.  25_ 9K 

ADMIXISTRATION. 

S4*e  AdminlHtratt/r. 

1.  Administrator'H  appeal  of  in.solvent  proceedings  brings  up 
the  entire  a^lministration  as  to  all  parties,  when 23:? 

2«  ^'ear'h  Kupp<irt  not  paid  out  of  the  proceeds  of  realtj  of  an 
iniK>l  vent  entate _ 232 

3.  Funeral  expensen  paid  by  adminLstrator  refunded,  as  a 
preferred'  claim,  out  of  proceeds  of  realty  of  an  insolvent 
CHtate ._ 2.32.  233 

4.  Adtninistrator*H  compensation  allowed  out  of  proceeds  of 
realty  of  insolvent  estate 233 

!}.  FeeK  of  administrator's  attorneys  allowed  out  of  proceeds 
of  realty  of  insolvent  estate 233 

G.  Tax  on  inheritances  sustained 674 

ADMINISTRATOR. 

See  AdinlnlHtrtttlfm. 

1.  Appeal  of  brings  up  entire  insolvent  proceedings,  when..  232 

2.  Funeral  expenses  refunded  to,  as  preferred  claim,  out  of 
proceeds  of  realty  of  insolvent  estate 232,  233 

3.  Allowed  compensation  out  of  proceeds  of  realty  of  insolv- 
ent estate 233 

4.  Allowed  his  attorney's  fees  out  of  proceeds  of  realty  of 
insolvent  estate 233 

5.  Not  entitled  to  decree,  without  proof  upon  averment  of 
his  return  of  full  inventory 548 
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ADMINISTRATOR— Cwmnwed^ 

6.  Of  vendee  cannot,  over  objection  of  all  other  parties,  re- 
scind decedent's  parol  purchase  of  land 562 

7.  Of  stockholder  of  insolvent  corporation  protected  by  stat- 
ute of  Habitations  against  suit  for  subscriptions,  when.  _  603,  604 

8.  And  when  not  protected  against  such  suits 603,  604 

9.  Six  months'  indulgence   after  decedent's  death  not  al- 
lowed, when 603,  604 

ADMISSIONS. 

See  Bigamy;  Evidence. 

ADVERSE  POSSESSION. 

1.  Gives  possessory  right,  not  title  in  fee,  when 263 

2.  Connecting  possessions  of  same  person  under  several  colors 

or  muniments  of  title 1 _ _  263 

3.  Of  unoccupied  town  lots;  what  is  essential  to 459 

4.  Pavment  of  taxes  on  town  lots,  is  not _ 459 

5.  Between  tenants  in  common,  operates  when 588 

6.  Connecting  possessions  of  different  holders,  under  differ- 
ent muniments,  all  holding  in  privity  of  estate 588 

7.  By  erection  and  operation  of  water-mill,  extent  of 588 

8.  Possessor"  takes  no   benefit   from  making  improvements 
with  notice  of  adverse  claim 588 

AGENCY. 

See  Principal  and  Agent . 

ANIMALS. 

Poal  of  mortgaged  mare  goes  to  mortgagee _ 210 

APPEAL. 

1.  Lies  by  guardian  ad  litem  on  behalf  of  his  ward 232 

2".  By  administrator  brings  up  entire  insolvent  proceedings, 
when _ 232 

3.  From  assessment,  only  method  to  correct  overvaluation  .  295 

4.  Abatement  of  suit  pending  an 388 

ARCHITECTS. 

Subject  to  privilege  taxation 692 


* 
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ARGUMENT  OF  COUNSEL. 
See  Attorney  (U  Law. 

ASSESSMENT  OF  TAXES. 
See  Taxation. 

ASSESSOR. 

See  Tojxftion. 

ASSIGNMENT. 

1.  Of  void  usurious  note  does  not  pass  right  to  recover  upon 
the  original  consideration 17 

2.  Of  notes,  and  the  securities  for  same,  creating  priorities 

in  the  latter 513,  514 

3.  Notice  of  protest  to  assignee  of  insolvent  corporation  suffi- 
cient  624 

ASSIGNMENT  OF  ERROR. 
Three  examples  of  insufficient  assignments 295 

ATTACHMENT  BOND. 

1.  Attorney's  fees  for  defending  wrongful  attachment  not 
recoverable  on 425 

2.  Taxes  accruing  on  the  impounded  fund  not  recoverable  on, 
when 425 

3.  Receiver's  compensation  for  loaning  fund  not  recoverable 
on,  when 425 

4.  Joint  judgment  on  several  bonds  erroneous,  when 425 

ATTORNEY  AT  LAW. 

1.  Fees  of,  allowed  as  preferred  claim  out  of  proceeds  of 
lands  of  insolvent  estate,  when 233 

2.  Set-off  of  independent  judgment  subject  to  lien  for  fees 

of  _ - 277 

3.  Fees  of,  for  defending  wrongful  attachment  or  injunction 
not  recoverable  on  attachment  or  injunction  bonds 425 

4.  Advice  of,  will  not  protect  against  suit  for  malicious  pros- 
ecution, when _ 686 

5.  Argument  of,  not  cause  for  reversal,  when 686 

ATTORNEYS  FEES. 

See  Attorney  at  Law. 
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BACK  TAXES. 

See  TaxatUm, 

BANKS  AND  BANKING, 

1.  Bank  not  liable  for  fraud  of  its  officers,  committed  by 
fraudulent  use  of  its  name  and  funds  for  their  personal 
benefit  57,  58 

2.  Money  on  deposit  in  bank  passes  under  residuary  clause 

of  will  bequeathing  "loose  property" 252 

BEQUEST. 

See  WllU, 

BIGAMY. 

1.  What  proof  of  fact  and  validity  of  first  marriage  in  an- 
other State  is  sufficient 86 

2.  Defendant's  admissions  as  proof  of  first  marriage 86,  87 

3.  Defendant's  knowledge  that  first  wife  was  still  alive;  cor- 
rect charge _- 87 

BILL  OF  EXCEPTIONS. 

1.  Essential  to  make  evidence  excluded  by  Chancellor,  part 

of  record 1 

2.  Agreements  extending  time  beyond  trial  term  to  make 
up,  are  against  public  policy  and  not  enforcible 205 

BILLS  AND  NOTES. 

1.  Assignment  of  void  usurious  note  does  not  pass  to  the  as- 
signee any  right  to  recover  upon  the  original  considera- 
tion   _ 17 

2.  Usury  apparent  on  face  of  note,  available  defense  with- 
out plea 17 

3.  Bearing  eight  per  cent,  interest  not  usurious,  when 17 

4.  Effect  of  payment  of  the  debt  for  which  note  is  held  as 
'collateral  security,  pending  suit  upon  the  note 18 

5.  Negotiable  bonds  cannot  be  issued  by  the  County  Court 
without  express  statutory  authority  _ 43 

6.  Guaranty  of  validity  and  solvency  not  implied  in  sales  of 
municipal  bonds _ 57 

7.  Seller's  liability  for  mistake  or  misrepresentation  in  sales 

of  municipMil  bonds 57 

8.  Holder  of  coupons  not  innocent  holder,  when 176 
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BILLS  AND  NOTES— C(/7ifi?ni€cl— 

9.  Vendor's  implied  lien  secures  purchase  price  note  given  to 
third  person 246 

10.  Pass  under  bequest  of  '  *  loose  property  " _  252 

11.  Fraudulent  transferrer  to  innocent  holder  liable  to  ac- 
commodation  indorser  for  resulting  loss. 374 

12.  Bona  fide  holder  takes  lien  securities  unaffected  by  equities 
between  original  parties. _ 513 

13.  Secured  by  vendor's  lien  stand  on  same  level  as  notes  se- 
cured by  mortgage _ 513 

14.  Equally  secured  by  lien  on  realty,  share  pro  rata 513 

15.  Contract  creating  priorities  among  notes  equally  secured 
by  lien  on  realty  binding  against  subsequent  innocent 
holders 513 

16.  Common  security  may  be  devoted  in  whole  or  in  part  to  a 
part  of  the  secured  notes _ _ 514 

17.  Indorser,  for  whose  accommodation  a  note  is  made,  must 
provide  for  its  payment,  and  is  not  entitled  to  notice  of 
protest -- - 624 

18.  Stipulation  in,  waiving  exemptions  void 651 

BONA  FIDE  PURCHASER. 

See  Bills  and  Notes;  Bonds  and  Bondholders, 

BONDS. 

See  Attachment  Brrnds;   Bills  and  Notes;   Injunction  Bonds: 
Municipal  Corptyratlons. 

BONDS  AND  BONDHOLDERS. 

1.  County  Court  cannot,  without  express  statutory  authority, 
issue  negotiable  bonds __ _ 43 

2.  Warranty  of  validity  and  solvency  not  implied  in  sales  of 
negotiable  municipal  bonds _ 57 

3.  Seller's  liability  for  mistake  or  misrepresentation  in  sale 

of  negotiable  municipal  bonds *_     57 

4.  Holder  of  coupons  not  innocent  purchaser,  when 176 

5.  Priority  of  satisfaction  allowed  among  holders  of  same 
series  of  bonds,  when _ _ 176 

BRIDOES. 

1.  Jurisdiction  of  County  Court  over,  exclusive 43 

2.  Contract  for  building,  unauthorized,  when 43 
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CARRIER. 

See- Common  Cai'rier. 

CHANCERY  COURT. 

1.  Has  not  jurisdictiQn  to  determine  necessity,  utility,  or  pro- 
priety of  building-  a  public  bridge 43 

2.  Will  not  grant  new  trial  after  judgment  at  law,  when 205 

3.  Has  concurrent  jurisdiction  with  Justices  of  the  Peace  of 
suits  for  back  taxes _ _ 295 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Evidence  excladed  by  Chancellor  must  be  made  part  of 
record  by  bill  of  exceptions. _ - 1 

2.  Essential  averments  of  bill  by  assignee  or  creditors  of  in- 
solvent corporation  to  recover  upon  or  set  aside  stock  sub- 
scriptions paid  up  in  property  or  sevices  at  fraudulent 
overvaluation. 1,  2,   123,  602,  603 

3.  Bill  by  creditors  of  insolvent  corjwration  not  sufficient  to 
raise  question  of  syndicate  liability  of  its  stockholders _..  123 

4.  Rule  2,  J  4,  construed  to  admit  of  trial  within  the  full 
period  allowed  for  taking  evidence _ _ 543 

5.  Administrator  averring  return  of  full  inventories  must 
prove  the  allegation _ _ 548 

CHARACTER. 

See  Charge  of  Court. 

CHARGE  OF  COURT. 

1.  In  bigamy,  correct  as  to  defendant's  knowledge  that  first 
wife  was  alive 87 

2.  Request  properly  refused,  if  covered  by  original  charge..   106 

3.  Though  meagre  and  defective,  it  is  sufficient  if  no  re- 
quests are  made  for  additional  instructions 106,  696 

4.  As  to  effect  of  evidence  of  defendant's  character  in  crim- 
inal cases _ 495 

5.  Erroneous  in  suit  upon  life  and  accident  policy 635 

CHARTER. 

1.  Acknowledged  before  a  Notary  Public  is  void 123 

2.  Statute  curing  invalidity  of,  is  constitutional 124 

3.  Estoppel  to  deny  validity  of,  when 124 
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CLASS  LEGISLATION. 
See  Taxati4)n. 

CODE  CONSTRUED. 

Abatement — Of  actions  for  personal  injuries,  }{  3130,  3132 
(M.  &  v.);  2  2291  (T.  &  S.) 388 

Bigamy— Proof  of  first  marriage,  {  5651  (M.  <&  V.);  {  4841  (T. 
&  S.) 86,  87 

Corporations— Stock  subscription.     J  1708  (M.  &  V.) 124,  602 

Costs— Of  salaried  municipal  officers.    J  5296  (M.  A?  V.);  J  4517 
(T.  &  S.) 499 

Deed— Signature  by  agent.     {  2819  (M.  &  V.);  {  2012  (T.  &  &)  459 

Deed— Subscribing  witness.     J{  2038,  2858,  3813c,  3813/  (T.  & 
S.);  M2850,  2873,  4563  (M.  &  V.) 38 

Embezzlement — Agent  of  foreign  corporation,     g  5475  (M.  & 
v.);  J4708  (T.  &  S.) 79 

Fees— Of  salaried  city  officers.     U  5269,  6433,  6434,  .5316,  5321 
(M.  &  v.);  §{4517,  5.561,  5.562,  4.564,  4571  (T.  &  S.)_ 499 

Garnishment— How  effected.    U  3803,  3805  (M.  &  V.);  {|  3090, 
3092  (T.  &  S.) 569 

Homestead— Purchase  money,     g  2935  (M.  &  V. ) 233 

Justice  of    the   Peace — Opening  office  in  another  district. 
U  4888,  4902,  4903  (M.  &  V.);  U  4113,  4127,  4128  (T.  &  S.)...   668 

Limitations— Statute  of.     U  3112,  3117,  3454,  3481  (M.  &  V.); 
§?2274,  2279,  2760,  2784  (T.  &  S.) - 603,  604 

Pardon — Suspension  of  sentence.     §6096  (M.   <&  V.);    {5255 
(T.  &  S.) 99 

Seals— Abolition  of— Corporations.     |  2478  (M.  &  V.);  {1804 
(T.  &S.) 460 

Set  off — Of  independent  judgments  and  attorney's  lien.  {  3635 
(M.  &  v.);  {2925  (T.  &  S.) 277 

Taxation— Back  taxes.     {{664,  668  (M.  &  V.) 295,  296 

Witness — See  Deed, 

Year's  support — Not  paid  out  of  proceeds  of  realty.     {{  3125, 
3126  (M.  &  v.;  {{  2285,  2286  (T.  &  S.) 232 

COLLATERAL  ATTACK. 
See  Jiulijment. 

COLLATERAL  INHERITANCE  TAX. 
See  TaxatioTL 
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COLLATERAL  SECURITY. 

1.  Suit  on,  not  abated  by  payment  of  orifirinal  debt 18 

2.  Recovery  on,  subject  to  equities  between  original  parties, 
when 18 

COMMON  CARRIER. 

1.  Passenger  riding  on  freight  train  in  known  violation  of 
company's  rules,  though  with  conductor's  permission,  as- 
sumes risk  of  accidents 383 

2.  Released  from  liability  for  lost  goods  if  deceived  by  shipper 

as  to  their  value -- 658 

3.  Delivery  of  goods  to,  for  shipment  to  purchaser,  completes 
sale  and  vests  title 701 

COMPROMISE. 

Of  claim  for  damages  against  railroad  by  illiterate  woman 
for  killing  of  husband  and  son  not  a  bar  to  her  suit 1.  345 

CONSTITUTIONAL  LAW. 

In  General. 

1.  Tax  on  inheritances  valid  as  a  privilege  tax 674 

2.  Inheritance  tax  may  discriminate  between  descendants 
and  strangers  and  collaterals _ 674 

3.  Inheritance  tax  may  exempt  estates  under  $250  entirely .  674 

4.  Laws  that  facilitate  intention  of  parties  do  not  impair 
obligation  of  their  contract ^ 124 

5.  Back  tax  statutes  are  constitutional 293 

Constitution  of  United  States. 

1.  Art.  IV.,  §  1,  applies  to  Justice's  judgments  of  another 
State 721 

2.  XIV.  Amendment.     Due  process _ 296,  297 

Constitutions  or  Tennessee. 

1834.     Art.    VI.,    { 15.     Jurisdiction    of    Justices    of    the 
Peace 668 

1870,     1.   Art.    I.,    { 20.     Statute    curing    invalid    charter 
does  iiot  violate  obligation  of  contracts 124 

2.  Art.  II.»  |  28.     Inheritance  tax  valid 674 

3.  Art.  II.,  { f^.    Power  of  counties  to  loan  credit  or  be- 
come stockholders  defined , 43 
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CONSTITUTIONAL  h AW— Coiitinuecl^ 
Constitutions  of  Tennessee — Continued — 

4.  Abt.  VI.,  §  11.     Tax  Assessors  are  not  Judges 296,  297 

5.  Art.  VI.,  3  15.     Jurisdiction  of  Justices  of  the  Peace  ..  668 

6.  Art.  XL,  J  1.     Homestead  prevails  over  debt  for  money 
borrowed  to  pay  purchase  price 233 

CONSTRUCTION. 

See  Contracts;  Deeds;  Statutes;  Wills. 

•  » 

CONTINUANCE. 

Refusal  of,  not  erroneous,  when 86,  686 

CONTRACT. 

See  OoTp(jratU)}is;  Bridges;  Gmiranty. 

1.  Rules  for  construction  of ,  stated 282 

2.  Addressee  of  telegram    bound  by  contract  made  with 
sender 443 

3.  Waiving  debtor's  exemptions  against  public  policy  and 
void _ b51 

CONTRIBUTORY  NEGLIGENCE. 
See  Xc4jUgence. 

CONVICTS. 

See  Master  and  Servant. 

CORPORATIONS. 

See  Munlclixd  Ciyrporations, 

1.  Stock  subscriptions  may  be  paid  in  property  or  services, 
when 2 

2.  Stockholder's  liability,  who  pays  in  property  or  services 
at  fraudulent  overvaluation,  what  pleadings  must  state 

in  suit  to  recover  against .__ 1,  2,  602,  603 

3.  Banks  not  liable  for  fraud  of  officers,  when 57,     58 

4.  Employe  of  non-complying  foreign,  punishable  for  embez- 
zlement of  its  funds 79 

5.  Syndicate  liability  of  stockholders  not  averred  or  proved, 
when 123 

6.  Purchase  by  promoters,  not  by  corporation,  when 123 

7.  Charter  of,  acknowledged  before  Notary  Public,  void 123 

8.  Statute  curing  void  charters  constitutional 124 
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CORPORATIONS— Contln  ued— 

9.  Estoppel  to  deny  validity  of  charter. 124 

10.  All  creditors,  prior  and  subsequent,  entitled  to  benefit  of 
stock  subscriptions i 124,  602 

11.  Contract  of,  agreeing  to  receive  property  or  services  in 
payment  for  stock  presumed  valid  until  attacked  by  proper 
pleadings  and  proof 1,  2,  125,  602,  603 

12.  Priority  of  satisfaction  allowed  some  over  others  of  same 
series  of  bonds,  when 176 

13.  Situs  of ,  for  taxation 296 

14.  Method  of  assessment  upon  basis  of  capital  stock  and 
bonded  indebtedness  approved 297 

15.  Officers  of,  consenting  to  nuisance  personally  liable 397 

16.  Railroads — fencing  of  track _ 450 

17.  Deeds  of,  must,  at  common  law,  be  under  seal 459 

18.  Deeds  of,  not  properly  signed  and  acknowledged, 
when 459,  460 

19.  Use  of  seal  by,  not  abolished 460 

20.  Application  of  the  several  statutes  of  limitations  to  suits 
by  assignor  or  creditors  of  insolvent  corpoi*ations  against 
stockholders' estates  for  unpaid  subscriptions.  _-  602,  603,  604 

21.  Statutes  of  limitation  run  in  such  cases  from  date  of  in- 
solvency, when  - - 602,  604 

22.  Notice  of  protest  of  note,  how  given  to  insolvent  corpo- 
ration - _ _- _ _ _ 624 

CORROBORATION. 
See  Accomplice, 

COSTS. 

1.  Retaication  of  omitted  items  allowed  only  on  proof  of  serv- 
ices rendered,  when _ __  499 

2.  Fees  not  allowed  salaried  city  officials,  when 499 

COUNTY  COURT. 

1.  Jurisdiction  over  public  bridges,  exclusive  and  final 43 

2.  Cannot,  without  express  statutory  authority,  issue  nego- 
tiable bonds _ 43 

3.  Contract  for  erection  of  bridge  jointly  with  railroad  com- 
pany void,  when _ 43 

COURTS. 

See  Vie  several  titles. 
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CRIMINAL  LAW. 

See  Accomplice;   Bigamy:  Embezzlement;  Evidence;  Infamy; 
Infinity. 

1.  Rule  of  estoppel  applies  in  criminal  cases _ 79 

2.  Proof  of  defendant's  character,  how  weighed 495 

CRIMINAL  PRACTICE. 

1.  Refusal  of  continuance  proper  in  felony  case,  when 86 

2.  Suspension  of  sentence   for  application  for  pardon  not 
granted _ 98 

3.  Defendant  not  compelled  to  answer  as  to  other  crimes 186 

4.  Verdict  set  aside  if  jury  subjected  to  improper  influence, 
unless  fully  explained _ 186 

5.  Oath  of  officer  in  charge  of  felony  jury  insufficient,  when.  495 

6.  Erroneous  exclusion  of  witness  for  infamy 505 

CROSS-EXAMINATION. 
See  Witness, 

DAMAGES. 

1.  Release  of  railroad  from,  no  bar  to  suit  for  killing,  when. .  345 

2.  City  liable   for   its  engineer's  negligent  construction  of 
sewer 356 

3.  Not  waived  by  failure  to  protest  against  negligent  act  _ .  -  356 

4.  Measure  and  elements  of,  for  overflow  caused  by  negligent 
construction  of  sewer  pipe 3.56 

5.  Measure  and  elements  of,  iipon  attachment  and  injunc- 
tion bonds. _ _ 425 

6.  For  delay  in  delivering  telegraphic  message 442 

7.  Stipulation  of  telegraph  company  for  notice  of  claim  for; 
within  sixty  days  valid  _ 445 

8.  Verdicts  for,  not  excessive 686,  696 

9.  Wrong-doer's  pecuniary  ability  proveable,  when 696 

DEED. 

1.  Wife  not  competent  subscribing  witness    to  husband's 
deed _ _ 38' 

2.  Recital  in,  of  payment  of  purchase  price,  only  prima  facie 
evidence  of  the  fact 246 

3.  Infant's  deed  disaffirmed  by  privies  in  blood,  but  not  by 
privies  in  estate 420 


INDEX.  753 


DKEjy— Continued— 

4.  Of  infant  married  woman  may  be  disaffirmed  in  reason- 
able time  after  both  disabilities  expire 420 

5.  Voidable  deed,  how  confirmed  by  married  woman '. 420 

6.  Of  corporation  must  be  signed  by  it  and  under  its  seal. 459,  460 

7.  Of  president,  not  of  corporation,  when 459 

DELIVERY. 

See  Sales. 

DESCENT  AND  DISTRIBUTION. 
See  Taxation. 

DEVISAVIT  VEL  NON. 

See  Wills, 

DICTUM. 

See  Supreme  Court. 

DISCRETION. 

1.  Filing  plea  during  trial  is  matter  of 397 

2.  Continuance  is  matter  of.     See  Cf/iitlnuance. 

DOWER. 

See  Widow. 

EASEMENT. 

1.  License,  not  easement,  example •_ 397 

2.  Within  statute  of  frauds 397 

EJECTMENT. 

1.  If  legal  title  is  averred,  proof  of  an  equitable,  will  not 
suffice - 460 

2.  Possessor  making  valuable  improvements  will  not  defeat.  588 

EMBEZZLEMENT. 

1.  Statute  defining  embraces  employe  of  foreign  corporation     79 

2.  Defense  by  employe  that  foreign  corporation  was  not 
qualified  to  hold  property,  bad 79 

ENTRY. 
Effect  of  possession  under,  defined 263 

48—10  p 
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EQUITY. 

See  Chancery  Court;  Laches;  RescissUyii,  • 


ESTATES. 

See  WilU. 

ESTOPPEL. 


\ 


1.  Applies  in  criminal  cases 79 

2.  To  deny  validity  of  charter .__.  124 

3.  Of  heir  to  contest  ancestor's  will 577 

EVIDENCE. 

1.  Excluded  by  Chancellor  must  be  put  in  record  by  bill  of 
except  ons 1 

3.  Parol,  not  admissible  to  change  terms  of  written  guaranty    34 

3.  General  exceptions  to  are  insufficient 86,  328,  345,  696 

4.  Proof  of  first  marriage  in  bigamy,  what  sufficient 86,  87 

5.  Opinions  of  non-experts  as  to  sanity,  how  weighed 106 

6.  Opinions  of  experts  as  to  sanity  received  with  caution 106 

7.  Corroboration  of  accomplice,  what  essential  and  sufficient  186 

8.  Cross-examination  of  defendant  as  to  other  crime  not  al- 
lowed    186 

9.  Recital  of  payment  in  deed  only  priinn  facie  evidence 246 

10.  Assessment  conclusive  as  to  valuation,  but  not  as  to  right 

to  tax,  in  suit  for  back  taxes 295 

11.  Testator's  declarations  admissible  to  show  mental  condi- 
tion   328 

12.  Testator's  declarations  not  admissible  to  prove  undue  in- 
fluence, but  admitted  to  show  its  effect 328 

.13.  Testator's  declarations  of  satisfaction  with  will  admissi- 
ble, and  convincing _.- 328 

14.  Properly  admitted,  if  competent  upon  any  issue  in  the 
case   - 328 

15.  What  sufficient  to  support  verdict  on  issue  of  devUavU 

vel  non. _ 329 

16.  Scientific  work  may  be  used  and  read  on  examination  of 
expert  witness 345 

17.  Scientific  work  cannot  be  read  as  independent  evidence ..  345 

18.  Ex  pnne  tests  made  by  railroad  with  train  pendente  lite  ad- 
missible   346 
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EVIDENCE— C<m*tnited— 

19.  Contemporaneous  recital  of  records  to  which  litigants 
were  not  parties  admissible,  when 460 

20.  Effect  to  be  given  proof  of  defendant's  character  in  a 
criminal  case _ 495 

21.  Statements  of  petition  and  order  on  motion  to  retaz  costs, 
are  not - 499 

22.  Infamy  must  be  proved  by  record  of  sentence ^ 505. 

23.  Burden  upon  purchaser  at  public  sale  to  show  compliance 
with  terms  of  sale 534 

24.  Rule  defining  time  for  taking  in  chancery  cause  construed  543 

25.  Imi)eaching  heir's  release  of  expectancy  admitted,  when.  577 

26.  Of  pecuniary  ability  of  wrong-doer  admitted,  when 696 

EXECUTION. 

t 

See  Exemptions;  Oamishment 
Objection  to  levy  that  property  is  not  in  sight  waived,  when.  229 

EXECUTOR  AND  ADMINISTRATOR. 
See  Administrator;  Wills. 

EXEMPLARY  DAMAGES. 
See  Damages, 

EXEMPTION. 

See  Homestead;  Spetidthrift  Trust;  Taxation, 

1.  Widow  entitled  to  exempt  articles  under  provisions  of 
husband's  will 547 

2.  Debtor's  waiver  of,  contrary  to  public  policy  and  void 651 

3.  Debtor's  waiver  of,  equally  ineffectual  whether  he  is  head 

of  family  or  single  man 651 

EXPECTANCY. 
Release  of  by  heir  estops  him  to  contest  ancestor's  will 577 

EXPERTS. 

See  Evidence;  Witness, 

FAITH  AND  CREDIT. 

See  Justices  of  the  Peace, 

FEES. 

See  Officer, 
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FELLOW-SERVANT. 

See  Master  and  Servant. 

FENCES. 

See  Railroads. 

FINDINGS. 

See  Judges. 

FRAUD. 

1.  In  sale  of  negotiable  bonds  not  actionable,  when 57 

2.  Of  bank  officers  not  imputable  to  bank,  when 57 

3.  Of  shipper  releases  common  carrier  from  liability  for  lost 
goods,  when _  658 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

GARNISHMENT. 
Of  debtor's  effects,  other  than  money  dues,  how  effected 569 

GUARANTY. 

1.  When  sum  guaranteed  falls  due 34 

2.  Example  of  absolute  guaranty  of  part  of  mortgage  debt. .     34 

3.  W^ritten  cannot  be  altered  by  parol,  when 34 

4.  Of  validity  and  solvency  not  implied  in  sale  of  negotiable 
municipal  bonds 57 

GUARDIAN  AD  LITEM. 
Has  right  to  appeal  his  ward's  case 232 

HOMESTEAD. 

1.  Prevails  over  debt  for  borrowed  money  to  pay  purchase 
price - 233 

2.  Statutes  allowing,  are  liberally  construed _ 233 

3.  Widow  entitled  to,  under  provisions  of  husband's  will 547 

HUSBAND  AND  WIFE. 
See  Bigamy. 

1.  Wife    not  competent  subscribing  witness  to  husband's 
deed 38 

2.  Resulting  trust  does  not  exist  for  money  advanced  by  wife 

to  pay  for  husband's  land,  when _ 232 
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HUSBAND  AND  WIFE— Continued— 

3.  Husband's  mortgag'e  does  not  affect  wife's  homestead 233 

4.  Wife's  influence  over  husband  in  making  will  that  is  not 
undue 329 

5.  Will  of  husband  giving  wife  her  statutory  rights 547 

INDORSEMENT. 

See  Bills  and  Notes. 

INFAMY. 

What  excludes  witness,  and  how  proved 5C5 

r 

INFANT. 

1.  Guardian  ad  lit^m  may  appeal  for 232 

2.  May  be  heard  upon  homestead  right  without  appeal,  when 
administrator  appeals  insolvent  proceeding 232 

3.  Deed  of,  disaffirmed  by  privies  in  blood,  but  not  by  privies 

in  estate.. _^ 420 

4.  Has  until  after  all  concurrent  disabilities  are  removed  to 
disaffirm  deed  1 420 

5.  How  married  woman  affirms  her  deed  after  attaining 
majority - 420 

INHERITANCE  TAX. 
See  Taxation, 

INJUNCTION. 

Does  not  lie  to  arrest  action  of  County  Court  building  pub- 
lic bridge,  when 43 

INJUNCTION  BOND. 

1.  Attorney's  fees  for  defending  wrongful  injunction  not  re- 
coverable upon 425 

2.  Taxes  accruing  on  impounded  fund  pending  litigation  not 
recoverable  upon 425 

3.  Compensation  of  receiver  in  charge  of  impounded  fund 
not  recoverable  upon  _ 425 

4.  Joint  judgment  on  several  bonds  erroneous 425 

INNOCENT  PURCHASER. 

See  Bills  and  Notes;  Bonds  and  Bondholders, 
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V 


INSANITY. 

1.  Opinions  of  nonexperts  weighed  in  light  of  facts  stated 

by  them 106 

2.  Opinions  of  experts  cautiously  received 106 

3.  Insane  delusion  that  excuses  crime  defined 106 

4.  By  act  of  God  treated  with  greater  indulgence  than  self- 
imposed  _ , 106 

5.  Declarations  of  testator  admissible  to  show 328 


INSOLVENCY. 
See  Sales. 

INSOLVENT  CORPORATION. 
See  Corporations. 

INSOLVENT  ESTATE. 
See  AdministratUm. 

INSURANCE. 

See  Life  and  Accident  Insurance. 

INTEREST. 
Rate  of  eight  per  cent,  not  usurious,  when ^ 17 

JUDGES. 

1.  Findings  on  facts  reviewed  without  motion  for  new  trial.  222 

2.  Disqualification  of  by  interest  must  be  objected  before 
judgment  .5 - 297 

3.  Correct  judgment  sustained  through  special  findings  er- 
roneous   701 

JUDGMENTS. 

« 

1.  Vendor's  implied  lien  not  waived  by  taking  judgment  on 
note 247 

2.  Set-off  of,  subject  to  liens  for  attorney  fees 277 

3.  Not  subject  to  collateral  attack  for  judge's  disqualifying 
interest 297 

4.  Joint  erroneous  upon  several  bonds 42.5 

5.  In  garnishment  proceedings,  void 569 

6.  Of  Justice  of  the  Peace  of  another  State  entitled  to  full 
faith  and  credit  here 721 

JURISDICTION. 

See  Courts;  the  several  titles.       • 


INDEX.  759 


li^.«^H»^jMA^^bM^irfk 


JUKY. 

1.  Subjected  to  improper  influence,  verdict  set  aside,  when  .  186 

2.  Verdict  of,  set  aside  for  insufficient  oath  of  officer  in  felony- 
case  _ _ 495 

3.  Verdicts  of  not  giving  excessive  damages 686,  696 

JUSTICE  OF  THE  PEACE. 

1.  May  have  office  outside  his  own  district,  how  and  when..  668 

3.  Judgment  of  Justice- of  the  Peace  of  another  State  enti- 
tled to  full  faith  and  credit  here 721 

LACHES. 
Defeats  rescission  of  sale  of  municipal  bonds,  when 57 

LAND  LAW. 

See  Adverse  Possessifjn;  Ejectment;  Limttatidyns,  Statute  of. 

LEASE. 

See  Mines  and  Mining. 

LEGACY. 

See  WllU. 

LEVY. 
Objection  to,  that  property  was  not  in  sight;  waiver 229 

LICENSE. 

1.  Not  an  easement _ _ 397 

2.  Creates  no  estoppel  between  parties 397 

LIEN. 

1.  Oral  contract  for,  does  not  raise  resulting  trust  for  money 
advanced  by  wife  on  husband^s  lands  .-_ 232 

2.  Implied,  though  not  retained,  for  purchase  price  of  land.  246 

3.  Implied  vendor's,  not  waived   by  recital  of   payment  in 
deed 246 

4.  Implied  vendor's,  not  waived  by  taking  judgment  on  note  246 

5.  Implied  vendor's,  secures  purchase  note  made  to  third 
person 246 

6.  Enforceable  for  purchase  price  due  on  parol  sale  of  land, 
when 562 
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LIFE  AXD  ACCIDENT  INSURANCE. 

Misstatement  in  application  for  policy  that  assured 's  **  habits 
are  correct  and  temperate  "  avoids  policy,  whether  inten- 
tionally false  or  not 635,  636 

LIMITATIONS,  STATUTES  OF. 

1.  Of  seven  years*  adverse  possession  gives  only  poGsessory 
right,  when 263 

2.  Extent  of  possession  under  instrument  giving  boundaries 
defined 263 

3.  Filing  of  plea  on  trial,  discretionary  with  court _  397 

4.  What  possession  of  town  lots  is  adverse 459 

5.  Runs,  as  between  tenants  in  common,  when 588 

6.  Connecting  successive  possessions _ 588 

7.  Possession  by  erection  and  occupation  of  water  mills,  its 
extent 588 

8.  Runs  from  date  of  insolvency  of  corporation  in  favor  of 
estates  of  deceased  stock  subscribers -.-_ 603,  604 

9.  Six  months  after  decedent's  death  not  excluded,  when. 603,  604 

10.  Begins  to  run  against  suit  for  malicious  prosecution  after 
the  malicious  suit  is  ended 686 

LOSS. 

See  Damages. 

MAGISTRATE. 

See  Justices  of  the  Peace. 

MALICE. 

See  Malicious  Prosecution. 

MALICIOUS  PROSECUTION. 

1.  Mayor  not  guilty  of,  for  attempting  in  good  faith  and  with- 
out unlawful  purpose,  to  enforce  ordinance  of  doubtful 
validity 486 

2.  Definition  of  legal  malice.  _ 686 

3.  Not  excused  by  advice  of  counsel 686 

4.  Statute  of  limitations  runs  against  from  termination  of  the 
malicious  suit  _ 686 

5.  Verdict  for,  not  excessive 686 

6.  Argument  of  counsel  in,  not  error  _ 687 
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MALPRACTICE. 

See  Physician. 

MARRIAGE  AND  DIVORCE. 

Proof  of  first  marriage  in  prosecution  for  bigamy,  what  suffi- 
cient  86,  87 

MARRIED  WOMEN. 

1.  Disaffirmance  of  voidable  deed  by 420 

2.  Affirmance  of  voidable  deed  by 430 

MASTER  AND  SERVANT. 

1.  Master's  liability  to  servant  for  injury  caused  by  the  reek- 
less  act  of  a  convict  fellow-servant ^ 370 

2.  Railroad  company  and  its  physician  are  not --..  713 

MEASURE  OF  DAMAGES. 
See  Damages. 

MILL. 

See  Adverse  PossessU/ii. 

MINES  AND  MINING. 

1.  Contract  for  royalty  construed 282 

2.  License  to  discharge  water  from  ore  washer 397 

MISREPRESENTATION. 

See  Common  Candler;  Life  aiul  Accident  hisunuice;  Municipal 
Corporations. 

MISTAKE. 

Mutual  as  to  the  validity  of  negotiable  bonds — its  effect 57 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Absolute  guaranty  of  part  of  debt,  and  when  it  is  due 34 

2.  Foal  of  mortgaged  mare  belongs  to  mortgagee 210 

3.  Husband's  mortgage  for  money  to  pay  purchase  price  does 
not  defeat  homestead _ 233 

4.  Assignees  of  a  series  of  notes  equally  secured  share  pro 
rata,  unless  otherwise  contracted 513,  514 

5.  But  priorities  may  be  created  in  making  the  assignments 
that  will  be  binding  without  actual  notice  to  subsequent 
holders 513,  514 
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MUNICIPAL  BONDa 

See  Municipal  CorperatUms. 

MUNICIPAL  CORPORATIONS. 

1.  Guaranty  of  yalidity  and  solvency  not  impUed  in  sale  of 
municipal  bonds 57 

2.  Misrepresentations  in  sale  of  municipal  bonds  not  action- 
able, when _ 57 

3.  Liable  for  injury  resulting*  from  city  engineer *s  neg'ligence 

in  regard  to  construction  of  sewer 356 

4.  Liability  not  waived  by  failure  <»f  citizen  to  object  to  neg^- 
lig'ent  act _ _ _ 356 

5.  Elements  and  measure  of  damages  for  overflow  resulting 
from  defective  sewer __j 356 

6.  Mayor  not  liable  for  malicious  prosecution  for  attempting 

to  enforce  invalid  ordinance,  when _ 486 

7.  Salaried  officers  not  entitled  to  fees 499 


• 


8.  Statute  imposing  privilege  taxes  for,  not  repealed  by  gen- 
eral revenue  statutes 692 

9.  After-created  privileges  not  embraced  by  municipal  tax 
law - 644 

MURDER. 

See  Insanity, 

NEGLIGENCE. 

1.  City  liable  for  that  of  City  Engineer  in  construction  of 
sewer 356 

2.  Not  waived  by  failure  to  object  to  wrongful  act 356 

3.  Of  master   for  reckless  act  of  convict  servant  injuring 
fellow-servant _ 370 

4.  Of  railroad  company  injuring  passenger  riding  contrary 

to  rules  on  freight  train  not  actionable 383 

5.  Of  telegraph  company  4n  delivering  message — example 442 

6.  Not  proximate  cause  of  loss,  when 442 

7.  Sixty  days  notice  of  claim  for  damages  a  valid  stipulation 

by  telegraph  company 442 

8.  Of  railroad  in  failing  to  fence  track,  liability 'for  stock 
killed  by  trains 450 

9.  Of  railroad  physician,  company  not  liable  for 713 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes, 
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NEW  TRIAL. 

See  Supreme  Court. 

1.  Granted  for  improper  cross-examination  of  defendant  in 

a  criminal  case 186 

2.  Granted  when  jury  has  been  subjected  to  improper  influ- 
ence, unexplained 186 

3.  Granted  for  erroneous  exclusion  of  witness  on  charge  of 
infamy 505 

4.  Not  fipranted  for  excessiveness  of  verdict,  when 686,  696 

5.  Not  gfranted  by  Chancery  Court,  when _ 205 

6.  Not  granted  in  murder  case  upon  defense  of  insanity, 
when 106 

7.  Not  granted  in  bigamy  case,  when 86 

8.  Not  granted  for  refusal  of  continuance,  when 86,  686 

9.  Not  granted  for  improper  argument  of  counsel,  when 687 

10.  Motion  for  unnecessary  when  trial  is  by  Court  without 
jury 222 

NOTARY  PUBLIC. 
Acknowledgment  of  charter  before,  void 123 

NOTICE. 

1.  Of  claim  for  damages  a  valid  requirement  by  telegraph 
company - 442 

2.  Insufficient  notice  of  claim  for  damages 442 

3.  Of  protest  of  negotiable  notes.     See  Bills  and  Notes. 

NUISANCE. 

Officers  of  corporation  personally  liable  for  its  nuisances, 
when 397 

OATH. 

Of  officer  in  charge  of  felony  jury  insufficiently  recited  in 
record - 495 

OFFICER. 

1.  Mayor  not  liable  for  malicious  prosecution,  when 486 

2.  Insufficient  recital  of  officer's  oath  in  charge  of  felony 
jury 495 

3.  Salaried  city  officers  not  allowed  fees  in  addition 499 
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PARDON. 
Suspension  of  sentence  for  application  to  Governor  refused  .     98 

PAROL  AGREEMENT. 

See  Easement;  Oiuiranty;  Vendor  and  Vendee. 

PAROL  EVIDENCE. 
See  Evidence. 

PAROL  SALES  OF  LAND. 
See  Vendor  a^vd  Vendee. 

PASSENGER. 

See  Common  Carrier. 

PAYMENT. 

1.  Of  stock  subscriptions  in  property  and  services  consid- 
ered  _ 1,  2,  125,  602,  603 

2.  Of  stock  subscriptions  enforceable  by  any  and  all  corpo- 
rate creditors _ 124,  602,  603 

3.  Recital  in  deed  only  prinux  facie  evidence  of 246 

4.  Recital  of,  in  deed  is  not  waiver  of  vendor's  implied  lien.  246 

PHYSICIAN. 

1.  In  employ  of  railroad  not  its  servant _  713 

2.  Railroad  not  liable  for  malpractice  of  its  physician,  when  713 

PLEADING  AND  PRACTICE. 

See  Continuanee;' New  Trial;  Supreme  Court. 

1.  Usury  on  face  of  note  available  as  a  defense  without  plea    17 

2.  Filing  plea  during  trial  in  discretion  of  court 397 

POSSESSION. 

1.  That  gives  only  a  possessory  right  to  land 263 

2.  Boundaries  of,  how  fixed  and  defined 263 

3.  Possessor  cannot  defeat  ejectment  by  reason  of  his  val- 
uable improvements 588 

4.  Connecting  successive  possessions 588 

5.  By  erection  and  operation  of  water-mill,  extent  of 588 

PRESUMPTIONS. 

That  property  or  services  were  received  fairly  in  payment  of 
stock  subscriptions 1,  2,  123,  602,603 


% 
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PRINCIPAL  AND  AGENT. 

Si^ature  of  agent  or  officer  of  corporation  insufficient  to 
bind  company,  when -^--.  459 

PRIORITY. 

J .  Of  satisfaction  among  bondholders 176 

2.  Of  homestead  right  over  debt  for  purchase  money 233 

3.  Of  some  over  others  of  same  series  of  secured  notes  ..513,  514 

PRIVITY. 

See  Infants. 

PRIVILEGES. 

See  Municipal  Corporatlrms;  TaxatUyn. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROXIMATE  CAUSE. 

See  Tdegi'aph  Comimny. 

PURCHASER. 

See  Sales;  Vendw  and  Vendee. 

RAILROADS. 

1.  Compromise  of  claim  for  damages  no  bar  to  suit,  when 345 

2.  May  prove  experimental  tests  made  ex  parte  and  pendente 
lite - - - 346 

3.  Not  liable  for  injury  of  passenger  riding  on  freight  train 

in  known  violation  of  rules,  with  conductor's  permission.  383 

4.  Suit  against  by  administrator  for  personal  injuries  abates 

on  death  of  sole  beneficiary -__ 388 

5.  Not  required  to  fence  track  at  stations  and  public  cross- 
ings    - 450 

'  6.   Not  liable  for  stock  entering  on  track  where  not  required 
to  fence  unless  otherwise  negligent 450 

7.  Liable  if  suitable  stock  guards  are  not  provided  to  pre- 
vent stock  following  track. 450 

* 

8.  Not  excused  from  fencing  track  in  towns  unless  it  is  in- 
tersected by  streets _ 450 

9.  Not  master  of  its  employed  physician , _.  713 

10.  Not  liable  for  physician's  malpractice  upon  its  employe  ._  713 

• 

RECEIVER. 

See  Attachment  Bmid;  Injunctum  Bond. 
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RECITALS. 

See  Deeds, 

RECORDS. 

See  Evidence;  Infamy, 

REGISTRATION. 
See  Deeds, 

RELEASE. 

See  Wills, 

REPEAL. 

See  Statutes. 

REQUESTS. 

See  Charge  of  Court. 

RESCISSION. 

1.  Of  sale  of  void  municipal  bonds  defeated  by  laches,  when.     57 

2.  Not  allowed  of  parol  sale  of  lands  by  vendee's  adminis- 
trator over  objection  of  all  other  parties 563 

RESIDUARY  LEGATEE. 
See  WUls. 

RESULTING  TRUST. 

Oral  agreement  creating*  lien  for  money  advanced  by  wife  to 
pay  for  husband's  lands  does  not  create 232 

REVENUE. 

See  Taxation. 

REVIVOR. 

Of  suit  by  administrator  for  personal  injuries  not  allowed 
after  death  of  sole  beneficiary 3&8 

ROADS. 

See  RctUroads, 

RULES  OF  COURT. 
Chancery  Rule  2,  Sec.  4,  construed 543 

SALES. 

1.  Of  negotiable  municipal  bonds — principles  affecting 57 

2.  Of  personalty,  rights  of  parties  where  vendor  retains  title 
and  reclaims  property  on  vendee's  default 273 


INDEX.  767 


SALES— Continued— 

3.  Waiver  of  condition  that  purchaser's  note  shall  bear  in- 
terest   - 534 

4.  Compliance  with  condition  of  ' '  two  approved  securities  *'' 
sufficient,  when _ ,. 534 

5.  Of  personalty,  complete  and  title  vests  upon  delivery  to 
carrier  for  shipment  to  purchaser 701 

6.  Purchaser's  insolvency  does  not  affect  a  completed  sale  - .  701 

7.  Sale  complete  without  payment  of  price,  when 701 

SALES  OF  LAND. 

See  Vendor  and  Vendee. 

SEALS. 

1.  Abolition  of,  did  not  apply  to  private  corporations 459,  460 

2.  Private  corporations  must  authenticate  their  signatures 
with  seals 459,  460 

SET-OFF. 
Of  judgments  subject  to  liens  for  attorney  fees 277 

SPENDTHRIFT  TRUSTS. 
Created  by  vendor  in  favor  of  himself  void  as  against  subse- 
quent creditors ,.  721 

• 

STATE. 

See  Judgments. 

STATUTES.' 

1 .  Curing  invalid  charters  constitutional 124 

2.  Allowing  homeetead  liberally  construed  in  favor  of  the 
right 233 

3.  Authorizing  assessment  and  collection  of  back  taxes  con- 
stitutional   295,  296 

4.  As  to  fencing  railroad  tracks,  construed 450 

5.  Imposing  burdens  or  taxes  are  strictly  construed  against 
the  government _ 644 

6.  General  revenue  statutes  do  not  repeal  special  statute 
levying  municipal  taxes 692 

STATUTE  OF  FRAUDS. 

1.  Contracts  for  easements  are  within 397 

2    Parol  sales  of  land  voidable,  not  void 562 

3.  Parol  sale  of  land  enforceable  over  objection  of  vendee's 
administrator,  when 562 
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STATUTE  OF  LIMITATIONS. 
See  LlmUtitlmui^  SUttute  of. 

STOCK  AND  STOCKHOLDERS. 
See  CfrrporatUms, 

SUPREME  COURT. 
In  General 


u* 


1.  Bill  of  exceptions  essential  when  Chancellor  excludes 
evidence _ 1 

2.  Refused  to  suspend  sentenpe  in  bigamy  case  to  enable 
convict  to  apply  for  pardon 98 

3.  Reviews  facts  in  law  cause  without  motion  for  new^ 
trial,  when  Judge  tries  the  case __ 222 

4.  Three  examples  of  insufficient  assignments  of  error 29.5 

5.  Opinion,  not  dictum  though  deciding  case  upon  two  in- 
dependent and  sufficient  grounds 53S 

Will  Reverse. 

1.  For  improper  cross-examination  of  defendant  in  a  crim- 
inal case - *- 186 

2.  If  jury  is  subjected,  unexplained,  to  improper  influences  186 

3.  For  exclusion  of  witness  on  charge,  not  proved,  of  in- 

f  am  V -- 505 

4.  For  erroneous  exclusion  of  evidence _. :_ _  577 

5.  For  erroneous  charge _ 635 

Will  Not  Reverse. 

1.  Upon  general  exceptions  to  evidence 86,  328,  696 

2.  For  refusal  of  continuance 86,686 

3.  Upon  charge  of  court _ 87,  696 

4.  For  refusal  to  give  requests 106 

5.  If  evidence  is  admissible  upon  any  issue  in  the  case .328,  696 

6.  For  Court's  failure  to  limit  effect  of  evidence  to  a  particu- 
lar issue,  there  being  no  request 328 

7.  Upon  the  facts  alone _ 328 

8.  For  improper  argument  of  counsel 686 

9.  For  excessiveness  of  damages 686,  696 

10.  Correct  judgment,  though  special  findings  may  be  erro- 
neous   - 701 
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SYNDICATE  LIABILITY. 
See  CfyrparatUms. 

TAXATION. 

1.  Statutes  authorizing'  assessment  and  collection  of  back 
taxes  are  constitutional _ 395 

2.  Assessment  conclusive  as  to  valuation,  but  not  as  to  right 

tt)  tax,  in  suit  for  back  taxes  _ _ 295 

3.  Suit  for  back  taxes  lies  in  Chancery  Court 295 

4.  Assessment  of  back  taxes  valid,  though  not  recorded 296 

5.  Situs  of  domestic  corporation  for  taxation  ._ .' 296 

6.  Owner's  domicile  is  situs  for  taxation  of  his  intangible  per- 
sonal property _ 296 

7.  A  situs,  other  than  its  domicile,  has  not  been  provided  for 
taxation  of  domestic  corporations 296 

S.   Assessment  not  invalidated  by  reason  of  Assessors  inter- 
est in  fees 296,  297 

9.  Methpd  of  valuing  corporate  properties  with  reference  to 
stock  and  bonds  of  corporation  app^  oved 297 

10.  Taxes  not  recoverable  as  damages  on  attachment  or  in- 
junction bonds 425 

1 1.  Statutes  imposing  taxes  strictly  construed 644 

12.  Examples  of  strict  construction  of  statute  imposing  mu- 
nicipal taxes ■ 644 

13.  Inheritance  tax  valid  as  a  privilege  tax 674 

14.  Inheritance  tax  valid,  though  discriminating  between  de- 
scendants and  others _ 674 

15.  Inheritance  tax  valid,  though  exempting  estates  of  less 
than  IP250 _._ 674 

16.  General  revenue  statutes  do  not  repeal  special  Acts  im- 
posing city  taxes _ 692 

17.  Architects  may  be  subjected  to  privilege  tax 692 

TELEGRAPH  COMPANIES. 

1.  Negligent  in  delivery  of  message ;  example j 442 

2.  Negligence  of.  not  cause  of  loss,  when 442 

3.  Stipulation  for  notice  within  sixty  days  of  claim  for  dam- 
ages valid - - 442 

4.  What  notice  of  claim  is  insufficient 442 

5.  Addressee  of  message    bound    by    contract    made    with 
sender 443 

49—10  P 
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TENANTS  IN  COMMON. 
Adverse  poesession  by  one  aguinst  his  co-tenants 588 

TRUSTS. 

See  Resulting  Ti'usU;  Spendthrift  Trusts. 

UNDUE  INFLUENCE. 
See  WUls. 

USURY. 

1.  Assignment  of  note  void,  for  usury  does  not  oarry  orig-i- 
nal  consideration 17 

2.  Defense  of,  available  without  plea,  if  it  appears  on  face  of 
note _ _ __     17 

3.  Eight  per  cent,  note  not  usurious,  when 17 

VARIANCE. 
Between  pleading  and  proof  in  ejectment 460 

VENDOR'S  LIEN. 

See  Vetuior  and  Vendee, 

VENDOR  AND  VENDEE. 

See  Sales. 

1.  Corporation,  not  promoters,  the  purchaser  of  land 123 

2.  Vendor's  lien  implied  for  purchase  price 246 

3.  Vendor's  implied  lien  not  barred  by  recital  of  payment  in 
deed 246 

4.  Vendor's  implied   lien  not  lost  by  taking  judgment  on 
note _>_ _ 246 

5.  Vendor's  implied  lien  attaches  to  note  given  to  third  per- 
son  246 

6.  Rights  of  parties  to  sale  of  personalty  when  vendor  re- 
tains title  and  reclaims  property  upon  vendee's  default..  273 

7.  Various  questions  decided  as  to  assignment  of  notes  secured 

by  vendor's  lien  giving  priorities 513,  514 

8.  Parol  sale  of  land  voidable,  not  void > 562 

9.  Vendee's  administrator  cannot  avoid  parol  sale  of  land 
over  objection  of  all  other  parties 562 

10.  Vendor  may  enforce  lien  for  purchase  price  due  on  parol 
sale  of  land,  when _ 562 
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VENDOR  AND  VENDEE— Continwedr- 

11.  Vendee^s  widow  entitled  to  dower  in  surplus  of  land  pur- 
chased by  parol 563 

12.  Sale  of  personalty  complete  and  title  passes,  when 701 

VERDICT. 

1.  In  will  case  not  set  aside  on  the  facts,  when 339 

2.  Not  set  aside  for  excessiveness  of  damag'es— examples.  686,  695 

3.  Correct  judgment  based  upon  erroneous  special  findings 

of  Judge  notreversed 1 > 701 

WAIVER. 

1.  Of  objection  to  levy  that  property  was  not  in  sight 229 

2.  Vendor's  implied  lien  not  waived,  when 246,  247 

3.  Of  conditions  of  public  sale 534 

* 

4.  Of  debtors  exemptions  against  public  policy  and  void 651 

WATERS. 

See  Adverse  Poasessimu 

WIDOW. 

1.  Takes  unlimited  power  of  disposition  and  absolute  estate 
under  husband's  will 27 

2.  Takes  homestead  against  debts  for  borrowed  money  to 
pay  on  land _ 233 

3.  Upon  her  death,  administrator's  suit  for  killing  of  hus- 
band abates,  if  there  are  no  children 388 

4.  Takes  her  statutory  rights  under  provisions  of  husband's 
will   547,  548 

5.  Of  vendee  takes  dower  in  surplus  of  lands  purchased  by 
parol   562 

WIFE. 

See  Hiusbtind  and  Wife, 

WILLS. 

1.  Of  husband  confers  upon  wife  unlimited  power  of  dispo- 
sition _- 27 

2.  Passes  money  on  deposit  as  *  *  loose  property  " 252 

3.  Rule  of  ejiiadem  generis  not  applicable,  when 252 

4.  Several  rules  of  construction  stated  and  illustrated 252 

5.  Admissibility  and  effect  of  testator's  declarations 328 
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\\l  LJ  jS— Continued— 

6.  Undue  influence  that  vitiates  wilj  defined 329 

7.  Wife's  influence  that  does  not  vitiate  will  defined 329 

8.  Subscribing  witness  insufficient  who  does  not  make  mark, 

or  guide  hand  in  making  his  signature __ _ 538 

9.  Widow  takes  all  her  statutory  rights  under  husband's  will .  547 
10.   Heir  estopped  by  his  release  to  contest  ancestor's  will 577 

WITNESS. 

1.  Wife  not  competent  to  witness  husband's  deed ■. .     38 

2.  Rules  stated  as  to  opinion  evidence  of  expert  and  non-ex- 
pert witnesses  as  to  insanity 106 

3.  Accomplice,  what  corroboration  is  essential  and  sufficient.   186 

4.  Defendant  in  criminal  case  not  compelled  to  answer  as  to 
other  crimes ». _._ _.  186 

5.  Scientific  works  may  be  used  in  examination  of  experts..  345 

6.  Scientific  books  not  competent  as  independent  evidence.  _  345 

7.  Infamy  of,  how  proved 505 

8.  Subscribing  witness  to  will  not  sufficient,  when 538 

YEAR'S  SUPPORT. 

1.  Not  paid  out  of  the  proceeds  of  realty  of  insolvent  estate.  2S2 

2.  Widow  takes  under  provisions  of  husband's  will 547 
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